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Supreme Court, 

NEW YORK COUNTY. 


George R. Sutherland, 

Plaintiff , 

against 

Maurice W. Deshokg, Charles °f 
IT. Mead, Thomas Taft and 1 Appeal. 
Ernest Palleske, 1 

Defendants. J 


Please Take Notice that the defendants, Charles 3 
H. Mead and Thomas Taft, appeal to the Appellate 
Division of the Supreme Court, First Department, 
from the order denying motion to set aside judg¬ 
ment, made in this action on the 6th day of Novem¬ 
ber, 1902, and eufcered in the office of the Clerk of 
the County of New York ou the 6th day of Novem¬ 
ber, 1902, and from each and every part of said ^ 
order. 

Dated November 8th, 1902. 

Yours <fcc., 

A. H. F. SEEGER, 

Attorney for Defendants , 

Charles H. Mead and Thomas Taft , 

Office and Post Office Address, g 

Brewster Building, Newburgh, N. Y. 

To Messrs. Hassett <fc Waldo, 

Attorneys for Plaintiff. 

And to the Clerk of the County of New York. 


Notice 
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6 At a Special Term of the Supreme Court* 

Part I, held at the County Court House 
in and for the County of New York on 
the 6th day of November, 1902. 

Present : Hon. Ernest Hall, Justice. 
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George 11 . Sutherland, 
against 

Charles H. Mead, impleaded with 
others. 


' Order denying 
Motion to Set 
j Aside J u d g - 
i ment. 


g On reading and filing the order to show cause 
granted herein by Mr. Justice Dickey, the affidavit 
of Albert H F. Sieger, verified October 24th, 1902, 
and of Charles H. Mead, verified October 25th, 
1902, the proposed answer of the defendants Mead 
and Taft, verified October 25th, 1902, and on read¬ 
ing the complaint and all the proceedings in the 
above entitled action, the papers in which have 
9 been heretofore filed in support of the motion and 
on reading and filing the affidavits of Ernest Pal- 
leske and George R. Sutherland, verified October 
29th. 1902, in opposition, and after hearing A. H. 
F. Seeger, Esq., in favor of said motion, and Ed¬ 
ward. Hassett opposed, and due deliberation there¬ 
on, now on motion of Hassett & Waldo, attorneys 
^ for the plaintiff, 

It is Ordered that the motion be and the same 
hereby is denied. 

It is Further Ordered, that th* stay of proceed¬ 
ings upon the execution heretofore issued herein to 
the Sheriff of Orange County, N. Y., contained in 
the aforesaid order to show cause heiein, be and 


i 
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the same is hereby in all respects vacated and set H 
aside. 

Enter, 

E. H., J. 


SUPREME COURT— New York County. 


George R. Sutherland, 

Plaintiff , 

against 

Maurice W. Desiioxg, Charles 
II. Mead, Thomas Taft and 
Ernest Palleske, 

Defendants. 


Order io 
Shotv Cause. 


12 


13 


On the annexed affidavits of Albert H. F. Seeger, 
verified the 24th day of October, 1902, and of Charles 
H. Mead, verified the 25th day of October, 1902, and 
on the proposed answer of the defendants Mead and 
Taft, verified October 25th, 1902, and on the com¬ 
plaint and all the proceedings in the above entitled 14 
action, let the plaintiff show cause at a Special Term 
of this Court appointed to be held at Part 1, Su¬ 
preme Court, at the Court House in the Borough of 
Manhattan, New York County, on the 30th day of 
October, 1902, at 10:30 A. M., or as soon thereafter 
as counsel can be heard, why an order should not be 
granted setting aside the judgment in the above en- ^ 
titled action entered against the defendants Charles 
H. Mead and Thomas Taft on the 18th day of Sep¬ 
tember, 1902, for oue thousand, forty-six dollars and 
twenty-nine cents ($1,046.29), and setting aside the 
execution issued thereon, or modifying the said judg¬ 
ment by reducing the same to the sum of one hundred 
and fifty dellars ($150) recovery with interest thereon 
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16 from May 17th, 1902, and the costs of this action, or 
for such other and further order or relief as to the 
Court may seem just aud proper. 

And sufficient cause appearing therefor, let service 
of this order on or before the 27th day of October, 
1902, upon the plaintiff’s attorneys be sufficient ser¬ 
vice thereof. 

17 And until the further order of the Court, the exe¬ 
cution issued by the plaintiff on the judgment recov¬ 
ered in the above entitled action is hereby stayed. 

WILLIAM D. DICKEY, 
Justice Supreme Court. 


18 SUPREME COURT— New York County. 


George R. Sutherland, 

Plaintiff , I 

against j Affidavit read 

on behalf of 

Maurice W. Deshong, Charles / defendants , 

19 H. Mead, Thomas Taft and l Meadand Taft. 

Ernest Palleske, j 

Defendants. j 


State of New York, ) gg 

County of Orange. \ 

Charles H. Mead, being duly sworn, says : That 
he is one of the defendants in the above entitled 
action. That the defendants Chailes H. Mead and 
Thomas Taft, are now and at the time stated in 
the complaint in this action were co-partners under 
the firm name of Mead & Taft. 

That this action is brought to recover judgment 
on a promissory note as more particularly appears in 
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the complaint in said action to which reference is 21 
hereby made, and that judgment was entered therein 
by default on September 18th, 1902, against the said 
defendants Mead and Taft for oue thousand, forty-six 
dollars and twenty-nine cents (11,046.29), and that a 
transcript of s^id judgment was filed and judgment 
docketed therein in Orange County Clerk’s office and 
an execution thereupon has been issued and delivered ^ 
to the Sheriff of the County of Orange, who still 
holds the same, and said judgment is unpaid. 

That on or about the 19th day of March, 1902, 
these defendants Mead and Taft, for value received, 
took from the defendant Ernest Palleske his certain 
promissory note dated on that day, payable three 
months after date, for the sum of one thousand dol¬ 
lars. That on or about the 15th day of April, 1902, 23 
the said defendant Ernest Pelleske requested these 
defendants Mead and Taft to accept in payment of 
said note the promissory note set forth in the com¬ 
plaint in this action, and that this defendant, acting 
for his said firm of Mead and Taft refused to so 
accept the same unless the said defendant Palleske 
could procure the discount of said note and would ^4 
deliver the proceeds thereof to the said Mead and 
Taft. And that thereupon and at the request of 
said defendant Palleske this deponent endorsed said 
note in the name of the said firm of Mead and Taft, 
and the said Palleske took the same and promised 
and agreed to return the proceeds thereof to the 
said firm of Mead and Taft. 

25 

That the said defendant Palleske failed to return 
the said note to the said firm of Mead and Taft or to 
deliver to said firm the proceeds thereof, and depon¬ 
ent did not thereafter hear from the same until after 
it was protested, and shortly thereafter this action 
was brought by the plaintiff to recover thereon. 

That after said action was brought and before the 
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26 time to answer expired on or about Sept. 5,1902, this 
deponent in componv with A. H. F. Seeger, had a 
conversation with said Palleske in which the said 
Palleske informed deponent that he the said Palleske 
had been unable to secure the discount of said note, 
and that he had delivered the same to the plaintiff as 
collateral security for the payment of a pre-existing 

^ indebtedness of three hundred dollars ($300) and 
that he had received no money therefor, and that 
thereafter the said defendant Palleske made affidavit 
to that effect, which affidavit was used on a motion 
to open the default in the above entitled action, and 
which is filed with the papers used on said motion 
and a copy of which was served on plaintiff s attor¬ 
neys and to which deponent refers. 

28 That these defendants Mead & Taft retained Mr. 
A. H. F. Seeger to defend this action, and this de¬ 
fendant on the 9th day of September and before the 
time to answer the complaint herein had expired, 
verified an answer to the said complaint and directed 
that the same be served in due time to which answer 
this defendant refers as part of defendant’s moving 
papers, a copy of which is hereto annexed and 
marked Exhibit A. 

That as this deponent is informed and verily be¬ 
lieves, the said answer was not served in time, as 
more fully appears by the affidavit of Albert H F. 
Seeger hereto annexed, to which reference is made 
as part of defendants’ moving papers. 

t ,^ That thereafter and on the 16th day of October, 
1902, upon due notice to the plaintiff and upon the 
affidavits of Ernest Palleske and Albert H F. Seeger 
and this deponent and on the complaint and proceed¬ 
ings in this action and the proposed answer verified 
by this deponent on September 9th, 1902, a motion 
was made at a Special Term of this Couit held at the 
Borough of Manhattan, County of New York, for an 
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order opening the default of these defendants in said 31 
action, and that in opposition to the said motion 
plaintiff filed an affidavit, a copy of which is hereto 
annexed and marked Exhibit B. 

That attached to said affidavit and forming a part 
thereof, is a certificate alleged to have been signed, 
among others, by the defendants Mead & Taft. That 
prior to the argument of the said motion, this de- 32 
ponent and his said firm of Mead & Taft, had no 
knowledge or information whatever as to the alleged 
facts set forth in the affidavit of the plaintiff and de¬ 
ponent was wholly ignorant of the existence of the 
certificate alleged and set forth in the said affidavit. 
That on the 25th day of October, 1902, deponent ex¬ 
amined the original said certificate purported to be 
signed, among others, by the defendants Mead & ^3 
Taft. That the signature on said certificate of 
Mead & Taft is not in the handwriting of 
this deponent, and deponent says upon infor¬ 
mation and belief that the said signature is 
not in the handwriting of his partner, the de¬ 
fendant Thomas Taft. That the said signature is 
made to represent the signature of this deponent, ^ 
and deponent alleges and states that said signature 
is not in his handwriting and was made by some per¬ 
son other than this deponent to represent the signa¬ 
ture of this deponent. 

That these defendants Mead & Taft have fully and 
fairly stated their case to the said Albert H. F. 
Se->ger, an att orney and counsellor at law, who re- gg 
sides at the City of Newburgh, Orange County, 
New York, and counsel for the said firm of Mead 
& Taft in this action and that they have good and 
substantial defense to the said action upon the 
merits as they are advised by their said counsel 
after such statement as aforesaid, and verily be¬ 
lieve. 
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86 These defendants further allege upon informa¬ 
tion and belief that the said defendant Ernest 
Palleske unlawfully and fraudulently and without 
the kQOwledg ) aud consent of the defendants Mead 
& Taft appropriat »d the said note set forth in the 
said complaint in this action to his own use and 
unlawfully and fraudulently diverted the same from 
the purpose for which the same was delivered to 
him and as appears by the said affidavit of said 
Palleske and the affidavit of the plaintiff the plain¬ 
tiff has not paid therefor to exceed the sum of 
$150.00, and claims to hold the same for a pre-exist¬ 
ing indebtedness due to him from the said defendant 
Ernest Palleske and as collateral security thereto. 

That no previous applicatfon has been made herein 

38 for an order setting aside the judgment entered here¬ 
in for error of fact, and no previous application for 
any relief herein has been made except the motion to 
open the default herein mentioned. 

CHAS. H. MEAD. 

Sworn to before me this 25tli 
day of October, 1902. 

39 EDWARD J. COLLINS, 

Notary Public, 
Orange County, N. Y. 


SUPREME COURT— New York County. 


C.eorge R. Sutherland, 

Plaintiff, 

against 

Maurice W. Deshong, and others, 

Defendants. 

State of New York, i ^ 

County of Orange, ) 

Albert H. E. Seeger, being duly sworn, says . 


| Affidavit Read 
on behalf of 
Defendants 
j Mead and Taft 


i 
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That he resides at the City of Newburgh, Orange dl 
County, N. Y., and is the attorney for the defendants 
Mead and Taft in the above entitled action. That 
on or about September 5th, 1902, at the request of 
the said Mead and Taft, deponent, in company with 
Mr. Charles H. Mead, one of said defendants, had a 
conversation with the defendant Palleske, and said 
Palleske then stated to this deponent and said ^ 
Charles H. Mead that he had been unable to secure 
the discount of the note set forth in the complaint in 
this action, and that he had delivered the same to the 
plaintiff as collateral secuiity for the payment of a 
pre-existing indebtedness of three hundred dollars 
($300), and that he had received no money therefor. 

That thereafter and on September 9th, 1902, the 
defendant Charles H. Mead came to deponent’s office; 
that on that day and during the whole of that week 
deponent was engaged in attending a term of the 
County Court of the County of Orange at which a 
Grand Jury was iu attendance. That deponent is 
and then was the Assistant District Attorney of the 
County of Orange and was required to attend said 
Court pursuaut to his duties as such. And during that 
week was engaged day and night in the trial of cases be- ^ 
fore the Grand Jury and in the drawing of indictments. 
That deponent then dictated an answer to the com¬ 
plaint in this action, and the same was verified on 
that day by the said Charles H. Mead, and deponent 
intended to have same served by mail on said 
day. That the time to answer had not then expired. 
That until deponent learned about September 19th, 
1902, that judgment Lad been taken by default, de, 
ponent believed that said answer had been served- 
and that the failure to serve the same was wholly due 
to the engagement of deponent at the Term of the 
County Court aforesaid, bv which deponent’s atten¬ 
tion was distracted and in consequence of which de¬ 
ponent failed to instruct his clerk to serve said an- 
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46 swer, and said answer was pigeon-holed instead of 
being served. 

That after deponent learned that judgment had 
been taken by default, he immediately prepared and 
served affidavits and notice of motion to open the 
said default. That said motion was noticed for Oc¬ 
tober 9th, 1902, and at the request of plaintiffs at- 

47 torneys was postponed to October 16th, 1902, on 
which day said motion was heard upon the affidavits 
of Charles H Mead, Ernest Palleske and this depon¬ 
ent for the m )tion which affidavits are filed in the of¬ 
fice of the Clerk of the Councy of New York, copies 
of which have been served upon plaintiff’s attorneys, 
and upon the affidavit of the plaintiff opposed, a 

copy of which is hereto annexed, marked “ Exhibit B.” 

48 

That said motion was denied aud the following is a 
copy of the decision of the Court denying the same : 

“ Sutherland v. Deshong—Whether the matters set 
“ forth in the moving affidavits would suffice to de- 
“ feat the action, if properly presented, is a question 
“ which need not be determined, since the proposed 
“ answer is insufficient as a basis for the proof. No 

49 “ new matter is alleged, and an attack upon the plain- 
“ tiff’s standing as a holder in good faith, is not 
“ suggested, nor are any equities averred to which 
“ his title is subject. Motion to open default de- 
“ nied, with Ten dollars costs.” 

That prior to the service of the affidavit of the 
plaintiff in opposition to said motion, served and read 

gQ at the time of said motion, this deponent had no 
knowledge or information as to the consideration of 
the transfer of the promissory note set forth in the 
complaint in this action other than the statement of 
the defendant Palleske hereinbefore mentioned, and 
the said facts have been discovered by this deponent 
and by these defendants Mead and Taft since the 
entry of the judgment herein. 
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That by the answer heretofore proposed herein 51 
verified by the defendant Mead on September 9th, 
1902, it was intended to attack the plaintiff’s title 
to the promissory noie as a bona fide holder thereof 
for value based on the information derived from the 
defendant Palleske only. 

That the Sheriff of the County of Orange threatens 
to levy upon the property of the defendant under the 
execution issued in the above entitled action, and that 
deponent fears that such levy will be made and these 
defendants prejudiced thereby, and that therefore 
there is not sufficient time to give the usual eight 
days’ notice of motion for an order setting aside the 
judgment entered in said action, and therefore an 
order to show cause is applied for. 

A. H. F. SEEGEE. 53 


52 


Sworn to before me, this 23rd 
day of October, 1902. 

EDWARD J. COLLINS, 
Notary Public, 

Orange County, N. Y. 


EXHIBIT “ A.” 

SUPREME COURT— New York County. 
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George R. Sutherland, 
against 


Plaintiff, 


Maurice W. Deshong, Charles 
H. Mead, Thomas Taft and 
Ernest Palleske. 

Defendants. 


55 


The defendants, Charles H. Mead and Thomas 



56 Taft, answering the complaint of the plaintiff in the 
above entitled action, respectfully show to this 
Court: 

FIRST—They admit the allegations contained in 
paragraphs “1” and “2” of said complaint. 

SECOND—They admit that thereafter said note 
was endorsed by these defendants, but deny each 

57 and every other allegation contained in paragraph 
“3” of said complaint. 

THIRD—They have no knowledge or information 
sufficient to form a belief as to any other allega¬ 
tion in said complaiut conlaiued aud therefore deny 
the same. 

Wherefore defendants demand judgment that said 

58 complaiut be dismissed with costs. 

A. H. F. SEEGER, 

Attorney for Defendants , 

Charles H. Mead and Thomas Taft , 
Office and Postoffice Address, 

Brewster Building, 
Newburgh, N. Y 

State of New York, ) 

County of Orange, \ ss ' 

Charles H. Mead, being duly sworn, deposes and 
says that he is oue of the defendants in this action; 
that he has read the foregoing auswer and knows 
the contents thereof; that the same is true to the 
knowledge of deponent, except as to the matteis 
therein stated to be alleged on information and 

60 belief and as to those matters he believes it to be 
true. 

CHAS. H. MEAD. 

Sworn to before me this 9th 

day of September, 1902. 

K M. SEEGER, 

Notary Public, 
Orange County. 
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SUPREME COURT. 

George R. Sutherland, 

V8. }- 

Maurice W. Deshong, et. al. ! 


62 


State of New York, ) 

City of New York, 

County of New York. ) 

George R. Sutherland, being duly sworn, says ! 

I am the plaintiff in this action. On the 17th day 
of May, 1902, Ernest Palleske, one of the defend- 53 
ants herein, transferred the note in suit to me and 
I paid him therefor, on said date, the sum of one 
hundred and fifty dollars in cash, the balance of 
consideration for said transfer being that said note 
was transferred to me as collateral security for 
indebtedness then owing to me by said Palleske, 
which at the date of said transfer of said note was 
past due, and which exceeded the sum of three 64 
thousand dollars, and all of which still remains 
unpaid. That at the time said note was so trans¬ 
ferred to me a certificate was attached to the same 
which contained the signatures of the maker and 
endorsers of said note, a copy of which is hereto 
annexed. 

GEORGE R. SUTHERLAND _ 

65 

Subscribed and sworn to before me 
this 16th day of October, 1902. 

ROBERT H. FANCHER, 

Notary Public, 
Westchester County. 

Certificate filed in New York County. 
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G6 “This is to certify that a certain promissory note 
“ made and signed by Maurice W. Deshong, dated 
“ April 15, 1902, for one thousand dollars, and pay- 
“ able three m mtlis after date to the order of Mead 
“ and Taft, and endorsed by Mead and Taft, is a 
“genuine business note, given for value received, 
“ and that there is no defense to the same, either 
“ in Law or Equity. 


67 


“MAURICE W. DESHONG, 
“MEAD <fc T., 

“E. PALLESKE. 


“Dated N. Y. City, Apr. 15, 1902.” 


68 SUPREME COURT— New York County. 



George R. Sutherland, 
against 

Maurice W. Deshong, et al. 



09 State of New York, 
City of New York, 
County of New York, 


George R. Sutherland, being duly sworn, says: 
I am the plaintiff in this action. On the 17th day 
of May, 1902, Ernest Palleske, one of the defend¬ 
ants herein, transferred the note in suit to me and 
I paid him tlieiefor, on said date, the sum of one 
hundred and fifty dollars in cash, the balance of 
consideration for said transfer being that said note 
was transferred to me as collateral security for 
indebtedness then owing to me by said Palleske, 
which at the date of said transfer of said note was 
past due, and which exceeded the sum of three 
thousand dollars and all of which still remains, 


Digitized by AjOOQle 





15 


unpaid. That at the time said note was so trans¬ 
ferred to me a certificate was attached to the same 
of which the following is a copy: 71 

“This is to certify that a certain promissory note 
“made and signed by Maurice W. Deshong, dated 
“April 15,1902, for one thousand dollars, and pay- 
“able three months after date to the order of Mead 
“and Taft, and endorsed by Mead and Taft, is a 
“genuine business note, given for value received, 
“and that there is no defense to the same, either in 72 
“Law or Equity. 

“MAURICE W. DESHONG, 
“MEAD & T., 

“E. PALLESKE. 

“Dated N. Y. City, Apr. 15, 1902.” 


At the time I purchased said note, I relied upon 
the statements contained in said certificate. I also 
relied upon the financial responsibility and liability 
of said firm of Mead and Taft as endorsers upon said 
note. I purchased said note and advanced said 
$150.00 mainly for the purpose of securing the bal¬ 
ance of said note over and above said $150.00 as col¬ 
lateral security to the indebtedness of said Palleske 
to me so that when said note was paid the said bal¬ 
ance could be applied towards the payment of 
amount then due from and owing by said Palleske 
to me. 


73 


74 


GEOKGE K. SUTHERLAND. 


Sworn to before me 
October 29, 1902. 

W. J. RHOADES, 

Notary Public, 

Kings County, 

Certificate filed in New York County. 
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*6 SUPREME COURT— New York County. 




against 

Charles H. Mead and Thomas 
Taft, Impleaded With Others. 


77 


State of New York, 
City of New York. 
County of New York, 



Ernest Palleske being duly sworn, says that he 
is one of the defendants in the above entitled action. 
73 That he has been shown a certificate attac lied to the 
note in suit herein, which reads as follows : 

“This is to certify that a certain promissory note 
“made and signed by Maurice W. Deshong, dated 
“April 15, 1902, for one thousand dollars, and pay- 
“able three months after date to the order of Mead 
“and Taft, and endorsed by Mead and Taft, is a 
79 “genuine business note, given for value received, 
“and that there is no defense to the same, either in 
“Law or Equity. 


“MAURICE W. DESHONG, 
“MEAD & T., 

“E. PALLESKE. 


“Dated N. Y. City, Apr. 15, 1902.” 

80 

That the signature to said certificate, reading 
“Mead & T.,” was signed by Charles H. Mead at the 
office formerly occupied by deponent, Room 603, No. 
56 and 58 Pine street, Borough of Manhattan, City 
of New York, in the presence of deponent. 

Upon the same day and at the same place and 
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time, the said Charles H Mead endorsed the note in 81 
suit with the name of the firm of Mead and Taft. 

ERNEST PALLESKE. 
Subscribed and sworn to before 
me this 29th day of October, 1902. 

ROBERT H. FANCHER, 

Notary Public, 

Westchester County. 82 
Certificate filed in New York County. 


SUPREME COURT— New York County. 


Ceorge R. Sutherland, \ 

Plaintiff , I 

against f 83 

Maurice W. Deshong, Charles > Summons. 

H. Mead, Thomas Taft and l 

Ernest Palleske, | 

Defendants. J 

To the Above Named Defendants: 

You are Hereby Summoned to answer the com- 84 
plaint in this action, and to serve a copy of your 
answer on the plaintiff’s attorneys within twenty 
days after the service of this summons, exclusive of 
the day of service; and in case of your failure to 
appear, or answer, judgment will be taken against 
you by default for the relief demanded in the com¬ 
plaint. 

Dated August 20th, 1902. 

HASSETT & WALDO, 

Plaintiffs' Attorneys , 

Office and Post Office Address, 

No. 49 Wall Street, 

Borough of Manhattan, 

New York City. 
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86 SUPREME COURT — New York County. 


George R. Sutherland, 

Plaintiff , 

against 


Maurice W. Deshong, Charles 
II. Mead, Thomas Taft and 
Ernest Palleske, 


Complaint. 


Defendants. 


The plaintiff complains of the defendants and al¬ 
leges upon information and belief: 

FIRST — That at all of the times herein mentioned, 
the defendants, Charles H. Mead and Thomas Taft 
were co-partners, doing business at Cornwall Land¬ 
ing, N. Y., under and by the firm name of Mead & 


Taft. 


SECOND—That on the loth day of April, 1902, at 
the City of New York, the defendant, Maurice W. Des- 
liong, duly made his promissory note, dated that day, 
whereby for value received, he promised to pay to 
the order of said Mead <fc Taft, One Thousand Dol¬ 
lars, three months after the date thereof, at the 
Mount Morris Bank, N. Y. City, and duly delivered 
the same to said Mead & Taft. 

THIRD — That thereafter said note was duly en¬ 
dorsed by said Mead & Taft and by the defendant, 
90 Ernest Palleske, and duly transferred, for value, be¬ 
fore maturity, to this plaintiff, who is now the owner 
and holder thereof. 

FOURTH — That when said note became due it 
was duly presented for payment at the place where 
the same was made payable and payment thereof de¬ 
manded, which was refused, whereupon said note 
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was duly protested for non-payment, of all of which 91 
the defendants, Charles H. Mead, Thomas Taft and 
Ernest Palleske had due notice. 

FIFTH—That the expense of said protest was 
$1.25. 


SIXTH—That no part of said note or expense of 
protest has been paid. ^ 

Wherefore the plaintiff demands judgment against 
the defendants for the sum of one thousand and one 
and 25-100 dollars, with interest thereon from July 
15, 1902, with costs. 

HASSETT & WALDO, 

Attorneys for Plaintiff. 


State of New York, 

City and County of New York. 

George R. Sutherland being duly sworn, says; He 
is the plaintiff herein ; that the foregoing complaint 
is true of his own knowledge except as to the mat¬ 
ters therein stated to be alleged upon information 
and belief and as to these matters he believes it to 
be true. 94 

GEORGE R. SUTHERLAND. 


93 


ss. 


Sworn to before me this 20th 
day of August, 1902. 

ROBERT H. FANCHER, 

Notary Public, 
Westchester County. 

Certificate filed in New York County. 
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96 SUPREME COURT— New York County. 
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George R. Sutherland, 


Plaintiff, 


against 


Maurice W. Deshong, Charles 
II. Mead, Thomas Taft and 
Ernest Palleske, 

Defendants . 


Proposed 
Answer of 
Defendants , 
Mead and Taft. 


The defendants Charles H. Mead and Thomas 

Taft, answering the complaint of the plaintiff in the 

above entitled action, respectfully show to this 

Court: 

98 

FIRST—On information and belief these defend¬ 
ants deny that the promissory note set foitli in said 
complaint was duly transferred for value before ma¬ 
turity to the plaintiff who is now the owner and 
holder thereof. 

SECOND—These defendants allege that they 
gg have no knowledge or informalion sufficient to form 
a belief as to the allegations contained in paragraph 
“4” of said complaint. 

THIRD—These defendants further answering said 
complaint allege that the said promissory note set 
forth in the complaint was tendered to these defend¬ 
ants by the defendant Ernest Pallesle in payment 
Iqq of another promissory note for the same amount 
held by these defendants and made and for value 
received delivered to them by the said defendant 
Ernest Palleske prior to that time, and that these 
def mdants agreed to take the same in payment of 
the said prior promissory note provided the said de¬ 
fendant Palleske would secure the discount of the 
game and deliver the proceeds thereof to these de- 


Digitized by CjOOQie 



21 


fondants, and thereupon at the request of said de- 101 
fendant Palleske, these defendants endorsed the said 
promissory note and delivered the same to said de¬ 
fendant Palleske for the purprse of enabling him to 
secure the discount of the same, and upon the 
promise and agreement of said Palleske to deliver 
the proceeds thereof to these defendants in payment 
of the said promisory note. ^ 

FOURTH—On information and belief these de¬ 
fendants allege that thereafter without the knowl¬ 
edge and consent of these defendants the said de¬ 
fendant Palle»ke unlawfully and fraudulently di¬ 
verted the said note and appropiiated the same to 
his own use and delivered the same to this plain¬ 
tiff without any consideration whatever except as 
collateral security for a pre-existing indebtedness of 
three hundred dollars ($300) then due and owing 
from said defendant Palleske to the plaintiff, and the 
plaintiff received the same as collateral security 
thereto. 

FIFTH—These defendants, for a further and 
separate auswer to said complaint, here repeat and 
re-itterate all the alhgations contained in the 104 
“ Third ” paragraph of this answer, the same as if 
same were fully set forth in this paragraph thereof, 
and on information and belief allege that the said 
defendant Ernest Palleske, without the knowledge 
and consent of these defendants, wrongfully and un¬ 
lawfully diverted the said promissory note and 
fraudulently appropriated the game to his own use 
and transferred the same to this plaintiff without 
any consideration whatever except the sum of one 
hundred and fifty dollars ($150) paid to him by 
the plaintiff and except a pre-existing indebtedness 
then due and owing from the said defendant Pal¬ 
leske to the plaintiff, and the plaintiff received the 
same as collateral security thereto. 
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106 Wherefore these defendants demand judgment 
that said complaint be dismissed or that in any 
event the plaintiff may have judgment against these 
defendants for a sum not exceeding the sum of 
one hundred and fifty dollars with interest thereon 
from May 17th, 1902, and these defendants may 
have the costs and disbursements of this action. 

10 7 A. H. F. SEEGER, 

Attorney for Defendants 
Charles H. Mead and Thomas Taft. 

Office and Post Office Address, 
Brewster Building, Newburgh, N. Y. 


State of New York, | 

County of Orange, j 

108 

Charles H. Mead, being duly sworn, deposes and 
says that he is one of the defendants in this action : 
that he has read the foregoing answer and knows the 
contents thereof; that the same is true to the knowl¬ 
edge of deponent, except as to the matters therein 
stated to be alleged on information and belief, and as 
to those matters he believes it to be true. 

109 CHARLES H. MEAD. 

Sworn to before me this 
25th day of October, 1902. 


EDWABD J. COLLINS, 

Notary Public, 

Orange County, N. T. 

HO Read Oct. 25, 1902. 

W. D. D., 

J. S. C. 
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SUPREME COURT— New York County. Ill 


George R. Sutherland, 

Plaintiff, 

against 


Maurice W. Desiioxg, Charles 
n. Mead, Thomas Taft And 

E RNEST PALLESKE, 

Defendants. 


Affidavit 
of no opinion. 


112 


State of New York, j 
County of Orange. [ 88 ' 

I 1 Q 

Albert H. F. Seeger being duly sworn, deposes 
end says : That he is the attorney for the defend* 
ants Charles H. Mead and Thomas Taft in the 
above entitled action, the Mr. Justice Ernest Hall 
rendered no opinion herein. 

A. H. F. SEEGER. 


Sworn to before me this 17th 
day of November, 1902. 

EDWARD J. COLLINS, 

Notary Public, 

Orange County, N. Y. 
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116 SUPREME COURT— New York County. 

1 

George R. Sutherland, 

Plaintiff , 

against 

Mat rice W. Deshong. Charles ' Stipulation. 

117 ir. M ead, Thomas Taft and i 
Ernest Palleske, 

Defendants . 

It is hereby stipulated that the foregoing printed 
papers are true and complete copies of the original 
notice of appeal, the original order appealed from, 

118 and all the original papers upon which said order 
was made, and the whole thereof, and certification 
thereof is hereby waived pursuant to Section 3301 
of the Code of Civil Procedure. 

4 <«r . v 

Dated 1902. 

HASSETT & WALDO, 

Attorneys for Plaintiff-Respondent. 

119 . TT ^ 

A. H. F. SEEGER, 

Attorney for Defendants-Appellants. 
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Argued by 

A. H . F. Seeger. 


Dew Vork Supreme Court. 

Appellate Division—First Department. 


(iKOIUiK K. SlTlIKULAND. 

1*1(111) f iff- Ifrsjlllllllcil I . 

<!(/<! ill xt 


Charles H. Mead axd Thomas 
Taft. 

/ tefcnd I pjirltinits. 

impleaded with others. 


APPELLANTS’ BRIEF. 

This is an appeal from au order denying a mo¬ 
tion to set aside a judgment made in this action 
on the Oth day of November, 1902. 


STATEMENT. 


This action was brought to recover upon a prom¬ 
issory note for $1,000, made by defendant Dehong, 
and bearing the endorsement of the ap|>ellants and 
of defendant. Palleske. (Complaint page 18). 
The summons and complaint were served about 
August 21st. 1902. Judgment was taken by de- 
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fault on Sept. IS, 11*02, against these appelants 
for $1,04(5.29. 

On Sept. 9th, and befoi*e the time to answer ex¬ 
pired, appellants retained counsel and had an an¬ 
swer prepared and verified the same. The attor¬ 
ney on account of other engagements neglected to 
serve the answer in time, and the default was 
taken. 

Motion papers to open default were promptly, 
served, and the motion was heard Oct. lfith, 1902, 
and was denied upon the ground that the answer 
was insufficient The motion papers set up the 
facts known to appellants at the time. 

The motion was opposed by an affidavit of the 
plaintiff setting forth that plaintiff had paid de¬ 
fendant I’alleske therefor $150 in cash, the balance 
of the consideration for said transfer being that 
said note was transferred to him as collateral se¬ 
curity for indebtedness then owing to him by Pal- 
leske to an amount exceeding the amount of the 
note and which was past due. (Exhibit “B,” 
page 13). 

The facts stated in this affidavit were not known 
to apjK'llants, and were first learned at the time of 
the argument of the motion to open default. 

These appellants then applied for an order to 
set aside the judgment upon the whole case and 
the facts disclosed on the argument of the motion 
to open default, by the plaintiff's said affidavit. 

The further facts appear in the motion papers. 
(Appellants' affidavit page 4-8; affidavit of A. H. 
F. Seeger, page 8-11). 
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POINTS. 


FIRST: The appellants haring learned upon 
the argument of the motion to open the default 
that plaintiff had paid only $150 for the note of 
$1,000, and the motion to open default haring been 
denied , a motion to set aside the judgment upon 
the neuly discovered facts iras proper . 

Section 1283 of the Code of Civil Procedure pro¬ 
vides as follows: 

U A motion tx> set aside a final judgment, render¬ 
ed in a Court of Record, for error in fact, not aris¬ 
ing upon the trial, may be made by the party 
against whom it is rendered.” 

“Where facts have arisen since the judgment, of 
such a nature that it is clear the judgment ought 
not to be executed, relief may be given upon a mo¬ 
tion to vacate the judgment.” 

Whetmore vs. Law, 34 Barb., 515. 

Pettegrew vs. Mayor, 17 Ilow., 41)2. 

Gilchrist vs. Comfort, 2(> How.,394 Affd., 
34 N. V., 235. 

People vs. Mayor, 11 Abb., <>C>. 

Kane vs. Demarest, 13 How., 4(»5. 

Where there is a mistake in a judgment entered 
the remedy is by motion to correct it. 

Cnion Bank vs. Kupper, H3 N. Y., 917. 

Where the attorney for defense supposed he had 
no defense, and allowed judgmnt to be entered In 
default the Court will open the judgment to allow 
a defense of usury. 

Crammon vs. Roosevelt, 2 
2(i2. 


Johns., cas.. 
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SECOND: Upon the farts disclosed in plain¬ 
tiff's affidavit, plaintiff ' had only the riyht to re¬ 
cover $loO from the appellants. 

The promissory note upon which the action was 
brought, as appears by the uncontroverted state¬ 
ments in the affidavits, was fraudulently diverted 
by the defendant Palleske from the purpose for 
which it was delivered to him. Instead of dis¬ 
counting the same and taking the proceeds to the 
defendants, Mead & Taft, as agreed, he, according 
to plaintiff's own statement, secured from plaintiff 
one hundred and fifty dollars ($150) and the re¬ 
mainder of the note was applied as collateral se¬ 
curity for a pre-existing indebtedness of Palleske 
to the plaintiff. 

It was held in Comstock vs. Hier, 73 N. V., 273, 
“one who received a promissory note before due, 
and without notice or knowledge of any fraud in 
its inception or transfer, but for a precedent debt, 
and without parting with value, or any valuable 
consideration, does not acquire a valid title to the 
note or bill, but takes it subject to all its infirmi¬ 
ties, precisely as if lie had taken it after dishonor 
or with knowledge of all the circumstances affect¬ 
ing its validiav.” 

Also at page 274, “when a note is made and en¬ 
dorsed to take up another note, to which the in¬ 
dorser is a party, its use is not a matter of indif¬ 
ference 4 to the indorser, and if diverted he may de¬ 
fend himself except as against a bona fide holder 
for value. The defendants taking the note subject 
to all the infirmities resulting from the fraudulent 
delivery of it to them acquired no better title to 
the same as against the plaintiff than Jay, ('ox & 
Greene, the makers, had.” 

In Farwell vs. Importers', etc., Bank, fit) N. Y., 
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483, the plaintiffs made their promissory note for 
$(>,521.30, due December 8,1873, payable to their 
own order, which they indorsed and placed in the 
hands of Berry & Heiser, brokers, to sell at a rate 
of discount not exceeding eight }>er cent, per an¬ 
num. For making such sale the brokers were to 
receive a commission of one-fourth of one per cent. 
Berry & Heiser, in violation of their duty as brok¬ 
ers, without the knowledge or consent of the plain¬ 
tiffs, and in fraud of their rights, delivered the 
note, together with other notes to the defendant, 
as security for the payment of a loan of $50,000, 
them made by the defendant to Berry & Heiser. 

The Court held: “There can be no doubt that 
Berry & Heiser were guilty of a conversion of the 
plaintiff's note. They were employed as brokers 
in commercial paper to sell the note at a discount 
not exceeding eight per cent., for which sendee 
they were to be paid a commission of one quarter 
of one per cent. Had they sold the note, the pro¬ 
ceeds thereof would have been the property of the 
plaintiffs. They did not sell it, but pledged it to 
the defendant together with a large number of oth¬ 
er notes, amounting to about $50,000, for a loan of 
$50,000 to themselves. Being the ostensible own- 
era of the note they could undoubtedly pledge it 
for a loan, and the pledge** accepting the same, in 
ignorance of the circumstances under which it was 
held, would be a good faith holder to the exteut of 
the money advanced on the faith of the note. But 
the defendant did not thereby become the owner 
of the note. The right of proj>erty does not pass 
to the pledgee, but remains with the pledgor, sub¬ 
ject to the lien of the former." ( Page 488). 

The bona tide holder of a note procured by fraud 
can recover only to the extent of the sum actually 
paid by him for it. 
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Perry vs. Council Bluffs Water Co., 07 
nun., 468. 

Todd vs. Shelbourne, 8 IIuii., 510. 

Stalker vs. McDonald, 0 Hill, 93. 

Davis Sewing Machine Co. vs. Best, 105 
X. Y., 59. 

Negotiable Instruments Law, Secs. 93-98. 

Farmers' Bank vs Xoxon, 15 X. Y., 702. 

Grant vs. Walsh, 145 X. Y., 502. 

Oppenlieiiner vs. Farmers’, etc., Bank, 97 
Tenn., 19. 

If the appellants had given credence to the 
statements of fact alleged in the complaint that 
plaintiff had taken the note in suit from Palleske 
for full value and without- any notice of the un¬ 
authorized diversion of the same, and had suffer¬ 
ed judgment to be taken against them in ignorance 
of the mil facts without making any effort to de¬ 
fend, and subsequent to the entry of the judgment 
they discovered these facts, there could lie no doubt 
as to their right to move to set aside or correct the 
judgment. 

If these facts had been disclosed u]M>n the trial 
of the action, the Court would not permit judg¬ 
ment to be taken against these appellants for more 
than the $150. 

Appellants having endeavored to ascertain the 
facts and having attempted to defend according to 
the facts which they had discovered should not be 
prejudiced by their failure to discover the facts 
before. They acted promptly in every stage of 
the case, and are not guilty of any ladies. 


Digitized by 


Google 



7 


THIRD: The order appealed from should he 
reversed , and the judgment set aside, and appel¬ 
lants permitted to answer and defend; or in any 
event , the judgment modified, reducing the judg¬ 
ment for recovery to $150. with interest from May 
1st , 1902, the time when that sum icas advanced 
upon the note , with costs of judgment by default 
as taxed , and the costs of the motion to set aside 
judgment , and of this appeal to appellants . 

Respectfully submitted, 

A. H. F. SEEDER, 

Appellants’ Attorney, 
Office and P. O. Address, 
Brewster Building, Newburgh, N. Y. 
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EVENING POST JOB PRINTING HOUSE, NEW YORK. 


fujiwmt Court, 

APPELLATE DIVISION—FIRST DEPARTMENT. 


George R. Sutherland, 
Respondent, 

AGAINST 

Charles H. Mead and Thomas 
Taft, impleaded with others, 
Appellants. 


BRIEF FOR RESPONDENTS. 
Statement 

This is an appeal taken by the defendants Charles 
H. Mead and Thomas Taft (fol. 1) from an order of 
the Special Term (Part 1), County of New York, Mr. 
Justice Hall presiding (fol. 0), entered in the otlice 
of the Clerk of the County of New York on Novem¬ 
ber <!, l'.iOi, denying the motion of the said defend¬ 
ants to set aside the judgment entered herein against 
them, and to set aside the execution issued thereon, 
or to reduce said judgment, or for such other re¬ 
lief as the Court might deem just and proper (fols. 
15 16). 

The defendant Charles H. Mead and Thomas Taft 
are copartners, doing business at Cornwall Landing, 
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Orange County, N. Y., under the firm name of Mead 
& Taft (fol. ‘20). 

This is an action brought upon a promissory note 
dated April 15, 1002, made by the defendant Maurice 
W. Deshong, whereby for value received lie promised 
to pay to the order of Mead & Taft 81,ono three 
months after its date. Said note was endorsed by said 
Mead & Taft and the defendant Ernest Falleske, 
and transferred for value before maturity to the 
plaintiff (fols. 80 02). 

The defendants Mead & Taft made default in 
appearing and pleading (fol. 21), and on September 
18, 1902, judgment was entered against them for 
$1,046.29 in the office of the Clerk of the County of 
New York, and a transcript of said judgment was 
duly filed in the office of the Clerk of Orange 
County and an execution duly issued to the Sheriff 
of Orange County (fols. 21 22). 

The defendants Mead & Taft then moved by an 
order to show cause (fols. 1:1-17) upon the affidavit 
of Charles 11. Mead (fols. 20 39), of Albert II. F. 
Seeger (fols. 40 63), the complaint (fols. 86 94), and 
the proposed answer of said Mead & Taft (fols. 
96-105), “and all the proceedings in the above 
entitled action," for an order setting aside the afore¬ 
said judgment and execution or modifying said 
judgment by reducing the same to $150, and interest 
and costs, or for such other relied’ as the Court 
might deem just and proper. 

The plaintiff opposed this motion and filed his 
affidavit (fols. 68-75) thereon. 

The motion was denied and an order (fols. 6-Jl) 
to that effect was entered. 

From this order the defendants Mead & Taft 
appeal (fols. 1-5) to the Appellate Division of the 
Supreme Court, First Department. 
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Points. 

First. —No LEAVE WAS given the moving de¬ 
fendants TO MAKE THIS MOTION, WHICH IS PRACTI¬ 
CALLY A RENEWAL OF A FORMER MOTION MADE BY 
THEM WHICH WAS DENIED. 

In this motion the defendants move upon the 
affidavits of Mr. Mead, Mr. Seeger. the complaint, 
proposed answer, “and all the proceedings in the 
above entitled action.” 

It is expected that the appeal from the order en¬ 
tered herein in the office of the Clerk of the County 
of New York on October 27, 1902, will be pre¬ 
sented at the same time as the appeal from the 
order herein. 

It appears herein by the affidavit of Mr. Seeger 
(fols. 40-51) that a prior motion was made herein 
to obtain practically the same relief as sought 
in this motion; that the former motion was de¬ 
nied, and it does not appear that any leave was 
granted to renew said former motion in any man¬ 
ner. 

It is well established that a motion once decided 
cannot be renewed as a matter of right, except on a 
different state of facts arising subsequently to the 
former decision. 

A stricter rule was laid down by Mr. Justice Bar¬ 
rett in Schultze v. Rodewald, 1 Abb. N. C.,365, 
holding that a motion once denied cannot be re¬ 
newed without leave, even on fresh papers present¬ 
ing further evidence. 

From an examination of the moving papers herein 
it seems that the only reason for making this motion 
is that the defendants Mead & Taft did not know 
of the facts stated in the plaintiff's affidavit read 
in opposition to the first motion, until the same 
was so read and a copy thereof delivered to Mr. 
Seeger, their attorney of record (fols. 30-34, 47-51). 
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And now they make a new motion upon the same 
facts that were before the Court upon the former 
motion. They incorporate said affidavit in their 
moving papers (fols. (>1 07). 

The facts stated in the said affidavit of the plain¬ 
tiff did not arise subsequent to the former decision. 
These defendants, by their attorney, had a copy of 
that affidavit, the original was read and filed in op¬ 
position to their first motion, and if these defendants 
believe or are advised that the facts stated in such 
affidavit changed their legtd status in any manner, 
they should have asked leave to reply to the same, 
or to withdraw the motion, or after the motion was 
denied they should have asked for leave to renew 
it. Not having obtained leave to renew they are 
concluded by the former decision and it is not per¬ 
missible for them to make the motion herein 

In view of the possibility that the Court may over¬ 
rule this point, a discussion of the motion upon the 
merits seems necessary. 


Second. —The proposed answer does not set 

FORTH ANY DEFENSE? 

What the issues would be must, of course, be de¬ 
termined by the complaint and proposed answer. 
The moving affidavits are not competent for that 
purpose. 

Code Civ. Pro., Sec. 9(53. 

Whatever secret arrangement existed between 
Palleske and the defendants Mead & Taft, as to 
the application of the proceeds of the note as alleged 
in the third, fourth and fifth paragraphs of the pro¬ 
posed answer (fols. 99 iu. r >), is not material here, be¬ 
cause it is not alleged that the plaintiff had any 
notice or knowledge of it, and consequently the 
secret arrangement and the failure of Palleske to 
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apply the proceeds according to it is not available as 
a defense. Testimony upon that subject would not 
be competent or admissible because the answer does 
not allege notice to, or knowledge by, the plaintiff of 
such secret arrangement. 

See Section 95 Negotiable Instruments 
Law. 

“§ 95. What constitutes notice of de¬ 
fect.—To constitute notice of an infirmity in 
the instrument or defect in the title of the 
person negotiating the same, the person to 
whom it is negotiated must have had actual 
knowledge of the infirmity or defect, or 
knowledge of such facts that his action in 
taking the instrument amounted to bad 
faith.” 

At the time the note in suit was transferred to 
the plaintiff, the defendant Palleske was indebted 
to the plaintiff in a sum exceeding $3,000 (fol. 70). 

At the time of the transfer it was agreed that the 
plaintiff should pay the defendant Palleske $150 
cash, and hold the balance of the note as collateral 
security for the existing indebtedness and apply the 
said balance when the note was paid towards the 
payment of such pre-existing indebtedness (fol. 70). 
The plaintiff states in his affidavit that the securing 
of this balance to be applied on such pre-existing 
indebtedness was the main reason why he purchased 
this note (fols. 73 and 74), and that he also relied 
upon the financial liability and responsibility of 
Mead & Taft (fol. 73), who are commercially rated 
favorably, and he also relied upon the statement in 
the certificate attached to the note that it was a busi¬ 
ness note and that there was no defense to it in 
law or equity (fol. 73). 

The defendants Mead & Taft, in their proposed 
answer, allege (fol. 101) that— 

“ these defendants endorsed the said promis¬ 
sory note and delivered the same to said de¬ 
fendant, Palleske, for the purpose of enabling 
him to secure the discount of the same.” 
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They thus plead themselves within Sec. 55 of the 
Neg. Inst. Law. 

The liability of Mead & Taft is firmly established 
by Section 55 of the Negotiable Instruments Law, 
which reads as follows: 

“§55. Liability of accommodation party. 
--An accommodation party is one who has 
signed the instrument as maker, draw r er, ac¬ 
ceptor, or indorser, without receiving value 
therefor, and for the purpose of lending his 
name to some other person. Such a person is 
liable on the instrument to a holder for value, 
notwithstanding such holder, at the time of 
taking the instrument, knew him to be only 
an accommodation party.” 

It has been found necessary for the transaction of 
business to surround commercial paper with certain 
presumptions and legal effect. The Negotiable In¬ 
struments Law does this. 

As to the presumption of consideration: 

“ § 50. Presumption of consideration.— 
Every negotiable instrument is deemed prima 
facie to have been issued fer a valuable con¬ 
sideration; and every person whose signature 
appears thereon to have become a party 
thereto for value.” 

As to what constitutes consideration: 

“§ 51. Consideration, what constitutes. 
—Value is any consideration sufficient to sup¬ 
port a simple contract. An antecedent or 
pre existing debt constitutes value; and is 
deemed such whether the instrument is pay¬ 
able on demand or at a future time.” 

This Section 51 effectually does away with the 
supposed defense set up in the proposed answer that 
part of the consideration for the transfer of the note 
to this plaintiff was a pre-existing debt. This enact¬ 
ment changes the former rule in this State. 

Crawford’s Ann. Neg. Inst. Law, Note 
to § 51 (Ed. 1902). 





As to who is a holder for value: 

“§52. What constitutes holder for value. 
— Where value has at any time been driven for 
the instrument, the holder is deemed a holder 
for value in respect to all parties who became 
such prior to that time.” 

As to the rights of a holder for value: 

“ £ DO. Rights of holder in due course.— 
A holder in due course holds the instrument 
free from any defect of title of prior party and 
free from defenses available to prior parties 
among themselves, and may enforce payment 
of the instrument for the full amount thereof 
against all parties liable thereon.” 

The plaintiff relied upon the certificate attached 
to the note, stating that it was a business note and 
that there was no defense to it in law or in equity. 
Mead, of course, denies signing this certificate. 
Palleske makes affidavit, that Mead signed the cer¬ 
tificate in his presence. No person who signed that 
certificate will he allowed to falsify his own state¬ 
ment. 

Weyt r. Boylan, s;> N. Y., 4ol. 

Smyth r. Munroe, 84 N. Y., :*54. 

Payne r. Burnham, 02 N. Y., (>i>. 

Under the foregoing sections of the Negotiable 
Instruments Law, the defense of no consideration is 
an affirmative one. The answer does not set up 
lack of consideration; on the contrary, the defend¬ 
ants plead themselves out of court by alleging in 
paragraph fifth of their answer, that the consider¬ 
ation for the transfer was sir>o cash and the pre¬ 
existing indebtedness, and that (fol. r>) “ the plain¬ 
tiff received the same (the note) as collateral secu¬ 
rity thereto.” 

The denial contained in paragraph first of the 
proposed answer is frivolous and is shown to be 
untrue by the affirmative allegation contained in 
paragraph fourth of said answer, that the note was 
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transferred as collateral security for a pre-existing 
indebtedness of $300, and in paragraph fifth that 
the consideration for the transfer was $150, and as 
collateral security for a pre-existing debt the 
amount of which is not stated. Paragraph first is 
inconsistent with paragraphs fourth and fifth, and 
as the latter allege affirmatively, they must prevail 
over paragraph first, which denies in the stock form 
of on information and belief. 


Third.— The order appealed prom should be 
AFFIRMED, WITH $10 COSTS AND D1SBURSEM ENTS TO THE 
PLAINTIFF. 


Edavard Hassett, 
Lucius A. Waldo, 

Of Counsel for Respondent. 
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SUPREME COURT, 

COUNTY OF NEW YORK. 


Charles Swenson, 
Plaintiff-Respondent, 

against 

Metropolitan Street Railway 
Company, 

Defendant-Appellant. 


Statement under Rule No. 41. 

This action was commenced by the service of the 
summons on the 16th day of November, 1898. The 
complaint was served February 1st, 1899. Issue 
was joined by the service of defendant’s answer on 
the 21st day of February, 1899. The plaintiff ap¬ 
peared by Benjamin & Loeser, his attorneys, and 
the defendant by Henry A. Robinson, its attorney. 
Way land E. Benjamin was substituted as attorney 
for the plaintiff. There have been no other changes 3 
of parties or attorneys. 

The case came on for trial before Hon. James 
Fitzgerald, Justice, and a jury, on the 21st, 24th, 
26th, 26th and 27th days of February, 1902, and 
resulted in a verdict in favor of the plaintiff in 
the sum of four thousand dollars. Judgment was 
thereupon entered on the 1st day of March, 1902, 
for the sum of four thousand three hundred 
seventy-two and 12/100 dollars ($4,372.12). 

An order denying defendant’s motion for a new 
trial was filed on the 10th day of March, 1902. 
The notice of appeal and undertaking on appeal 
were duly served and filed on the 14th day of 
March, 1902. 
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4 SUPREME COURT, 

New York County. 


Charles Swenson, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 


Trial desired in 
New York County. 


Summons. 


To the above-named Defendant: 

Yon are hereby summoned to answer the com¬ 
plaint in this action, and to serve a copy of your 
answer on the plaintiff’s attorneys within twenty 
days after the service of this summons, exclusive 
of the day of service; and in case of your failure 
to appear, or answer, judgment will be taken 
against you by default for the relief demanded in 
the complaint. 

Dated N. Y., November 16th, 1898. 

Benjamin & Loeser, 

Plaintiff’s Attorneys. 

Post Office Address and Office, 

No. 320 Broadway, 

New York City, 

Manhattan Borough. 
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SUPREME COURT, 7 

New York County. 


Charles Swenson, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 


Complaint. 


8 


The plaintiff herein, by Benjamin & Loeser, his 
attorneys, complains of the defendant and alleges 
on information and belief: 

I. —That the above-named defendant is, and was 
at all the times hereinafter mentioned, a domestic 
corporation duly organized under the laws of the 
State of New York, and engaged in operating a 
street railway in the City of New York, in the 
Borough of Manhattan. 

II. —That at the times herein mentioned, the ® 
defendant used, occupied and maintained a depot 
for the storage and repairs of its cars in said 
Borough, at Second Avenue and 96th Street, and 
used and operated in said building an elevator for 
the hoisting of its cars to the upper floors thereof. 

III. —That on the fifth day of November, 1898, 
and for some time prior thereto, the plaintiff was 
in the employ of the defendant, as a painter, in 
the paint shop upon the third floor of said build¬ 
ing, and that he was employed solely as a painter, 
and for no other duty or purpose whatever. 
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IY.—That on said day and while plaintiff was so 
employed, he was ordered and directed by one 
McGuire, who was superintendent and foreman 
employed by defendant to manage the affairs and 
work of defendant at said premises, including both 
the repair shop and paint shop, to go upon said 
elevator, which had then been raised to the second 
floor, with one of defendant’s cars thereon, and to 
assist in running or pushing said car from said 
elevator to the said floor, which was the repair 
shop of the defendant, in order that said car might 
be repaired. 

11 V.—That it was no part of the duty or work of 

this plaintiff to assist in such work, but in obedi¬ 
ence to said orders he went, with two other em¬ 
ployees of the defendant, upon said elevator for the 
purposes aforesaid. 

VI. —That as soon as plaintiff, with said em¬ 
ployees, had gone upon said elevator and taken 
his stand at the rear of said car, and without any 
negligence or want of care on his part, and solely 
through the negligent and wrongful acts of the de¬ 
fendant, and the defects and insufficient construc¬ 
tion of said elevator, or part or parts thereof, the 

1^ cable or chain-supports of the said elevator broke 
or gave way, and the elevator fell to the bottom of 
the shaft. 

VII. —That on said day and for some time prior 
thereto, the said elevator and machinery were de¬ 
fective and unsafe, and were unprovided with 
proper motive power or appliances for safety, and 
were insecure and unsuited for the purposes to 
which said elevator was applied, and that said ele¬ 
vator had no brakes, clutches, claws or any appli¬ 
ances to prevent the same from falling, or to insure 
its safety while being used as an elevator; and the 
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said elevator and appliances, and especially the 
chain supports and wheels thereof, were in a 
broken and defective condition, and not of suffi 
cient strength to support the weight usually put 
thereon, that such defective construction and con¬ 
dition were well known by the defendant to exist 
as aforesaid, and were allowed to so remain, but 
that this plaintiff was wholly ignorant thereof. 

Yin. —That by the fall of said elevator as afore¬ 
said the plaintiff was thrown violently out of said 
elevator to the pavement below, sustaining severe 
bodily injuries; that his head sustained a oontused 
aud lacerated wound, and his legs were bruised 
and wounded, and he suffered also an internal 
injury over the region of the liver, causing him to 
suffer great pain and distress; that he has been, 
and will permanently be, wholly incapacitated and 
prevented from carrying on his usual occupation 
as a painter, or any other trade or business requir¬ 
ing more than light manual labor, and that by 
reason of such injuries and of the expense that he 
has already or will necessarily incur in endeavor-. 
ing to be cured of such injuries, the plaintiff has 
sustained damages to the sum of ten thousand 
dollars. 15 

Wherefore, plaintiff demands judgment against 
the defendant in the sum of ten thousand dollars 
($10,000), besides the costs of this action. 

Benjamin & Loeseb, 

Attorneys for Plaintiff, 

320 Broadway, 

Borough of Manhattan, 

New York City. 
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16 County of New York, ss.: 

Charles Swenson, being duly sworn, deposes 
and says that he is the plaintiff in this action, 
that he has read the foregoing complaint and knows 
the contents thereof, and that the same is true of 
his own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and 
that as to those matters he believes it to be true. 

C. H. Swenson. 

Sworn to before me this 31st) 
day of January, 1899. ) 

J. H. Mandelbatjm, 

^ Notary Public, 

New York Co. 


18 
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SUPREME COURT, 19 

New York County. 


Charles Swenson, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 


20 


The defendant, Metropolitan Street Railway 
Company, by Henry A. Robinson, its attorney, 
answering the complaint herein, respectfully shows 
to the Court: 

1. It admits the truth of the allegations con¬ 
tained in the first and second paragraphs of the 
complaint, and also admits that the plaintiff was 
employed by the defendant. 

2. It has no knowledge or information sufficient 
to form a belief as to the truth of the allegations 
contained in the fourth and fifth paragraphs of 
the complaint, and therefore denies the same. 

3. Upon information and belief it denies the 
truth of the allegations contained in the sixth, 
seventh and eighth paragraphs of the complaint, 
and the truth of each and every other allegation 
in said complaint contained not hereinbefore ex¬ 
pressly admitted. 

4. For a second, farther and separate defense, 
upon information and belief, it alleges that the 
plaintiff herein, at the time of the alleged accident, 
was a servant in the employ of this defendant, and 
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oo 

that any injuries received by said plaintiff were 
due to the negligence of another servant of this 
defendant engaged in the same general business as 
said plaintiff, and were not the result of any neg¬ 
ligence on the part of this defendant. 

5. For a third, further and separate defense, 
upon information and belief, it alleges that what¬ 
ever damages and injuries were sustained by the 
plaintiff at the time and place mentioned in the 
complaint were due to the negligence of the plain¬ 
tiff, and were not the result of any negligence on 

the part of this defendant. 

23 

Wherefore, it demands judgment that the com¬ 
plaint herein be dismissed, with costs. 

Henry A. Robinson, 

Attorney for Defendant, 

621 Broadway, 

New York City. 


24 
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State of New York, ) 25 

City and County of New York,) ' ‘ 

Daniel B. Hasbrouck, being duly sworn, says 
that he is the Vice-President and an officer of the 
Metropolitan Street Railway Company, the corpo¬ 
ration defendant in the above-entitled action. That 
the foregoing answer is true to the knowledge of 
this deponent, except as to the matters therein 
stated to be alleged on information and belief, and 
that as to those matters he believes it to be true. 
That the reason why this verification is not made 
by the defendant is because the defendant is a 
corporation, and the grounds of deponent’s belief 
as to all matters in said answer not stated upon his 26 
knowledge are investigations which deponent has 
caused to be made concerning the subject-matter of 
this action, and information acquired by deponent 
in course of his duties as an officer of the corpora¬ 
tion defendant in this action. 

Daniel B. Hasbrouck. 

Sworn to before me this 14th ) 
day of February, 1898. j 

Charles R. La Rue, 

Notary Public No. 13, 

County of New York. 27 
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SUPREME COURT, 
Trial Term—Part VI. 


March 11th, 1902. 

Present—Hon. James Fitzgerald, 

Justice. 


Charles Swenson 

2P against 

Metropolitan Street Railway 
Company. 


Benjamin & Loeser. 


Ul05, 


Henry A.Robinson. 


I hereby certify that this cause was this day, 
February 27th, 1902, tried by the Court and a 
jury, the Court submitted the following questions 
to the jury, their answers are annexed: 

1st Ques. Did the elevator fall solely because of 
the existence of the blow-hole in the hub of the 
bevel gear wheel? 

Ans. No. 

2d Ques. If no, were there other defects which 
reasonable inspection would have disclosed which 
produced the accident? 

Ans. Yes. 

3d Ques. If yea, was ithere such reasonable in¬ 
spection? 

Ans. No. 

4th Ques. What are the damages? 

Ans. $4,000.00. 

and a verdict rendered therein for the plaintiff 
for the sum of four thousand ($4,000.00). dollars. 
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Motion to dismiss the complaint or a direction 81 
of a verdict in favor of the defendant denied. 

Motion to set aside the verdict and for a new 
trial upon all the grounds stated in Section 999 of 
the Code, except insufficiency of amount. Denied. 

Thirty days’ stay of execution after notice of the 
entry of judgment. 

Sixty days to make a case, March 10, 1902. 

Order denying motion for a new trial signed and 
filed. 

Tho8 L. Hamilton, 

Clerk. 

82 
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SUPREME COURT, 
New York County. 


Charles Swenson, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 

35 - 

The issues in this action having been brought on 
for trial before Hon. James T. Fitzgerald, one of 
the Justices of this Court, aud a jury, at a Trial 
Term thereof, Part VI., held at the County Court 
House, in the County of New York, on the 21st, 
24th, 25th, 26th, and 27th days of February,1902, 
and the defendant appearing by counsel, and the 
issues having been duly tried, and the Court hav¬ 
ing instructed the jury, in addition to the finding of 
. a general verdict, to find also specially upon the 

36 following questions of fact stated in writing: 

First. —Did the elevator fall solely because of 
the existence of the blow-hole in the hub of the 
bevel gear wheel? 

To this question the jury answered in writing: 
“No.” 


Second.— If no, were there other defects which 
reasonable inspection would have disclosed which 
produced the accident? 

To this question the jury answered in writing: 
“ Yes.” 
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Third.—I f yea, was there such reasonable in- ^7 
spection? 

To this question the jury answered in writing: 
“No.” 

Fourth.— What are the damages? 

To this question the jury answered in writing: 
“$4,000.” 

And the jury having on the 27th day of Febru¬ 
ary, 1902, found specially'upon said questions of 
fact, and their said special findings having been in 
writing, and filed with the clerk, and entered in 
the minutes, and having found a general verdict 
for the plaintiff for the sum of four thousand dol- 38 
lars, and the costs of the plaintiff having been duly 
adjusted at the sum of $372.12/100, now, on mo¬ 
tion of Benjamin & Loeser, attorneys for the plain¬ 
tiff, it is 

Adjudged that Charles Swenson, the plaintiff,do 
recover of Metropolitan Street Railway Company, 
the defendant, the sum of four thousand dollars, 
found by the jury,with $372.12/100 costs, amount¬ 
ing in all to four thousand three hundred and 
seventy-two and 12/100 dollars. Judgment signed 
and entered this 1st day of March, 1902. 

39 

Thos. L. Hamilton, 

Clerk. 
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At a Trial Term of the Supreme Court 
of the State of New York, held at 
40 the New York County Court House 

on the 27th day of February, 1902. 

Present—Hon. James Fitzgerald, 

Justice. 


Charles Swenson, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 


41 

This action being at issue on the pleadings and 
having been tried on the 21st, 24th, 25th, 26th 
and 27th days of February, 1902, before the Court 
and a jury, and the jury having rendered their ver¬ 
dict in favor of the plaintiff and against the de¬ 
fendant for the sum of $4,000 and the Justice pre¬ 
siding at the trial aforesaid at the same Term and 
immediately after the rendition of the said ver¬ 
dict having entertained a motion made on his min¬ 
utes on behalf of the defendant to set aside the 
verdict and for a new trial to be granted on the 
exceptions taken on behalf of the defendant at the 
*12 trial and because the verdict is contrary to the 
evidence and is contrary to law and is for excessive 
damages, and after hearing Henry A. Robinson, of 
counsel for the defendant, in support of the said 
motion, and Benjamin & Loeser, attorneys for the 
plaintiff, it is 

Ordered that defendant’s motion be and the 
same hereby is in all things denied. 

Enter. 

J. F., 

/. 8. O. 
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Affidavit of No Opinion. 48 

State of New York, ) . 

City and County of New York,) ‘ ‘ 

Addison C. Ormsbee, being duly sworn, says: 
That he is the assistant attorney for the defendant- 
appellant herein; that he is familiar with all the 
proceedings had in this action; that no opinion 
was handed down by the Presiding Justice in de¬ 
ciding the defendant’s motion for a new trial herein. 

Addison C. Ormsbee.* 

Sworn to before me this 1st) 

day of July, 1902. j 44 

O. L. Hoagland, 

Notary Public, 

N. Y. Co. 


45 
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46 SUPREME COURT, 

New York County. 


Charles Swenson, 

Plaintiff, 


against 

Metropolitan Street Railway 
Company, 

Defendant. 


Sirs : 

4 ' Please take notice that the defendant herein, Met¬ 
ropolitan Street Railway Company, hereby appeals 
to the Appellate Division of the Supreme Court 
for and in the First Judicial Department from an 
judgment entered herein in the office of the Clerk 
of the Supreme Court, New York County, on the 
1st day of March, 1902, in favor of the plaintiff 
and against the defendant for the sum of $4,372.12, 
and the defendant appeals from each and every 
part of the said judgment, and the defendant also 
appeals to the said Appellate Division from an 
order denying defendant’s motion for a new trial, 
4 g which order was entered in the office of the Clerk 
of the Supreme Court, New York County, on the 
10th day of March, 1902, and the defendant appeals 
from each and every part of the said order. 

Dated New York, March 13th, 1902. 

Yours, &c., 

Henry A. Robinson, 
Attorney for Defendant, 
621 Broadway, New York City. 

To Thomas L. Hamilton, Esq., 

Clerk of the Supreme Court, 

New York County. 

Benjamin & Loeser, 

Attorneys for Plaintiff, 

No. 320 Broadway, New York City. 
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NEW YORK SUPREME COURT, 49 

Trial Term, Part VI. 


Carl Swenson 
vs. 

Metropolitan Street Railway 
Company. 


I 

J 


Before Hon. James 
Fitzgerald, *7., 
and a Jury. 


February 24th, 1902. 50 

Appearances : 

Benjamin & Loeser, Esqs., for Plaintiff. 

H. A. Robinson, Esq., for Defendant. 

Herbert C. Smyth, Esq., of Counsel. 

Carl H. Swenson, the plaintiff, being duly 
sworn, testified as follows: 

Direct examination—To Mr. Benjamin: 

I am a Swede, born in Sweden. I have been in 
this country nine years the 3d of October, I think, g. 
I speak English pretty good; I think I can get 
along; I can understand English well enough. I 
reside at 18 East 118th Street. I will be 29 years 
old the 27th of April. In 1898 I was working for 
the Metropolitan Street Railroad Company at 96th 
and 97th Streets and Second Avenue; it occupies 
the whole block; it is a big building. It occupies 
a whole block; a car station of the railroad. I 
think I started working for the company in 1896, 
in the Spring, so that I have been there two years, 
a little over, I think. I had not been working as a 
painter at that business ever since I have been here 
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in the country. I was working cleaning up in the 
place when I first came there. I couldn’t under¬ 
stand. Cleaning up in 42d Street; for the rail¬ 
road company. I didn’t do any painting that 
time. In November, 1898, my place of work was 
the third floor, two flights up; that is the paint 
shop, used for painting cars. I had to prepare the 
cars, rub them down with a stone, and prepare 
them for painting, and they had to be striped and 
varnished, and so forth; and then I was painting 
the doors and windows, and then I was doing the 
graining and putting them in the different places. 

gg The windows and doors is a kind of medium work, 
and the preparing and painting is a kind of heavy 
work. I did not have to do any lifting in the 
course of my employment, except the doors and 
windows; they ain’t so very heavy. During the 
time that I was employed there I had good health. 
I don’t think I remember I lost any time, only 
when I was laid off on account of slackness. I re¬ 
member the fall of the elevator in that building on 
November 5th, 1898. It was November 5th, be¬ 
tween 3 and 4, I think; rather half-past 8. 

To the Court: 

54 In the afternoon. 

To Mr. Benjamin: 

I was called by somebody standing on the stairs, 
called to come down and shove a car off. I didn’t 
go exactly that time. I had a window to square 
up and varnish, and I couldn’t leave that, so we 
got the second call. A big fellow named Smith 
and Charlie Kramer and I went down. I ain’t sure 
about the man Mr. White, if he was on the floor or 
not—another painter. When I got down on that 
floor, I saw Mr. McGuire, and I saw Kelly. Kelly 
was the man who attended to the machinery. It 
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was run by electricity; he ran the elevator. Me- 65 
Guire is the foreman for the repair department, 
painters and carpenters. He was my regular boss. 

At the time I came down, he was standing on the 
floor, holding his hand on the dashboard, ready to 
pull the car off, and Charlie Kramer and I and the 
other fellow went back, in the elevator, in the rear 
of the car, to shove it in. I stepped on the 
platform of the elevator. I was standing in 
the corner next to the wall, and Charlie Kramer 
was standing in the centre, and Smith was stand¬ 
ing next to the shop. I think the elevator is 
around thirty feet; it might be more, I ain’t sure, gg 
The car was on the elevator. That was what the 
elevator was used for—to raise cars up and down. 
This was a horse-car, closed car. I had been called 
on before to push cars off this elevator on to the 
floor. Mr. Kelly, the operator, was standing by 
the elevator at the time. He was holding his hand 
on the rope, the machinery that starts the ele¬ 
vator. When we went around to the rear of the 
car to push it off, we started pushing a little bit, 
and I don’t know exactly how many feet, and then 
I remember I just was like in a swing, then I don’t 
remember no more what happened. I remember 
like a dream, like the people around; I couldn’t 67 
recognize anybody, and I was taken in the ambu¬ 
lance to the hospital. I don’t know whether any¬ 
body else was with me. I was taken to the Pres¬ 
byterian Hospital. I was staying there until 
twelve o’clock; then I sent a telegram home. 
They said if I had somebody to take me home I 
could go home that night. Then I sent a tele¬ 
gram. Then my brother and a girl friend of mine, 
then my brother got another man; I don’t know 
where he got him. I was leaning one arm on each 
shoulder of the men. I could step on one foot, 
apd then I got to the Madison Avenue car on the 
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68 corner, and it was late at night. Nobody was in. 
I was lifted up on the seat. I got home that way. 
Went to bed when I got home. I had a big cut 
on the head, a scalp wound. They shaved my 
hair off altogether here, and then they put some 
stitches together. My leg. was awful sore; I 

thought it was off. The left leg, and it hurt me 
so much, and I had pain all over my body, and I 
couldn’t tell hardly, it hurt me so much, and lots 
of time between I was unconscious. I have a 
doctor, not Dr. Leibold; it was another doctor, 
an assistant, a young doctor. Dr. Montcalm 
came. Dr. Leibold was out of the city at that 
time. I remained in bed for a month, and then I 
could start to go out. I was treated by the doctor 
all the time; Dr. Leibold treated me after Dr. 
Montcalm. First he called once a day; and then 
he called every other day, and then it varied. 
During that time that I was confined to my bed it 
pained me awful, and lots of times I was dreaming 
all the time I was falling, and it hurt me so much, 
this (left) leg; I had to have it lifted up, like that 
(indicating) in the bed; it is paining all the time. 
There was a splint underneath, and it was awfully 
sore; I had to hold it up, the knee—the tibia of 
60 my leg here and the knee. The knee was awful 
sore, whether it was swollen any I could not say. 
It was awful hurt here. It was bandaged. I 
couldn’t see anything before the doctor took 
the bandage off. I couldn’t tell you when 
he took the bandage off. It might be two 
weeks after, or so. My other leg was not hurt 
any at all. That was all right. My injuries were 
in the left leg and in my head, during that time. 
I was unconscious sometimes, just the same as if I 
would be sleeping, and I could’nt sleep; an awful 
pain, and it bothered me—headaches. I couldn’t 
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sleep for three nights at all after I came home. I 61 
also felt pain in my side, in the right side. 

To the Court : 

The right side of my body, right underneath the 
ribs. 

To Mr. Benjamin: 

I had pain the time the accident happened, and 
then it continued; it got worse, and then I could 
see it was like a mark on the side, and then it be¬ 
gan to swell up and get awful sore, and I got sharp 
pains, and those pains remained all the time and 
after I got up, and I have it ever since. It was 
some time in January I went out-doors. I was 
hurt on November 5th, 1898. January was the 
first time I got out-doors; the first time I got out 
I went up to Dr. Leibold’s and seen him. 1 went 
to work on April 3d, 1899. Previous to this time 
I had not been in good health and able to work. I 
had a slight pain all the time; it remained since 
the accident and thence once in awhile it swole up 
and got awful sore, and then at the time that I 
started to work, and during my work, I feel a 
sharp pain, and I have to sit down during my work. 

Dr. Leibold did not continue to treat me. I got 63 
Dr. Law. I ain’t sure what time Dr. Law began 
to treat me; I think it was around the 10th of 
January. Dr. Law treated me ever since. I have 
been going to the doctor frequently since that 
time. I cannot tell exactly how many times I 
have been to the doctor. I guess he has the rec¬ 
ord, but I can pretty near recollect. I think it is 
about 130 times. I started to go twice a week, 
and whenever I got sick I went to see him to get 
more medicine. I am taking medicine all the time. 

I have been treated by the doctor, I think it is 
about four days ago. Now, at night, I am very 
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bad; in sleep it bothers me; at night if I should 
turn around on this side or the other side I cannot 
sleep, on any side. I can only sleep on my stomach 
or my back. If I should turn when I am sleeping 
it starts to pull like this, and I get pain and it 
wakes me up, and it might keep me awake an hour 
or so before I can start to sleep again. This pain 
has come on during my employment; during my 
work now. It bothers me all the time. I have to 
work in pain all the time. I have a slight pain 
and then once in awhile it swells up, and I get 
those sharp pains and I have to leave off work and 

65 stay home a day or two—two days sometimes. My 
employment after the accident was in Morris 
Heights for a concern that built naphtha launches. 
I was varnishing small boats. We have a small 
pot like, about two pints about, and that is filled 
up three-quarters full with varnish, and then we 
have a brush about an inch and a half in diameter, 
a little brush, small brush, and we apply the var¬ 
nish, and it flows nice and smooth. That is easier 
work than painting. It is quite easy. 

Mr. Smyth: I object to it as a characteriza¬ 
tion. The jury can judge what kind of work 
that is. 

66 The Witness: I did not have any lifting to do, 
or heavy work of that kind. I have not attempted 
to lift anything so that I know. I worked there 
some time in July, for this launch company; I 
don’t remember; I got laid off for a week; it was 
slack. Then they told me they would write me 
when they needed me, and they wrote me a postal 
card. I then got squared up with my board and 
such a thing, and I didn’t feel very good, so I 
didn’t go back. I took a rest for a month, about. 
While I was working at this place I had pain; it 
bothered me, and I had to sit down once in awhile. 
Sometimes when the pain got too hard I sat down, 
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then I got up again and started to work, and I was 67 
not feeling good at the time I was working. I 
went to work again about a month after; I ain’t 
sure. I got employed by a Mr. Rouss in 77th 
Street, scraping down doors. We applied am¬ 
monia first and a little scraper, and took the var¬ 
nish off and then stained them and varnished them 
up. It might be two weeks and it might be a little 
more I stayed there. It hurt me during the time I 
was doing it, and this kind of work, and left there. I 
left it on account of it being too hard to do. Then 
I had a job for myself in 32d Street, 26 West 32d 
Street, in Dr. Schaeffer’s. It was cleaning up a gg 
room and painting the woodwork, and touching 
up around the window sills, and took the paper off 
in the hall and painted the hall. I had another 
man to help me. He was doing the hard work, 
and I could do whatever 1 pleased; I could work 
when I felt like it, because it hurt me during the 
time. I started there in the October, in the latter 
part, maybe, in September; then I might work 
there six weeks or five; I ain’t sure. After that I 
started to work in the Waldorf-Astoria. I ain’t sure 
the exact date when I started work there. I think 
it was the 3d of October, 1899. I am working in 
the same place now. I have been there ever since. ^ 
In the Summer time I am doing light touching up. 
Paper. The expressmen when they come up into 
the room, if they knock a corner off the wall I have 
to go up and plaster up the corner, and then I 
apply that paint to match the paper. It is very, 
expensive paper. Whenever people scratch the 
paper in the room I touch it up. That has been 
the kind of work I have been doing there 
most of the time, and once in a while when it 
is slack I have to help around and do other 
work if they are in a hurry, and that is a 
little harder work. I feel pretty good when I am 
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70 doing light work, but if I start to do any heavy 
work at all, I get the pains, and I have to lay off 
and go home, and I get pain if I attempt to lift 
anything heavy. I have lost something during the 
time that I have been at work at the Waldorf- 
Astoria. I lost between two and three months, I 
ain’t sure. I mean altogether; I never kept any 
track of it. I notice pains now. I have a slight 
pain all the time; once in a while it is swollen out, 
right underneath the rib, the side below the rib. 
When I put my linger on it, it is like a little lump 
—like a ball when 1 put my finger on it. It 
squeezes up like that; the whole side is sore all 
the time and it pains; once in a while I get sharp 
pain. 

Q. Do you feel any tenderness when you put 
your finger on the spot? A. Yes, when I put my 
finger on the spot it is like a little ball. Anybody 
can see it. 

Mr. Smyth: I move to strike out the testi¬ 
mony that it feels like a little ball, on the 
ground that it is not shown that such con¬ 
dition arose from the accident or has any 
connection with it. Such a condition as that 
might come from a variety of causes. 

72 Motion denied. Exception. 

Q. What wages are you getting now? A. I get 
$60 a month. 

Cross-examination—To Mr. Smyth : 

I am getting more now than I was when I was 
employed by the road. When I was in the rail¬ 
road employ I was getting $2.25 a day, when I 
worked. I worked steadily there. I was laid off 
slack times. Yes, I was laid off in the Winter 
time in 1896, I think, for a while, and then I got 
back in the Spring again. You can count yourself; 
now it is $60 a month; I don’t know exactly how 
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much it is a day. This elevator that I was on 73 
when 1 say that I fell as if I was in a swing, I 
didn’t see what happened at all. This was a 
freight elevator? I don’t know; it is used for 
running up cars. I don’t remember that there was 
a sign there warning the employees that it was a 
freight elevator, and not to be used by the em¬ 
ployees. 

Q. Now, there was a rail on that elevator, wasn’t 
there? and there was a sign on that rail, attached 
to it? A. I remember there was like a little rail; 
yes, sir. 

Q. Don’t you remember there was a sign there 
warning employees from riding on the elevator? 

A. I don’t remember ever reading the sign. I 
don’t know who it was that called me down. Kelly 
was standing on the stairway. I think it was 
Kelly. I ain’t certain I know McGuire’s voice. It 
might be McGuire, and it might be Kelly. 

I think it was Kelly the first time, but I ain’t 
sure about the last time. My foreman, the 
man who gave me directions there, was Mc¬ 
Guire. I had another foreman over me there, 
Keckinson. McGuire was over Keckinson. He 
was not upon the floor at the time. Keckinson was 
the one who usually gave me the orders about 75 
painting the cars. I don’t know when I lost con¬ 
sciousness. I said that I found myself in a swing 
like. Just before and up to that time I had been 
shoving the car; I remember shoving it a little. 

I don’t know how far I shoved the car; it might 
be one, or three feet. I don’t know. I did not 
see the elevator come up to the level of the floor; 
it was up already. I don’t know that the orders 
there were that cars were to be pulled off by 
ropes attached, and not to be shoved off; we never 
used no rope. I didn’t ever hear the head foreman 
tell the others that that is the way those cars were 
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76 to be taken off, at other times before that. I 
never knew of that. He never done that. I and 
two more men were on the elevator at the time. 

Mr. McGuire, the boss, was in front of the car, 
and I ain’t sure if another man was there whose 
name is White, I ain’t sure. White didn’t pull 
no rope to make the elevator go up or down. The 
rope by which Kelly makes the elevator go up or 
down is on this side; it is on the floor. It is a 
rope to start the machinery. This car barn is at 
96th Street, and runs to 97th Street. The elevator 
was running north and south across the building 
__ 30 feet, so that the long side of the elevator was 
parallel to the avenue. I was on the uptown end 
of the elevator, the north end, and McGuire was 
on the south end. That is right; that was the 
position we were in when we first got on the eleva¬ 
tor. I don’t know whether I was in the middle at 
the time something happened or not. I do not 
know how much of the car had gotten off by that 
time; it went so quick. I might have had half 
of it off, without remembering. I don’t know; I 
don’t think quite half. I was in the corner next 
to the wall. That would be the corner of the 
Second Avenue; the car barn runs from Second 
78 to First Avenue. 1 was on the west side of the 
car, on the back. Next to me, I think, is 
Mr. Kramer, Charles Kramer. White was not there. 
His name is Smith. Smith was standing next to 
the shop. He was on the elevator. He was stand¬ 
ing on the same platform of the elevator, on the 
rear, right together—I first, Charlie Kramer in the 
centre, and another man next to him. I didn’t see 
what became of the car. I remember being put in 
the ambulance like a dream. I kind of imagine an 
ambulance came there, and I went in the ambu¬ 
lance; I ain’t sure. They dressed me up at the 
hospital, and I went away from there the same 
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night at twelve o’clock—that same night about 
twelve o’clock. Dr. Montcalm was the first doc¬ 
tor. He treated me maybe once or twice, 

I ain’t sure. He hasn’t treated me since 
then. Dr. Leybold came the next day after 
Montcalm, the next day after Dr. Montcalm 
left me. I think it was around the 5th 
of January, I first commenced to go to Dr. Ley- 
bold’s office. I ain’t sure; it might be later or 
sooner. It isn’t so that between December 10th 
and from that time on that I called at Dr. Leybold’s 
office until January 5th. He treated me on Janu¬ 
ary 5th, around that time. Dr. Leybold did not 80 
treat me after January 5th. No, I had some medi¬ 
cine left. He just told me to "keep on taking that. 

I haven’t seen Dr. Leybold since January 5th, to 
treat me. Around the 10th of January I went to 
see Dr. Law. He is treating me yet. He has been 
treating me during all the time that I worked up at 
Morris Heights, and at Mr. Schaefer’s, and in 77th 
Street, and at the Waldorf. I have medicine in the 
house. As soon as it gets empty I get more off 
him. It isn’t a fact that Dr. Law was called in at 
about the time I brought this suit against the rail¬ 
road. No, I think he was treating me before. I 
am not sure about that; no, I ain’t sure. I knew 
Dr. Law before that. I had known him before my 
accident. I couldn’t remember—I don’t know 
whether I commenced suit in January. Prom that 
time Dr. Law has seen me off and on. I expect to 
have Dr. Law here as a witness. Dr. Law came 
into this case because he knew me; it wasn’t be¬ 
cause my attorney sent me to Dr. Law. I went to 
him; my attorney didn’t know nothing about it. 

I am sure about that. Dr. Law’s office in January, 
1899, was in the same place as it is now. It is on 
127th Street, between Madison and Fifth Avenue. 

I lived on Fifth Avenue then, 22131 think it was. I 
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had known Dr. Law professionally before this time 
I was hurt. I am marriedf now. I was not then. 
I married on April 27th of last year. I have no 
child. I didn’t say that Dr. Law treated me be¬ 
fore this accident; I know him, I said. I didn’t 
understand what you meant by that word “ pro¬ 
fessionally.” He hadn’t treated me before that. I 
knew him personally before that; he belonged to 
the same lodge as I did, and he does still. When I 
was at the hospital I guess I told them I had a pain 
in my side. They examined me. They didn’t treat 
me for that. 

g 3 I don’t know whether there is anything in the 
hospital record which they took from me, about 
pain in the side. I think I did; I don’t 
know whether there is anything in the hospital 
record which they took from me. I think I did 
complain of pain in my side at the hospital; I don’t 
know. I am not sure about it; they didn’t bother 
much with me. I believe they put my knee up 
in a bandage. I don’t know whether they treated 
everything I complained of. Dr. Leybold exam¬ 
ined me, and he gave me some medicine and he re¬ 
moved the dressings, &c. He particularly treated 
my side; gave me iodine to paint it, and medicine 

84 to take in. It isn’t so that all he did for my side 
was to rub it with arnica and paint it once or t wice 
with iodine. He gave me medicine to take in. 
It was liver trouble, he said. Then he stopped giv¬ 
ing me medicine until Dr. Law got hold of me. I 
still continue with his treatment, the medicine he 
gave me. I am twenty-nine the 27th of April, this 
year. I was not taken to the bed when I got home 
from Morris Heights. I was not feeling well. I 
have taken to my bed since then. That was after 
Dr. Law commenced to treat me. I don’t know 
exactly the time. 
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Re-direct examination—To Mr . Benjamin: 

Dr. Leybold was the lodge doctor at the time I 
was hurt. Dr. Law was the lodge doctor in Janu¬ 
ary, after Dr. Leybold. That was the reason of 
the change of doctors. He was elected to succeed 
Dr. Leybold, and Dr. Montcalm came as a substi¬ 
tute for Dr. Leybold for the two days. I was at 
the hospital from the time I arrived, late in the 
afternoon, only until twelve o’clock the same 
night. I think around that time. What they did 
was to put the splint on and to bandage my head. 
They treated the external injuries. They didn’t give 
me any examination for any internal injuries. On g6 
the second floor,at the time we started to do our work 
of pushing off the car, were McGuire and Kelly and 
Charlie Kramer and Smith, and I ain’t sure about 
White, and another man, Mr. Sezen. Nobody 
else—those were the only men that were there. 

Mr. White, perhaps; but, at any rate, there was 
nobody else besides him upon the floor. 

Alexander Sezen, a witness called by the 
plaintiff, being duly sworn, testified as follows: 

Direct examination—To Mr. Benjamin : 

I live in 97th Street, this city. I am employed 87 
at Sloane & Moeller’s; they are carpenters and 
builders. On November 5th, 1898, I was working 
for the Metropolitan Railroad Company at 97th 
Street, at their car barn at that place. I had been 
in their employ for some time. I was working 
there for about a year—something like that. I 
worked on the Belt Line, 53d Street and 54th 
Street, and then I was transferred to this place. I 
came to the 97th Street station in July, but I 
couldn’t tell what date—July of 1898, and I worked 
until November, and after November, I think, 
until about April the following year. I was em- 
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ployed just as a carpenter, in 97th Street, one • 
flight np; I call that the second floor—the repair 
shop. My business is carpenter, to repair the cars 
there. I remember an occurrence on November 
5th, 1898. I know the elevator that is used in 
that building well, of course. I have seen it run. 

It was used to raise cars; it was large enough for 
the cars to stand up. If they needed in the factory 
to get lumber up, or something, they would use it. 

It was used to raise cars. I was on the floor at the 
time, at about 4 o’clock, when the occurrence took 
place; that was between 3 and 4 o’clock. I was 
gg by the bench at the time. I remember the elevator 
being raised to the floor. That car was about half 
an hour in the elevator, and the elevator was 
standing—waited. I, Mr. McGuire and Mr. Kelly 
were on the floor. Mr. McGuire is head foreman of 
the mechanics in the 97th Street. Mr. Kelly was 
like a machinist; he would do iron work, you 
know. He ran the elevator and attended to all the 
machinery there. He would do the iron work. 
The car stood upon rails on the elevator. 
There were rails on the floor adjoining these 
tracks. The rails commenced about 7 feet or 
10 feet, and then commenced to curl in the 
90 shop. So that a car could be pushed off 

from the elevator platform. I couldn’t tell 
you whether or not Mr. Swenson and the other 
two men were called down that afternoon. The 
first thing I saw with reference to moving this car 
off, I saw them come down to the car. I saw 
Kramer first, and after came Smith, and then Swen¬ 
son came. Mr. McGuire came down together with 
all of them, and stood on the southeast side, on the 
floor of the building, right on the edge; I think 
about a foot of the edge, or something. Kelly was 
standing alongside of him, on the east side, in the 
middle of the elevator, where there is a chain t-o 
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start it or stop it. Swenson and the other two, 81 
those three men, went behind the car. I went there 
to help, because I got an order first to help them, 
but then Mr. McGuire told me I should get the 
tools and go downstairs. In one of the corners at 
the other section of the building there was a car to 
repair; he said I should go, and I turned back to 
get a tool box. I went back to the bench. Then 
I took out a bunch of tools, what I need, and got 
ready to go down. The time the elevator fell down 
I was about as far as those gentlemen sitting there 
(indicating), the corner bench, like that, something 
like about 15 or 20 feet. I didn’t measure it ex- ^ 
actly. I saw everything that happened. I saw it. 
Then they came in, and they said they were ready 
to push the car, and McGuire got hold of the front 
dash like this (indicating), and Kelly was standing 
on the side and held this chain, and those fellows 
jarred one time that car. They cannot get out at 
once from the floor this car. Then they jarred 
another time, and the car went about 4 or 5 feet 
on the floor. Then commenced a noise, and the 
elevator fell down, and the car went upside down. 

I saw it swing like anything upside down to the 
bottom. The first thing I saw that that cable was 
hanging. After the elevator broke I saw a cable 93 
hanging. I run to see what was the matter with 
it. Then I saw there was this broke. I saw the 
cable hanging. That cable was on the west and 
south corner, southwest cable. This cable had 
been fastened to a kind of screw right there, you 
know, a kind of fastening, on the corner of the ele¬ 
vator, about 6 inches from the square-ways. There 
were no sides to the elevator. The cable ran to the 
corner of the elevator platform, right through the 
beam; a big strong bolt was on, and the cable was 
tightened up to that. After the elevator fell I went 
to the hole. McGuire stood there, as white as 
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94 snow; the foreman and I went down; and after 
that I saw alongside of McGuire was a big gear 
falling down, what was in the shaft. I saw that 
after the accident. 

To the Court; 

After everything fell down, I ran to look what 
it was, and I saw a cable broke, and after I saw a 
gear was laying on the floor. Pieces dropped down 
to the bottom, and some of them rested on the floor, 
the floor I was on. 

To Mr. Benjamin: 

That was on the floor that this car was; on the 
same floor that I was, where the car was hoisted 
up. The car, when the elevator broke, that was on 
the bottom. Right turned from the floor, on top 
of the elevator, turned over, upside down, fell 
through the hole; and I saw all four wheels on top 
of the car. The car was smashed right down. The 
car landed right in the middle, pretty near—no, a 
little more to the front, on the bottom. It was one 
flight from the second floor to the pavement. It 
was a high ceiling, of course, as high as the first 
moulding of this room, anyway. That is 18 feet, 
96 rather high floor. I went down these stairs. I 
looked at that casting, and McGuire was hurt, his 
foot, too. That casting struck his feet. I said, 
“Are you hurt?” He said, “Yes, but I don’t 
think very much.” Then I went downstairs. I 
found there was a whole lot of people come around 
already. Everybody was standing. The superin¬ 
tendent was there, and I found out a whole lot of 
people. Kramer was in under the car, right in 
under the car. Swenson was on the west side, you 
know, in the middle of the car, and Smith was on 
this side, the east side. Swenson was under the 
car. It broke the car altogether, right to the bot- 
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tom sills, everything; just saved the wheels out of 97 
it, nothing else. The car was a wreck. I think 
Keckinson, that was the foreman, took hold of 
Swenson first by the hand. They took him right 
to the stairway where they walk up to the shop. 
That was about so far from the elevator. I can say 
just as far as from the end about to there (indicat¬ 
ing), a few feet away. They set him down. He 
looked like a dead man. He didn’t speak to me at 
all. He looked very bad. There was blood on the 
head, which came to his face right here, and they 
washed him out, washed his head. I saw his foot 
opened, and it was all black from here to there 
(indicating); his shin bone was black, black as this ^ 
(indicating). They helped him; they brought 
whiskey from some place and they wanted to give 
it to him, and after that I went to another man; I 
cannot stand all the time with him. First Charlie 
Kramer was taken. That was in about a half an 
hour that the ambulance came. 

To the Court : 

Swenson was afterwards taken away in an ambu¬ 
lance. That was a very long time they waited for 
the ambulance, but they took Swenson away. 

To Mr. Benjamin: ^9 

I looked at this elevator after the accident. I 
examined it. 1 saw where the break was. I ex¬ 
amined the cable. 

Mr. Smyth: We object to that on the 
ground that it is indefinite, speculative and not 
connected with any condition which existed 
before the accident. 

The Court: You had better fix the time that 
he made the examination. 

That was the same day I made this examina¬ 
tion of the machinery. The same day I ex¬ 
amined it. 
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100 'p 0 the Court: 

I guess about an hour and a half after; something 
like that. 

To Mr. Benjamin: 

After the fall I examined this. 

Q. What did you find about ihe cable; state its 
condition? 

Mr. Smyth: That we object to, on the 
ground that its condition as found at that time 
does not in any way show that it existed be¬ 
fore the accident. The accident itself may have 
broken the cable, or created any condition that 
can be testified to now. That UUbly"WJlfcfkpli 
ouCtJ klready. 

Objection overruled. Exception. 

I don’t know whether there were any bolts upon 
the elevator to hold it from falling. 

Q. Did you examine the elevator generally to 
ascertain whether there were any bolts or safety 
catches or claws of any kind on this elevator? A. 
There was nothing at all, only four cables and the 
platform of the elevator, nothing else. 

To Mr. Smyth : 

102 That is all I found. I saw there was an elevator 
and I looked because I was working. 

To Mr. Benjamin: 

I knew Mr. Swenson at the time. I was working 
there already from July. I saw him working there, 
and, of course, if I go upstairs to fix something we 
would know one another. 

Q. You were a particular friend of his? A. I 
did not any friend with him. I did not have any 
interest in this case with him. I am not employed 
by the railroad now. 


101 
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Cross-examination—To Mr. Smyth: 103 

I left the employ of the road the same year. 

That was in November, and after that I worked 
until April. The accident was in 1898, on Novem¬ 
ber 5th; then in 1899, I went out of there the 1st 
of February. No, not February. April I went 
away. I haven’t worked since. I worked in 95tli 
Street for a firm when I left them. I couldn’t tell 
you what firm. That was a cabinet shop what 
built trim for buildings. I am a carpenter and cab¬ 
inetmaker, all in the line of woodwork. I worked 
by elevators. I have built elevators; in the old 
country we do everything when we commence to J 04 
work. 

To the Court: 

I did build elevators in the old country. 

To Mr. Smith: 

I have built passenger and freight elevators. I 
mean I have built the wooden part—the platform. 

I have never had anything to do with the machinery 
part. I don’t know anything about the machinery 
of an elevator. I only know the wooden part—the 
woodwork. I did not say that as I stood there I 
heard a noise before the elevator fell. I didn’t 
hear a noise before the elevator fell. The car comes 105 
on the floor. 

To the Court: 

I heard a noise, then I saw the car go upside 
down to the bottom. 

To Mr. Smyth: 

The same time 1 heard the noise the car went up¬ 
side down. I heard the noise first, sure! It fell 
at the same time. I heard a noise, and then the 
car went upside down; that is it. After the acci¬ 
dent, I say, I saw a cable hanging. It was the 
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106 96 th Street side of the car that I saw the cable 
hanging. That was 96th Street and Second Ave¬ 
nue corner. The 96th Street Second Avenue cor¬ 
ner. I only saw one cable hanging; that is it. 
Only one cable hanging. The other cables were 
right down, right to the bottom. I know what a 
turnbuckle is; that is a fastening, a screw. I 
couldn’t tell whether there was a turnbuckle at 
the end of these cables, at the platform of the car. 
I know there was a big eye away up. Those cables 
were held to the platform of the car by the big 
bolt that goes right from the bottom away up. It 

107 WaS so ^ ere ^ the I don’t know whether 

it was soldered or how it was fastened. I never 
have had anything to do with cables. This cable 
was made of a good many wires. Oh, yes; the 
cable was about $ of an inch thick. I have never 
spliced a cable; that is an entirely different trade. 
Oh, yes; there were a lot of wires in it. That is 
an entirely different trade—splicing of cables— 
than my trade. Oh, certainly. When I heard 
this noise, that was at the time that they jarred 
the car on the platform—the second time. As they 
jarred the car the second time, I heard a noise, and 
I saw the car was about four or five feet on the 

108 platform, and they went down together. That 
was very quick. I can’t remember the time. I 
am sure that it was not the 97th Street side of the 
car. I am sure that it was not the 97th Street side, 
I saw this cable hanging. No, sir; that was on 
96th Street. I don’t think, but I am sure it was 
on the 96th Street side; and it was the Second 
Avenue side. This gear that I found was on 
the floor immediately below the floor from 
where the elevator fell. Here is the corner 
of the elevator, and here is the shaft run¬ 
ning across here, and here is the machinery with 
the gear that hoists the elevator, and that gear 
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falls down. It nearly killed McGuire. It hit his 10® 
foot. That gear is what connects the shaft with 
another gear wheel—fits into it. It is not what is 
called a bevelled gear—no, that is straight. Yes, I 
can tell. It was straight, you know, square gear; 

I don’t know if they bevelled it or so. How large 
a piece of the gear did I see? Well, it was about 
so many pieces; I couldn’t tell you; everything 
smashed, of course. I do not know how many 
strands there were to that elevator cable. 

Q. Do you know that elevator cables are made up 
of strands of wires? A. What do you mean? 

Q. You don’t know what I mean by the word 
strands? I mean that yon take, say, five wires 
and twirl them round one another ; that would 
make one strand. Then take five again and twirl 
them around, and that would make another strand. 

Then you twirl the two together and that would 
make a cable? A. I understand, but I didn’t 
notice. 

I did not notice how many strands there were in 
the cable. More than one strand was broken in the 
southwest corner. There was the whole cable 
broke. I said that Swenson’s shin bone was black 
and blue at the time that I got down there; that is 
what I said. Somebody did not tell me; no, I saw m 
it by my eyes. I mean to say that the shin bone 
was all black, as soon as I saw it down below. 

Yes, it commenced to swell. His foot altogether 
was smashed. I don’t mean to say that the shin 
bone was all black from the knee down to the 
ankle. Some places it was. No, not a little bit; 
it was all commenced to swell. It all was de¬ 
stroyed. It commenced to black and swell every¬ 
thing so. I cannot tell exactly, but there was 
black anyway. A horse-car was being' hoisted 
there. That is the only kind that were hoisted at 
that time. 
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112 Re-direct examination—To Mr. Benjamin: 

On the floor at the time when this thing hap¬ 
pened with me was a Mr. Kelly and Mr. McGuire, 
and those three men what came down; that is all. 
I saw the elevator abont two days after the fall. 
I couldn’t tell you how many days the elevator, or 
the wreck of it, remained in the place where it 
fell. I think about a couple of days anyway. I 
remember the occasion when it was taken from the 
hole. Yes, sir; when I saw it a man was working 
on it. It remained until the men took it out. 
They had a whole lot of helpers there and one car- 
-Q 3 penter was on it. Nothing was done to it until it 
was taken out. It was hoisted up someway; I 
don’t know where. 

Between the time it fell and the time that the 
man came and took it out. 

I merely saw them take the broken car out and 
castings, and let the elevator stay there. I was 
there every day afterwards. I passed by this place 
every day—three or four times a day. Every time 
I seen it there. I said that the entire cable was 
broken. 

John A. Lawson, a witness called by the plain- 
tiff, being duly sworn, testified as follows: 

Direct examination—To Mr. Benjamin : 

I live at 2090 Madison Avenue. My occupation 
is carpenter. I am employed by Goorge Cahill. 
In the month of November, 1898, I was employed 
by the Metropolitan Railway Company at 90th 
Street, and from there I retnrned to—in November 
5th I was down on 23d Street, and in the employ 
of the Metropolitan Street Railroad. I had been 
previously working at the car station at Second 
Avenue and 92d Street. I am familiar with those 
premises. 
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Q. Describe the freight elevator or car elevator 1 S 
there in November, 1898 , before the accident? A. 

I cannot say exactly the day. After I came up 
there and saw the elevator broken. Before any 
accident I never took no notice of the elevator 
before that. The size of it was, well, I think it 
was about 30 feet—long enough for a horse-car, 
perhaps. I ain’t sure. I saw the elevator after 
November 6 th, 1898. How many days after I can¬ 
not exactly say. That is, a week or so. Then the 
elevator was laying on the ground floor. 

Q. Describe what condition you found it in? 

Mr. Smyth: Objected to as immaterial. ^ . 

Objection overruled. Exception. 

A. It was broke. The beam under the platform 
next to the wheel was broke. There was a span on 
the side that was bolted into that bottom beam. 

How did I come to go to the elevator? I came up 
there. 1 was layed off at 23d Street, and I came 
up there, and Superintendent Turner put me 
to work to fix the elevator. I had the job to get 
the elevator out for the company. Yes, sir; I 
had the job. 

Q. Describe the rest of the facts that you noticed 
about the elevator? A. I had to put sack slippers 
underneath. The cable was broke next, close by 117 
the platform. It was broke right off like that (in¬ 
dicating). It was snapped right off. 

Q. Did you examine it to see its condition? A. 

I looked after, and I saw it was rusty. 

Mr. Smyth: That I move to strike out, on 
the ground that the condition that he saw at 
this time is no evidence of its condition before 
the accident. 

Motion denied. Exception. 

Q. What else? Any solder in it? 

Objected to by Mr. Smyth. 

A. There was solder. 
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US Then the platform was given out, so we had to 
put some seven or eight boards. The cable I found 
broke right off. I saw that it was rusty. I saw 
that it was soldered. That is all I can say. 

Q. You saw it rusty, and you saw solder in the 
cable? A. Yes, sir; on the end. 

Q. Right where it broke, was it? A. Yes, sir. 

Mr. Smyth: I object to that as leading, and 
move to strike out the last answer preceding, 
as incompetent and immaterial and too far re¬ 
moved from the accident. The conditions 
may have been changed, 
ug Motion denied. Exception. 

At the time the car was all splinters. We had 
to jack up the elevator and set it on timbers, and 
after that we had to take the old beam out and put 
a new beam in, and new slippers under, and then 
we had to bore holes and top the braces into 
the bottom beam and screw it together. When 
we got through our work, the elevator was on the 
ground floor. I did not see it in operation again. 
I stayed with the company. I think it was about 
two months afterwards. I saw the plaintiff, Swen¬ 
son. I know him personally for about seven 
years, I think. He was living at 2213 Fifth 
120 Avenue when the accident happened. He had a 
room from me. Yes, sir, side room. He was 
living with me for two years. I saw him 
during that time frequently. I know about his 
health. His condition of health during that 
time was good. I never seen him sick. So soon 
as he had work he was working. He was well and 
very strong. He was a strong man. He could 
take a car-wheel and raise it. I seen him do that. 
After the accident he lived with me. I was not 
there at the night of the accident when he was 
brought from the hospital. I saw him after one 
o’clock in the night. That same night I saw him. 
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When I saw him he was sitting in the dining-room 121 
in my house at the table. At the time there were 
a lot of people in there, but I don’t know exactly, 
for I was excited myself. He was looking more 
dead than alive, and he had a bandage on his head 
and a splice on the legs here—splint, I mean, about 
that length (indicating). I saw him the next day. 

He was in bed a good while; I don’t remember 
how long he was in bed, but he was in bed a good 
while. I cannot say exactly how long he was in 
bed, for I never put it in memory. About how 
long, I cannot exactly say. He was up out of bed 
a little about a month after, walking around in the 
house, I think. I did not know of the doctor’s 
coming there to see him. I was away at work at 
the time. I don’t know nothing about it. He 
went to work again in the Spring; I think some 
time in the Spring; I ain’t sure which day. I 
wouldn’t say that. After the accident he was 
coughing, and he was throwing up blood, and he 
complained about his side, most all the time com¬ 
plained that he had a pain in his side; spitting up 
blood all the time; I cannot say how often. When 
I saw him coughing and spitting up there came 
blood with it. I noticed it right after the acci¬ 
dent, you know. I had to carry him from the 123 
table into the bed that night, and I was not sleep¬ 
ing the whole night, because he was screaming and 
hollering since I got him in the bed; though I 
couldn’t sleep nothing that night. The whole 
house was upset. I saw him sometimes. He does 
not look as well as he did before the accident. 

Cross-examination—To Mr. Smyth : 

I am a carpenter. I am a mechanic. I am not 
a machinist. I have never worked at elevator ma¬ 
chinery. I have built elevators. I didn’t put up 
any machinery. I have never had anything to do 
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124 with cables. I never fixed them. I know how ele¬ 
vator cables are made. They are twisted, just like 
a rope, wire for wire twisted; it is twisted just 
like a rope. I have seen an elevator cable being 
made. In Paterson I saw it, Paterson, N. J. This 
was twisted, too, the same way as I had seen others 
made. The size of the cables, I think, was 
I don’t know anything about the carrying eapacity 
of a ■$" cable rope. No, I don’t know that. 

Q. Where you noticed that the cable was parted 
did you notice how near the platform of the car it 
was? A. Well, there is pretty nearly 18 inches, I 
^25 think, for the grip; 18 inches above, I think there 
is. There is a clamp there for the cable to go 
through. I am not sure how far distant; I didn’t 
measure it. The cable was not in the clamp; no, 
sir; it was hanging outside. The cable was out¬ 
side of the clamp; yes, sir; it was hanging on the 
wheel. I did not see any piece of cable in the 
clamp. No, sir; I don’t see nothing of it. I know 
it was broke down at the bottom. 

Q. You say that you didn’t see any cable in the 
clamp? A. Because that went out. 

Q. I say, you didn’t see any cable in the clamp? 
A. I don’t see that. 

126 Q. The clamp was on the platform of the car, 
down at the bottom of the shaft? A. In the corner. 
I have no opposition to any one. I am not very 
friendly to the plaintiff. I ain’t friendly to nobody 
no more than what right is. I think I am just as 
friendly to the defendant as I am to the plaintiff. 
The plaintiff had been boarding with me right 
along. It makes no difference. That is the fact, 
he has been boarding with me right along. We 
do not belong to the same lodge. I don’t belong 
to any organization that he does. Not now, or 
never did. I guess he belongs to the Foresters 
how. I don’t know that. He is not living with 
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me still. He stopped living with me a year ago. 127 
I heard he had spoken about bringing this suit 
long ago; he told me about it while he was living 
with me. He and I have not talked this matter 
over a great deal together. No, sir; I have nothing 
to do with it. I ain’t in favor at all of it. 1 have 
not talked over this case with Swenson. He asked 
me if he should do it, and I said, “ Do what you 
please.” He asked me whether he should bring 
suit against the company. I said, “ Do as you 
please ” ; that is all, and then he went and brought 
this suit. Since that time he and I have not talked 
about the case and about the accident; not at all. 12g 

Recess taken until two o’clock. 


After Recess. 

Charles Creamer, a witness called on behalf of 
the plaintiff, being duly sworn and examined, tes¬ 
tified as follows: 

Direct examination—To Mr. Benjamin: 

I live at 167 Main Street, Long Island. My jgg 
occupation is watchman at present. I am not em¬ 
ployed every day. I am employed now at the Corn 
Exchange Bank. I go to work at one o’clock in 
the afternoon Saturday, and I work to Sunday 
night at six o’clock; Saturday afternoons and Sun¬ 
days. That is all the employment I have at the 
present time. I was employed in November, 1898, 
with the Metropolitan Street Railway Company at 
its car barn at 96th Street and Second Avenue. 

My occupation there was helper on the third floor. 

I knew Mr. Swenson, the plaintiff; he was working 
with me there at the time. I remember the occur¬ 
rence of November 5th, 1898. I went down the 
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130 stairs with Swenson. Who called us down? Well, 
I couldn’t swear to that. It was either Mr. Kelly 
or Mr. McGuire. Of course, I could not swear 
which one it was; one or the other of them. 

Mr. Smyth : I move to strike that out. He 
can’t say which one it was. Somebody called 
him down, and that is all. 

The Court: Someone called him down. 

When somebody called us down we came down 
and went on the elevator. I came down with Mr. 
Swenson and Mr. Smith, I believe is his name. 
When we got down there on the second floor, to 
my knowledge, the only ones I seen was these 
three people, Mr. Swenson, Mr. Smith and myself, 
and Mr. Kelly and Mr. McGuire. That is all I 
seen. I believe Mr. McGuire was there on the 
floor, right alongside of the elevator. When we 
came down he was not doing nothing, to my 
knowledge; he was standing there just. Kelly was 
at the lever, the thing you pull up and down for 
the elevator to go up and down. When we three 
men got down we went to the back part of the car. 
Mr. McGuire ordered us back there, I believe. I 
had been at the same work before, and Swenson 
too. The elevator was loaded with the car at 
132 the time; it was a horse-car, closed. The elevator 
was still at the floor, stopping at the floor. 
I went right to the back of the car, and then we 
started to shove the car off; me, Mr. Swenson and 
Mr. Smith. To my knowledge, I think I stood in 
between the two of them, in the back part of the 
car. Swenson was on the right side, and Smith on 
the left side. When we got back of the car we 
started to shove the car off. We shoved the car, 
well, I should judge about three or four feet; 
actually, above five feet at the most. I did not 
see it afterwards. The elevator went down; it 
turned. The car went down through the hole to 
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the bottom. I went to the bottom, too. I did *33 
not find myself at all. I was picked up uncon¬ 
scious. I do not remember anything about after 
the occurrence until I was fetched in one of 
•the cars back of the shed. Yes, sir; I was hurt 
permanently. I did not see the elevator after the 
accident happened. I went back there to work, 
yes, sir, about a month afterwards. I worked 
there from 1896 until the time of the accident. 

The Court: No, after the accident, he says. 

Oh, I never worked there after the accident at 
all. I never went to work again. 

The Court: Anything that you can tell us 
that you noticed ? 

No, sir; I didn’t notice anything before the 
elevator fell. There was no one else on the floor 
except those people I have mentioned; not to my 
knowledge there wasn’t. I don’t recollect any¬ 
body else being on the floor. 

(No cross-examination.) 

Slyvin Mistkowesci, called as a witness on 
behalf of the plaintiff, being duly sworn and ex¬ 
amined, testified as follows: 

135 

Direct examination—To Mr. Benjamin: 

I live at 540 Tenth Avenue. My occupa¬ 
tion is carpenter. I do not work for the Metro¬ 
politan Street Railway Company now; I did in 
1898, November, 1898, at Second Avenue at the 
car barn. I worked on the first floor. I was not 
there at the time of any accident on November 
5th, 1898. I remember the elevator in that build¬ 
ing. The elevator, car elevator, to send down cars 
and np; to raise the cars, it was used for. I did 
not know Swenson. No, sir; I did not know him. 

I see him on his work, but I do not speak to him 
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at all. Before November 6th, 1898, at the car 
barn of the company. I am working about two 
months there. About two months or so, yes, sir. 
I am not taking note of the exact time. I know 
Mr. McGuire, the superintendent. I know Mr. 
Millan, the master mechanic. He is the master 
mechanic of the road. Yes, sir, he gave me the 
job. Mr. McGuire was my boss. 

Q. Did you some time before November 6th, 
1898, hear anything said between Mr. McGuire and 
Mr Millan about this elevator? 

Mr. Smyth : Objected to as immaterial and 
not binding on the company. It has not been 
shown that Mr. Millan or this other man had 
any right to bind the company by any conver¬ 
sation that they might have held between 
themselves. The question is open to the ob¬ 
jection also that it is entirely too indefinite, 
as to when any conversation took place. 

The Court: I suppose the claim is here that 
these persons stood in the shoes of the mas¬ 
ters, so to speak, in regard to this machinery 
and appliances. 

Mr. Benjamin: Yes. 

Objection sustained as too indefinite. 

138 Mr. Smyth: I move now to strike out the 

answer of the witness that Mr. Millan was the 
master mechanic of the road, on the ground 
that it is stating a conclusion, and therefore 
is incompetent. How can he know who is 
the master mechanic of the road? All he can 
tell is what he saw Mr. Millan doing. 

To the Court: 

I am employed there about three months. At 
that time about three months. I was employed 
there about three months. I seen Mr. Millan 
about twenty or thirty times; during that time \ 
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seen him on the floor. First floor, where I am 139 
working. He go past and look around and look¬ 
ing all over. I don’t know what he did. 

To Mr. Benjamin: 

He hired me, he did. Mr. Millan put me at 
work. 

To the Court: 

I am a carpenter; yes, sir. I fix the cars, car¬ 
penter work. 

Motion denied. Exception. 

Mr. Smyth: It is not denied on the ground 
that it is not made in time? 140 

The Court: No. 

To Mr. Benjamin: 

Q. When did you hear a conversation, if at all, 
between Mr. Millan and Mr. McGuire, about the 
elevators? 

Same objection. 

Objection overruled. Exception. 

To the Court: 

I heard this conversation. It is about half-past 
eleven, and the master mechanic, together with 
Mr. McGuire- 1^1 

To Mr. Benjamin: 

Q. What was the day and month; how long be¬ 
fore the accident on November 6th was it, as near 
as you can fix it now? 

Mr. Smyth: If it was before the accident. 

The Witness: Yes, before the accident. 

To the Court: 

It was June. I left the job in July, and in June 
I worked in Second Avenue. 
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142 To Mr. Benjamin: 

In June preceding the accident of 1898. 

The Court: This accident was in Novem¬ 
ber? 

Mr. Benjamin: November 5th, 1898. 

The Court: This is a conversation in June, 
I understand the witness to say. 

It was in June that it took place. Yes, sir. I am 
working in June. 

To the Court: 

It was then I heard the conversation, in June. 

143 To Mr. Benjamin: 

I left in July. I started in May, and June, and 
I left the job in July. I did not say I was work¬ 
ing for the company in November when this acci¬ 
dent happened. I had left the company before 
that. Yes, sir. I left before that accident hap¬ 
pened, and it was before I left that I heard this 
conversation. I left in July, and I think it was in 
June that I heard this. I heard a conversation 
between Mr. Millan and Mr. McGuire about this 
elevator. 


144 Dr. Archibald Ltbold, a witness called on 
behalf of the plaintiff, being duly sworn and ex¬ 
amined, testified as follows: 

Direct examination—To Mr. Benjamin: 

My profession is physician. I have been a 
physician since 1878; practicing in Harlem, in 
this city. I know the plaintiff, Mr. Swenson. In 
November I was the physician of the lodge to 
which he belonged. I remember calling upon the 
plaintiff in November, 1898. 1 saw him at his 

residence. I have memorandum of the visits that 
I made him, so that I can tell when I saw him. 1 
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made my first call on November 8th, 1898. I 145 
found Mr. Swenson in bed, according to my recol¬ 
lection. I found on my first visit his leg bandaged 
and splinted, which had been done somewheres , 
else, I presume at the hospital. 

To Mr. Smyth: 

I mean in splints. Yes, sir; that is my recol¬ 
lection, and I wish to ^y that I have no notes and 
my memory is decidedly defective in regard to the 
details of this case. 

To Mr. Benjamin: 

I remember something that I found about his 
condition; the leg was bruised, contused, and 
there was an injury about the knee-joint. The 
injury about the knee-joint was a severe soreness 
over the joint, which terminated, as I remember, 
in synovitis and inflammation of the membrane of 
the joint. Below the knee I think there was a 
variety of contusions. The leg generally had been 
bruised and injured. I believe there were also 
contusions on the scalp or about the face. He was 
in pain. 

The Court: Your question is, was the 
patient in pain? I do not think the Doctor 
can answer that. 

To the Court : 

Q. Can you, Doctor? A. Hardly. 

I do not remember any statements he made to 
me about pain; any complaints that he made. 

To Mr. Benjamin: 

I saw him first on November 8th. I went the 
last time on January 5th. I made at his house 
six visits; my assistant had made one previously. 

My assistant was Dr. Montcalm. 1 was not at 


Digitized by Tooele 



60 


148 home at the time of the accident, and I saw him 
five times at my office subsequently. I did make 
an examination of him to ascertain the extent of 
. his injuries at the time. His local injuries, to the 
leg, he recovered fairly well from them. 

Q. Did you find any indication of pain in his 
side during your treatment of him? 

Mr. Smyth: Objected to as incompetent. 

Objection overruled. • Exception. 

A. Yes, sir. 

To the Court: 

I can’t say whether at the time of my first visit 
he complained of that pain or not, but if not at the 
first visit, it was not very long afterwards. 

Mr. Smyth: I move to strike out that he 
complained of pain. That is not finding evi¬ 
dences of pain; that is mere hearsay. 

The Court: It is a statement made by the 
patient to the Doctor. 

Motion denied. Exception. 

Q. Did you examine to see whether there was 
any internal injury, and if so, what did you find? 
A. Well, the injury in the side was apparently ob¬ 
scure. I don’t know as I ever reached a positive 
150 diagnosis in regard to what that injury was. I had 
undoubtedly an idea, which I presume at the time 
was a reasonable one, but whether I was right or 
wrong I don’t know, as the patient went from my 
view very soon afterwards, and I never saw him 
since until I saw him in the court-room. I have an 
opinion now as to how he was injured internally. 

To the Court: I have an opinion now, at the 
present time. 

To Mr. Benjamin: 

Q. What opinion did yon form then as to the 
nature of his internal injury? 
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Mr. Smyth: Objected to as incompetent in 151 
form, and apparently from the testimony the 
doctor was not at all sure of his opinion. He 
admits that he did not know it was right, and 
therefore it is entirely speculative and conjec¬ 
tural. 

To the Court: 

I went and saw him. Yes, sir; he was com¬ 
plaining of his side. That was on the second or 
third visit; I think it was, yes, sir. I treated him 
for that. I can’t tell you what treatment I gave 
him; I don’t rememember. 

Mr. Smyth: Those questions your Honor 152 
asked are not objectionable, but the question 
as to what his opinion was at that time is. 

To Mr. Benjamin: 

Q. What, if any injury, did you ascertain he had 
suffered internally, from your examination? 

Mr. Smyth : That is, if you remember. 

A. My opinion- 

Mr. Symth: Objected to on the same ground 
that the opinion of the doctor, who admits it 
is vague, who is is not willing to say that it is 
correct, and whose recollection is vague, and 
who does not even remember the treatment 
that he gave the man—I submit that it is not 
a sufficient basis for him now to state what his 
opinion was then. 

The Court: He ought to give the facts upon 
which the opinion is based. If he will state the 
facts. 

Q. State the facts that you noticed? A. If there 
were any written record in existence at that time 
of mine, in regard to the nature of that case, would 
it be improper for me to see it? 

The Court: You may refresh your recollection 
from it. 
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154 The Witness : I think I wrote a statement at that 
time, in January, 1899. That is the statement that 
I made (paper shown witness). That is in my 
handwriting. I think I could say now what my 
opinion of the injury is. 

The Court: State the facts first. 

To Mr. Smyth : 

I am relying very much on this paper. It does 
refresh my recollection in regard to the diffculty 
he had in moving and getting around. Well, I am 
relying very much upon the supposition that my 

155 °P™ on ’ as ex P resse( l here, at the time was my 
honest opinion. That paper, of itself, does refresh 
my independent recollection in many respects. If 
1 had not this paper I do not think I could tell you 
where the injuries were on this man. I remember 
where the injuries were. 

Mr. Smyth: So far as the paper refreshes 
his recollection, it is competent. 

The Court: It is only allowed so far as it 
may refresh his memory. 

To Mr. Benjamin : 

Referring to that statement and stating what 
150 facts I found on which I based my opinion, I found 
great soreness around the lower part of the liver; 
difficulty in moving; difficulty in coughing or 
sneezing, or anything of that kind, producing pain. 
That is about all. 

Q. And on those facts what opinion did you form 
as to the injury he had sustained? 

Mr. Smyth: Objected to as improper in 
form, not sufficiently definite. 

Objection overruled. Exception. 

A. I formed the opinion that there had been some 
rupture or tearing of the suspensory ligament of 
the liver. 
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Q. Assuming, doctor, that Swenson was stand- 157 
ing upon an elevator, which was some eighteen or 
more feet above the pavement, that.the cable 
broke, and that the elevator fell and Swenson was 
thrown violently to the ground below, would the 
injury which you found be the natural result of 
such an accident. A. It might be. 

Mr. Smyth: We object to that on the ground 
that the question does not contain all the facts 
in the case and states facts which are not in 
the case, particularly that the cable broke and 
then the elevator fell, or that he was thrown 
violently to the ground, and furthermore it is 16 g 
speculative, because it does not show what part 
of him was injured to account for any trouble 
in his side. It surely is not contended here 
that every time a man falls eighteen feet from 
an elevator that he sustains an injury to his 
liver. 

The Court: Do you wish to add anything to 
the question? 

Mr. Smyth : I think the question is incom¬ 
petent in form. 

The Court: Better ask him if he can answer 
that question with reasonable certainty. 

Q. Can you tell, with reasonable certainty, that 159 
such an injury would follow from such a fall? 

Same objection. 

The Court: Answer yes or no. 

Exception. 

Q. Would it follow from such a blow? A. It 
might, and might not. 

By the Court: 

Q. Can you answer the question yes or no, as to 
whether it would result with reasonable certainty; 
if you are able, upon the state of facts mentioned 
by the counsel in the hypothetical question, assum- 


Digitized by ^.ooQie 



54 


160 jug a u 0 f those facts, are yon able to give an an¬ 
swer one way or the other on that subjeot? A. 
I might say that even external force- 

Q. If you cannot answer it with reasonable cer¬ 
tainty— A. (Interposing) Of course the injury 
in the case of Mr. Swenson undoubtedly had oc¬ 
curred, and of course I don’t know what the nature 
of his damage was. 

Q. There are no other facts in your mind for the 
purpose of these questions. Wipe everything out 
of your mind excepting the facts suggested by the 
question of the counsel. Then can you answer it? 
•^01 Same objection. 

A. Such an injury might occur with reasonable 
certainty. 

Mr. Smyth : I move to strike it out as too 
indefinite, too remote and speculative. 

The Court: The doctor has not answered 
the question the counsel put to him before. 

Exception. 

Q. (Repeated) Assuming, doctor, that Swenson 
was standing upon the elevator, which was some 
eighteen or more feet above the pavement, that the 
cable broke and that the elevator fell, and Swenson 
was thrown violently to the ground below, would 
162 the injury which you found be the natural result 
of such an accident? 

Same objection. 

The Court: The question is objectionable in 
form. You simply ask for his naked opinion 
in relation to it. He must be able to answer 
it with reasonable certainty. Better strike 
out all that took place since that question. 

Q. Assuming the facts as stated in the question 
before, can you state with reasonable certainty 
whether the injury which you found upon Swenson 
would be the natural result of such an accident? 

Mr. Smyth; Objected to on the ground that 
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it is incompetent, speculative, not sufficiently 
founded upon the facts in the case, and 
founded upon facts not in the case. 

Objection overruled. Exception. 

A. Yes, sir; that might have been- 

Mr. Smyth: Objected to. 

The Court: No, not might. 

Q. Is such an injury as you found the natural 
result of a blow or a shock, a violent blow or a 
shock? 

Mr. Smyth: Objected to. The proper 
foundation has not been laid; it is incompe¬ 
tent, improper in form and speculative. 

Objection overruled. Exception. ^ 

A. Yes, sir. 

I was the physician to the lodge in question at 
the time that Swenson was admitted to the lodge. 

I must have examined him then. 

To the Court : 

I don’t remember when he was admitted. 

To Mr. Benjamin: 

I have no record of his condition at the time I 
admitted him and examined him for admission to 
the lodge. That is in the lodge itself; it is in the 
records of the lodge. 165 

Cross-examination—To Mr. Smyth : 

I don’t really mean to say that the natural re¬ 
sult of falling 18 feet is to cause an injury on the 
right side under the ribs. When I testified in an¬ 
swer to the counsel’s question k as to whether the 
natural result of this fall would be this injury, I 
meant to say—I did not really mean to say that; 
no, not exactly. 

Re-direct examination: 

The Court: It is on the record. We have 
his answer on the record. 
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166 To Mr. Benjamin: 

Q. What did you mean, doctor, by stating that 
j'ou did not mean to state that exactly; will you 
explain what you meant by your testimony? 

Mr. Smyth: Objected to as incompetent, 
immaterial and irrelevant. 

Objection overruled. Exception. 

A. I meant to say what I said, that that result 
would be—might be the natural result. 

Mr. Smyth : Now, if your Honor please, I 
move to strike out the testimony of the wit¬ 
ness on the chief that this injury which he 
107 found would be the natural result or even 
might be, because that is speculative. 

Mr. Benjamin: He said before, on the 
direct, with reasonable certainty. I want to 
know if he meant to say that. 

Q. Did you mean to say that? A. Yes, sir; 
that is what I say now. 

To the Court: 

Q. I understood the doctor’s testimony to be that, 
assuming those facts assumed in the question, that 
he could say with reasonable certainty that the 
condition that existed at that time was the result 
of the facts assumed in the question? 

D Mr. Smyth: Now he says that it might be. 

Q. Do you say any different from that now, doc¬ 
tor? A. I think the damage would be apt to 
occur- 

Mr. Smyth: That I move to strike out on 
the same grounds. There is before your Honor 
the original motion. 

Q. Answer my question, yes or no? A. I an¬ 
swer that question, no. 

The Court: Then I will deny the motion to 
strike out, and allow the whole matter as modi¬ 
fied by the cross-examination to stand. 

Defendant excepts. 
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Re-cross-examination—To Mr. Smyth: 169 

I am not altogether relying upon this evidence 
that there was any trouble in the side from things 
which Mr. Swenson told me—not altogether; I rely 
somewhat on that, naturally. There were no marks 
on his body that I remember. There were some 
marks on his leg—black and blue marks on his 
legs. When persons have liver complaint they have 
pain and tenderness there. Well, liver complaint 
is a very indefinite term. It would be apt to be the 
inflammatory condition of the liver that would pro¬ 
duce the pains. I relied on what the man told me, 
that he had some pain in the right side under the 
ribs; that is right, yes, sir; of course, somewhat. 

I manipulated around there and I thought that I 
found some evidence of tenderness; that is so, yes, 
sir. The liver itself, so far as I could see, was in 
its normal position and condition; so far as I could 
find out myself, irrespective of what he said, the 
liver was in its normal condition. Yes, sir, it was 
in its normal position. I do not think it could be 
any ordinary liver trouble. It might have been 
inflammatory liver trouble; it would necessarily be 
inflammatory and that comes from things other 
than falls. I know of an instance now where a fall 
has injured the liver, or the ligaments around the 1^1 
liver, outside of what I claim this one to be. Usu¬ 
ally no marked displacement occurs. No, I do not 
think that usually there has been some displace¬ 
ment. I don’t think so. Liver troubles are of 
various kinds and they come from various causes. 

They come from disordered digestion and other 
natural causes. It might have been gall stones, 
although I do not think it was. Leaving gall 
stones out, it was no ordinary trouble with the 
liver. I do not think that this man may have been 
suffering from natural causes there entirely. It is 
possible. I know I examined him once previously 
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172 to the accident. I don’t remember any thing about 
the result of that examination. Digestive disorders 
arise from a variety of causes. 

To Mr. Benjamin: 

Q. Assuming that the patient had been in good 
health before an injury, such as has been described, 
received from the fall of an elevator from which he 
was thrown violently to the ground for eighteen 
feet; that previously to that there had been no 
trouble with his liver, would you attribute the con¬ 
dition in which you found him to the fall? 

173 Smyth: Objected to as incompetent; 
not sufficiently stating the facts as testified to, 
and stating facts not in the case; that no suffi¬ 
cient foundation has been laid. 

Objection overruled. Exception. 

A. Yes, sir, I should say it was traumatic and in¬ 
flammatory. 

Dr. Samuel E. Gibbs, a witness called on be¬ 
half of the plaintiff, being duly sworn, testified as 
follows: 

Direct examination—To Mr. Benjamin : 

174 1 am a physician by profession, practicing a little 
over twenty years. I have been practicing in New 
York City seventeen years. I have been engaged 
in the general practice of medicines. I have been 
medical examiner for the Chosen Friends and 
Legion of Justice, and a few of those Mutual 
Benefit Societies. That is all. Not for a good 
many years now. I know Mr. Swenson, the plain¬ 
tiff. I first met him on the 23d day of April, 1897. 
The patient called at my office to consult me for an 
ordinary cold; yes, sir, cold. He was there once 
only. I examined him then. With the exception 
of the cold, he was in a sound condition, a good 
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healthy man. I did not notice any trouble with 176 
his liver at that time at all. He was in usual good 
health with the exception of the cold. No indica¬ 
tion of jaundice about him at that time whatever. 

That was the only time I ever treated him. I ex¬ 
amined him on the 23d, I think it was, of January. 

To the Court: 

Of this year. 

To Mr. Benjamin: 

I examined him in my office. Dr. Law was 
present. I examined him carefully from head to 
foot; examined his lungs, heart, pulse, respiration 
and abdomen; examined him as to the condition 
of his liver. That would come under the general 
examination of a patient in my office. I found 
considerable tenderness under the border of the 
liver, considerable tenderness on pressure. It 
seemed to be very sore, and a slight jaundice. 
Slight jaundice; not easily detectible by gas light. 

It is hard to say what was the exact nature of the 
trouble with his liver. You would have to elimi¬ 
nate all other affections of the liver and base your 
conclusions on what you found. You see, you can¬ 
not examine a man’s liver internally; you have to 
look at it from the outside; you judge from the 
symptoms. The objective symptoms, I should 
come to the conclusion that it was a case- 

To Mr. Smyth: 

I saw or observed at the time of my examina¬ 
tion, well, no objective symptoms, not what we 
call objective symptoms. Objective symptoms 
would be the only- 

To Mr. Benjamin: 

The objective symptoms are the symptoms 
that I would observe. The subjective symptoms 
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1*78 would be those which he felt. The subjective 
symptoms then which I found were the pain over 
the border of the liver, on the right side. 

Q. Assuming that Swenson was standing upon 
a freight elevator containing a horse-car, and that 
the cable of the elevator broke, letting the car 
down through the shaft to the pavement 18 feet or 
more below; that Swenson at the dropping 
of the elevator fell to the pavement and 
was found partially under the car; that he com¬ 
plained of pain in his side thereafter, and that he 
has continued to have that pain with more or less 
severity ever since; that prior to this fall he had 
no trouble, no pain in his side; would you 
attribute this condition of tenderness to the fall of 
the elevator, to the accident as I have described it, 
with reasonable certainty ; can you say with reason- 
ble certainty whether the condition which you found 
him to be in is to be attributed to the fall and the 
accident as I have described it?- 

Mr. Smyth: Objected to as incompetent; 
does not sufficiently state the facts in the case, 
and states facts which are not in the case, and 
that it is speculative and too remote. 

180 Objection overruled. Exception. 

A. Yes, sir; I should, if the man had been in 
good health previously. 

Q. Assuming the facts as I have stated concern¬ 
ing the accident and the fall, can you state in your 
opinion whether the patient would be likely to 
recover from that injury with reasonable certainty? 

Mr. Smyth: Objected to as improper in 
form. It is speculative. 

The Court: Do you object to it because all 
the facts are not embraced in the second ques¬ 
tion ; that he does not repeat all the facts in 
the second question? 

Mr. Smyth: No, but I do not want to ad- 
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mit that the first hypothetical question is right. 

It is too speculative and incompetent and ob¬ 
jectionable, not founded upon the facts. 

Objection overruled. Exception. 

Q. Can you say, with reasonable certainty, as to 
the likelihood of recovery from that injury? 

Same objection, &c. 

A. If the tenderness has existed from the time of 
the injury to the present time, I should think the 
chances for recovery were very slight; that is, that 
it would probably go on. He was not in very good 
condition, I should say, at the time of the last 
examination. He was not particularly in an anse- 182 
mic condition. When he came to my office this 
time in January I did not know him, he looked so 
different from what he was the other time. 

Q. Different in what respect? A. He was a 
good deal thinner than he was then. 

Cross-examination—To Mr. Smyth: 

I do no not think he looks anaemic as he sits 
there I think he looks well nourished—very well 
nourished; yes, sir. When I say there was a great 
change from when I saw him in January, I mean 
by that there had been an entire change since the 
examination last month to to-day, the day of the ’ f- ' 
trial. He looks all right now, considering the 
stature and size of the man. Yes, sir; but he is 
not as stout as he was when I first saw him in 1897, 

I mean. I mean in 1897 he was much stouter 
than he is now. How many pounds stouter I 
couldn’t say exactly; about 10 or 12 pounds. I 
think he could bear 10 pounds easily. Anaemic 
means deficiency of blood; a person who is anae¬ 
mic looks pale, usually. This gentlemen does not 
look pale. He does not, but it is pretty warm in 
here. I haven’t seen him during the whole trial. I 
only came in here a short time ago. It is not the 
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184 fact that a man who is ansemic has cheeks sunken 
and looks wasted away; some very stout persons 
are ansemic. He looks very well nourished now. 
When I say fairly well nourished, I mean that the 
organs of the body are performing their func¬ 
tions in the ordinary manner, excepting the jaun¬ 
dice. There was jaundice there the night he came 
to see me. No, sir; you cannot see it as well by 
gaslight as in the daytime. It is not a good time 
to see it now. Not very much; no, sir. The most 
propitious circumstances under which we can dis¬ 
cover it is daylight, like in this room ; yes, sir, but 
Igg it can be brighter than this. From where the 
jurors sit there they can see whether this man has 
jaundice, I should think. When a person has 
jaundice the whites of the eyes are discolored, or 
yellow, and the color of the face is exceedingly 
yellow; that is a distinctive feature of jaundice, in 
some cases. It is so in every case of any moment; 
yes, sir; in a severe case. In this case there is no 
such evidence apparent to us. There is not now 
to-day. Some days it is worse than others. I 
think in all cases of jaundices there are days when 
it is much less severe than others. I say that 
186 sometimes it is worse than others. On gloomy 
days it is not more present. Jaundice indicates a 
disorder of the liver. I have known of a case of 
jaundice to come from something else than injury. 
I have known of jaundice to come from injury be¬ 
fore. A severe bruise over the liver would be 
likely to produce it. If nothing else happened to 
the liver than a simple bruise, that condition might 
pass away very quickly or within a short time, or 
might not. It would depend upon the degree of 
inflammation that set up. Where a condition of 
jaundice is persistent and lasts through a couple 
of years, and I say it is going to last beyond that, 
I wouldn’t expect any displacement of the liver. I 
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shonld expect some abnormal shape to the liver. *87 
I shonld expect it to grow smaller and harder. 

That is what is called cirrhosis of the liver. 
Cirrhosis of the liver is a complaint that people 
suffer from who never have falls. There are vari¬ 
ous causes for it. I wouldn’t say positively that 
he has cirrhosis of the liver. In assuming that 
his liver is injured and that he is going to remain 
injured I have in ipind that this probably was 
slight cirrhosis of the liver. I have sometimes 
seen men have cirrhosis of the liver under other 
circumstances and coming from natural disorders; 
not always that, sometimes. Very often from in- ^gg 
juries. I have known it to come from injuries. 

Oh, yes; I have. Under such circumstances I 
would not expect the gradual contraction of the 
liver. I do not think that a ligament of the liver 
would be liable to be displaced without very seri¬ 
ous symptoms indeed following, so that in this 
case I do not think there has been any rupture of 
the ligament surrounding or in any way touching 
the liver; and all I think is that this liver was 
bruised sufficiently to set up a slight inflammation, 
which has caused contraction. That would have 
to be from a direct blow, in my opinion, over the 
region of the liver; either a blow or violent twist- 189 
ing of the body so as to cause compression of the 
liver. If there had been a violent twisting of the 
body so as cause any trouble of that kind I should 
not expect the liver to be twisted out of shape or 
displaced altogether; I wouldn’t expect that; no, 
sir; there is no room for it. I remember his gen¬ 
eral condition in April, 1897. I have a record of 
his general condition in April, 1897. I have no 
special record of the condition of the liver, so that 
he might have been suffering from the preliminary 
symptoms of cirrhosis of the liver at that time and 
they would have escaped my observation, because 
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my attention was not directed to them; that is 
true. There was no evidence of any peritonitis 
ever having existed in this case when I examined 
him in January last. If a man received a blow over 
the region of the liver sufficiently serious to have 
bruised it and made it smaller, that blow would 
have caused inflammation of the capsule of the 
liver; that means the membrane in which it is 
held. If there had been an inflammation of the 
sack in which the liver is held, that would not 
have spread through the peritoneum, necessarily, it 
wouldn’t ordinarily. In this case, where there is 
191 an absence of peritonitis, which is an inflammation 
of the lining of the abdomen, and an absence of 
a displacement of the liver and absence of any 
bruise over the region of the liver, that would not 
make me suspicious as to whether the blow was 
really the cause of this cirrhosis of the liver, and 
would not tend to make me believe that this boy 
is suffering from a natural complaint. That would 
not have any influence on my judgment; not if 
there was tenderness over the lower border of the 
liver. I mean to say that the absence of any mark, 
of any bruise, the absence of any peritonitis, the 
absence of any displacement of the liver or any 
change in the size at the time, all those things 
being absent, their absence does not tend to make 
me suspicious whether his trouble is not natural, 
and not the result of injury. No, there wouldn’t 
be any bruise at the time I saw him. I am afraid I 
am too thick-headed to understand that question. 

Q. I want you to get this fact in your mind be¬ 
fore you, and that is that at no time was there any 
mark ever seen on this man’s body over the region 
of the liver- 

The Court: There is no evidence of any 
mark. 
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Mr. Smyth: I assume the counsel would 
have brought it out if there had been a mark. 

The Court: The doctor did not say there 
was any mark there. 

The Witness: There was no mark there when I 
saw him. 

Q. No, nor at any other time. Now, I am ask¬ 
ing you to remember this, no mark over the place 
where the liver is supposed to have been bruised; 
no displacement of the liver; no peritonitis at any 
time—does not the absence of those things convey 
to your mind a ground for suspicion that this boy’s 
complaint is not the result of injury? A. Here 104 
there is'the history of an injury. From the absence 
of these things I should at first conclude that 
there would be some natural trouble here which is 
causing the boy’s tenderness of the liver, instead 
of the injury, but I should naturally ask the 
patient if he ever had any injury to the liver. 
Tenderness in the region of the liver does not 
mean necessarily that it has been injured; 
tenderness over the region of the liver can come 
from indigestion, and a variety of causes. I was 
subpoenaed into this case. I happened to make the 
examination last month because Dr. Law brought 
him to my office and asked me to examine him. I 
think there must have been an inflammation of the 195 
membrane, in this case, surrounding the liver. I 
really mean to tell this jury that inflammation of a 
membrane surrounding the liver, which resulted in 
acute pain, and was caused by a blow, lias continued 
up to this time. I would expect acute pain to con¬ 
tinue from November 5th, 1898, to date. If that is 
so, the man wouldn’t either have died or got well long 
before from that injury; no sir, not as I understand 
it. He has, as I understand it, attacks of jaundice 
occasionally, which shows there is some impairment 
of that liver. People get attacks of jaundice occa- 
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196 sionally and they do not have accidents. Jaundice 
conies from a variety of causes besides injury— 
sometimes, obstruction of the gall ducts. 

Re-direct examination—To Mr. Benjamin: 

This jaundice is not always as visible at one time 
as another. It may show at one time considerably 
more than at another. The usual fortn of the jaun¬ 
dice condition is from an obstruction of the biliary 
duct, and the bile is not poured out into the intes¬ 
tines, but it is subsequently absorbed into the blood 
and carried through the system, and, of course, it 

197 shows itself in the skin and all through the tissues, 
and this obstruction may follow in different forms; 
yes, sir. According as the obstruction is partial, 
and sometimes it is more complete than at others. 
The medical term for the disease which I found 
him to be suffering from—the disease of the liver 
—I should call it cirrhosis of the liver. Perihepa¬ 
titis is inflammation of the lining capsule of the 
liver. I should say there had been perihepatitis at 
some time. The cause of perihepatitis is a blow— 
bruise—most frequently; that disease is not very 
easily curable. Jaundice that came from indiges¬ 
tion would not continue for a long time without 
interruption. I never saw a case of jaundice that 

198 continued without interruption. 

Mr. Smyth: Have you any further witnesses 
on the question of liability? 

Mr. Benjamin: No. 

Mr. Smyth: Counsel says he has no further 
witness on the question of the liability of the 
defendant. 

Mr.Benjamin: I desire to call one more 
doctor. 

Mr. Smyth: With the permission of the 
Court, then, and counsel, I will make my mo¬ 
tion to dismiss now. 
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The Court: On the question of liability you 
rest? 

Mr. Benjamin: On the question of liability 
we rest. 

Mr. Smyth: We move to dismiss on the 
ground that there has been no evidence of 
negligence on the part of the defendant, nor 
evidence of absence of negligence on the part 
of the plain tiff; that it has not been pointed 
out what was the cause of the elevator’s fall, 
nor has it been shown that the defendant had 
any notice of any defect existing in the ele- 

vator. 200 

Motion denied. Exception. 

Adjourned to Tuesday, February 25th, 1902, at 
10.30 A.M. 


February 25th, 1902. 

The Court met pursuant to adjournment. 

Adolph F. Lundberg, a witness called by the 
plaintiff, being duly sworn, testified as follows: 

Direct examination—To Mr. Benjamin: 201 

I live at Palisade Park, New Jersey. My occu¬ 
pation is a painter. I know Mr. Swenson, the 
plaintiff here. I have known him from the Wal¬ 
dorf-Astoria. I have been employed there. I was 
employed there last Summer. I was painting; 
doing painting. I was there from June up to the 
beginning of January of this year; June of 1901 
to the 1st of this year. During that time I saw 
Mr. Swenson. He was at work. He was going 
aronnd touching up wall papers, wherever it was 
soiled around in the room, and such work; mostly 
all touching up. 
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202 Dr. James Law, a witness called by the plain¬ 
tiff, being duly sworn, testified as follows: 

Direct examination—To Mr. Benjamin : 

My profession is physician. I have been in 
practice eleven years in New York City; general 
practice. I am the physician of the Court Man¬ 
hattan of the Foresters. I have been such physician 
since the 1st of January, 1899. I know the plain¬ 
tiff Swenson. I have known him for about four 
years. He was a member of the lodge, the same 
lodge. I have treated him professionally. Yes, I 
am treating him now. I first attended Mr." Swen- 

203 son professionally about January 10th, 1899; he 
came to me first. Dr. Lybold was the physician 
of the Court before my election to the position. I 
saw him on January 10th in my office. 1 have 
kept a record of his calls. He has called about 
140 times; since that time I have seen him quite 
frequently. This month I have seen him a num¬ 
ber of times. I have prescribed for him. Yes, sir, 
he has been taking my medicine, following my di¬ 
rections ever since he first came to me. He is 
under my treatment now. He is taking my medi¬ 
cine constantly. On January 10th, 1899, I made 

2 ^ an examination of him. I made a careful exam¬ 
ination of his condition. 

Q. Now, will you describe to the jury what- you 
found ? 

Mr. Smyth: That we object to on the ground 
that the examination is too remote from the 
day of the accident, and therefore speculative. 

The Court: I understand this was continu¬ 
ous treatment by a substitute doctor. 

Mr. Benjamin : Yes, sir. 

Objection overruled. Exception. 

A. I found pain over the right side. 

Mr. Smyth: I move to strike that out as 
hearsay. 
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A. (Continued) Well, I found tenderness on pal- 205 
pation, and when I made pressure he showed 
signs of pain, wincing. 

As I made pressure over the region of the liver, 
and I have examined that region time and time 
again, and that tenderness seems to increase as 
time goes on, and he is suffering more, from the 
examination. 

To Mr. Benjamin: 

I examined by what we call percussion and by 
palpation. Percussion means tapping over the re¬ 
gion of the liver to find any area of dullness of the 
liver. By palpation I mean by feeling to find if 
there is smoothness or whether there is any rough¬ 
ness to be found, or whether one point causes more 
pain than another point. That is the examination 
that I made. I had him stoop one side, stoop for¬ 
ward, lean in this direction (indicating), and 
watched to find the effects in his facial expression 
as to how the pain affected him. It would also be 
necessary to say that I examined his urine, watched 
the appearance of his conjunctiva for bilious con¬ 
ditions. I find that there is—I say, I have ex¬ 
amined him in this manner repeatedly. In 
January, 1899; yes, that was my examination. 207 
When I used the test I have spoken of 
as percussion at the point indicated, I 

found some increased dullness over the liver 
area. The palpation is the feeling. I put my 
finger under the free border of the ribs below 
where I could reach the liver. It produced pain 
instantly. That is, from appearance. Shrank 
away; winced, we might call it. I prescribed for 
him at that time. I watched the conjunctiva for 
signs of bile-jaundice. Yes, I have observed that, 
and I have also found it in the urinal examina¬ 
tion. I have examined his urine. I have exam- 
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208 ined it more than once. I examined it only a few 
days ago; that was the last time. I examined it 
a few days ago, and I examined it time and time 
again. How many times I don’t remember; about 
half a dozen. This covers a period of over a year. 
I made an examination, I presume, about a half a 
dozen times. When I examined it two days ago, 
well, I found, as I stated, traces of bile; not a 
large amount, but marked. Bile in the urine in¬ 
dicates that there is bile in the blood, eliminated 
from the blood by the kidneys. I have treated him 
continuously since that time and watched his con- 

209 dition from time to time. There has been no 
change in his condition since I first began to treat 
him, excepting that he seems to grow weaker. His 
pulse is not so strong; his pulse the last time— 
twice—that I have examined him—was 100—96 
and 100. I have noticed jaundice about him lately. 
I see a slight trace in the conjunctiva of the eye. 
Well, it has been continuous there for about a 
year; continuous, yes. Well, there is more or 
less; always some present. I think if a physician 
would look to-day he would find it so. He is 
suffering from liver complaint, which has run 
down his condition. Well, there is a condition 

210 of the liver which prevents the free flow of bile 
through the ducts. There is interstitial changes 
going on in the liver contracting the ducts, free 
flow of the bile. This condition of the liver that I 
find I call a chronic perihepatitis of the liver. It 
means an inflammation of the surrounding mem¬ 
brane of the glands, the region of the liver, an in¬ 
flammation extending from the capsule of the liver 
through the lobule; small, fine, fibrous tissue, 
forming around the lobules of the liver and the 
ducts, and as they extend and grow they contract 
those ducts and will not allow of the free flow of 
the bile through the liver. 
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Q. Could you say with reasonable certainty 211 
whether such a condition might be the result of a 
blow? 

Mr. Smyth : I object on the ground that it 
is too remote, speculative and incompetent. 

The Court : I suppose the doctor is 
basing the opinion that he is giving now upon 
the examination and the treatment and sundry 
other things within his knowledge. 

The Witness : Yes, sir. 

Q. Based ou your knowledge. I am not inter¬ 
posing a hypothetical question, but your examina¬ 
tion. I am asking that question based upon your 
own knowledge after your treatment for two years, 212 
and so forth, of the patient? 

The Court: Embrace that in your inquiry. 

Q. From your examination of Mr. Swenson and 
your continuous treatment of him for the past two 
years or more, which you have testified to, can you 
state whether such a condition as you have de¬ 
scribed of his liver would, with reasonable cer¬ 
tainty, be the result of a blow? 

Same objection by Mr. Smyth. 

Objection overruled. Exception. 

A. Yes, such things do occur from injury—trau¬ 
matic injury. 213 

I mean by traumatic a blow, crush, bruise. 

Q. Mr. Swenson was, prior to any accident in 
November, 1898, in good health, never had any 
trouble with his liver, or suffered from any serious 
illness; on October 5th he was standing on a large 
freight elevator ready with others to push a horse- 
car from the elevator to a floor of the building; 
the cable broke on one side of the elevator, letting 
the elevator fall and the car, and the car and the 
elevator fell to the ground 18 feet below, and 
Swenson was found partly under the car, suffer¬ 
ing from contusions and wounds upon his head 
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214 and legs, and that he thereafter when examined by 
the physician complained of pain, not only in his 
head and the other external parts that were in¬ 
jured, but also in his side, and that pain continued 
so that he had slight pain all the time until the 
time, January 10th, when he came to see you; 
now, bearing in mind your own knowledge of the 
facts as testified to since January 10th, and as¬ 
suming the truth of the facts which I have stated, 
could you say with reasonable certainty whether 
such a condition of his liver would be the result 
of such a blow, such an injury as I have de- 

215 scribed? 

Mr. Smyth: I make the same objection, and 
also that facts are stated which have not been 
proven, and that facts are left out that are 
' important. 

The Court: You said the car fell and the 
elevator fell? 

Mr. Benjamin: The platform of this elevator 
and the car both fell down to the bottom of 
the pavement. 

Objection overruled. Exception. 

A. Certainly, he might have sustained such an 
injury; that is quite possible. 

216 Q. In your judgment, would you attribute such 
a condition as you found him to be in to the fall? 

Same objection by Mr. Smyth. 

Objection overruled. Exception. 

A. Certainly, as a physician tracing cause to 
effect. 

Q. Assuming these facts as before stated, and 
your knowledge, and also bearing in mind your 
own knowledge of his condition as it has been 
under your inspection during this time and as you 
have testified to, can you state now whether this 
trouble is likely to be better or worse? 
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Same objection by Mr. Smyth, and also on 
the ground that it is speculative. 

Q. (Continued) Can you tell with reasonable 
certainty whether it would be better or worse? 

Same objection by Mr. Smyth. 

Objection overruled. Exception. 

A. The conditions that now exist- 

Q. What? A. The changes that have undergone 
in the liver will in all likelihood be permanent and 
grow worse as time proceeds, and probably will 
terminate fatally. 

Q. Then, in your judgment, such a trouble could 
not be cured? 

Same objection by Mr. Smyth. 

Objection overruled. Exception. 

A. There is no cure, as we know, up to that stage; 
it can be relieved and helped. 

My treatment is directed to relieving him of the 
pain, that is all. 

Cross-examination—To Mr. Smyth: 

I never heard Dr. Lybold say that this man was 
suffering from cirrhosis of the liver. It was not 
Dr. Lybold. It was Dr. Gibbs. He described 
something about cirrhosis. I heard him describe 
cirrhosis of the liver. I remember him using the 219 
phrase “Cirrhosis of the liver”; yes, sir. I re¬ 
member his describing it. I will not be positive 
whether he said that was the disease from which 
he suffered. 

Q. We have got it right here. “Q. In assum¬ 
ing that his liver is injured and that he is going to 
remain injured, have you that in mind that this 
probably was cirrhosis of the liver? A. Probably 
slight cirrhosis of the liver”? A. Yes, I remember 
that. 

I remember that testimony; yes, sir. Well, 
that is his opinion; that is his opinion. I do not 
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220 disagree with it. I won’t positively agree with it. 
There is such a close similarity between the disease 
of cirrhosis—I do not accept—Dr. Gibbs’ diagnosis 
is not positive, and I accept his probability of the 
case. He said it is probably a slight cirrhosis of 
the liver, but he does not say that it is. 

To the Court: 

I believe with Dr. Gibbs that he has conditions 
that are similar to it. 

To Mr. Smyth: 

I agree with Dr. Gibbs that this is probably a 
slight cirrhosis of the liver. I would to a certain ex¬ 
tent, because the conditions are so alike between 
perihepatitis and cirrhosis of the liver. Well, I 
could differentiate and tell its distinctive difference, 
but from a physical examination it is very hard to 
tell the difference between the two. It is hard to tell 
whether this young man has cirrhosis of the liver 
or not. Well, I know he has got interstitial—yes, 
it is a hard question. It would be a hard ques¬ 
tion for a doctor seeing him only once or twice. 
Dr. Gibbs saw him twice and he had a history of 
the case given by himself. The young man was 
222 taken to my office by Dr. Gibbs. Yes, sir. He 
wanted consultation. Wanted consultation with 
me, and he and I discussed the history of this case. 

Q. And after discussing the history and making 
up a diagnosis, Dr. Gibbs got on the stand and says 
that probably this young man has a slight cirr¬ 
hosis of the liver. Now, do you agree to that or 
not? A. It is quite possible he has. 

It is possible that he has cirrhosis of the liver; 
yes, it is possible he may. Yes, I have records of 
cirrhosis of the liver coming from a blow. The 
Twentieth Century Practice of Medicine is a stand¬ 
ard work and it is the latest work on the practice 
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of medicine, but it is not final. Well, it is a 223 
standard work, among others. When we use in 
this science the term etiology, that means a cause. 

Q. I call your attention to pages 578, 579, 680 
and 681, up to 584, as giving the causes of cirr¬ 
hosis of the liver, and I ask you to point out one 
clause, phrase or word which indicates that a blow 
could cause cirrhosis of the liver? A. It may not 
be termed a blow, but an injury. 

Q. Traumatism, injury? A. Traumatism? 

Q. Yes, either of those. What are the causes 
that are given there? 

(Witness looks at book.) 224 

Q. Where is there anything in that book which 
gives as the cause of cirrhosis of the liver a blow 
or an injury? 

Objected to by Mr. Benjamin as incompe¬ 
tent and improper. 

Objection sustained. 

Mr. Smyth: I offer in evidence pages 578 
to the end of the article on page 584 as giving 
the cause or etiology of cirrhosis of the liver. 

Objected to by Mr. Benjamin. 

Objection sustained. Exception. 

Witness : I would have to read that carefully. 

I couldn’t tell anything about that unless I read it 225 
carefully. I didn’t say so. I came here to sup¬ 
port this claim that this young man who has cirr¬ 
hosis of the liver—I have just said that the symp¬ 
toms are the same; that is a different question. 

Dr. Gibbs may have thought that he probably has 
cirrhosis of the liver. 

To the Court: 

Dr. Gibbs’ statement was probably he had that; 
he didn’t say so positively. 

To Mr. Smyth: 

Well, it is possible the similarities are so alike 
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226 that he didn’t distinguish. I don’t think he has 
cirrhosis only in this far- 

Q. I ask you, do you distinguish between the 
symptoms as showing that he has cirrhosis of the 
liver or perihepatitis? A. It is a very fine point to 
differentiate between. 

Q. If you admit that it is a very fine point to 
distinguish, you know that there is no authority 

that you can cite that gives- A. (Interrupting) 

Oh, yes. 

Don’t you know Pruden’s Pathology, Ostler’s 
Practice of Medicine? A. I cannot recall positively 
the names of the other authorities that support my 
contention that cirrhosis of the liver can be caused 
by a blow or an injury. Austin Flint’s Practice of 
Medicine was a very old work; it was well thought 
of in its time, I presume. Medicine changes so 
quickly. I call this an interstitial perihepatitis. 
There are interstitial formations. This disease I 
call perihepatitis. There are interstitial changes. 
Dr. Flint’s was a celebrated book, this Practice of 
Medicine; well, it is so ancient; I think it is. I 
presume it was celebrated in its time. 

Q. He gives as the cause of these things that you 
have mentioned: “ The vast majority of causes is 
228 due to spirit drinking, hence the significance of the 
term * Gin ’ or ‘ Whiskey ’ liver applied by British 
writers to this affection.” Then he goes on to say 
that occasionally patients declare that they have 
been accustomed to drink only wine or beer. If 
the use of alcohol in any form be denied it may 
perhaps be said, in connection with the disease, 
that etiological laws are more trustworthy than 
human testimony. Now, do you agree to that? 
A. That is all correct, so far as it goes. 

It might go further. 

Q. He does not give in his list of causes here, and 
there are several of them here in that short article 
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on page 603-He does not give in any place an 229 

injury as the cause of this liver trouble, does he? 

A. I don’t know. He may in that, book some¬ 
where. 

The trouble that I have described is the result of 
poisoning oftentimes. Perihepatitis is not always 
produced by a poisoning of some kind, either from 
drink or some other poison—lead poison; not peri¬ 
hepatitis. The symptoms are precisely the same 
and they cannot be differentiated. Cirrhosis is 
caused by those things that you have mentioned, 
and is caused by other things than what you have 
mentioned. I believe that cirrhosis can be caused 
by an injury. I never claimed that my patient is 
suffering from cirrhosis. I say that the name I 
give (he disease and the name that Dr. Gibbs gives 
the disease really indicate the same set of symp¬ 
toms, to some extent; not all. To such a large 
extent that, though it is not very hard for me to 
differentiate, it would be for Dr. Gibbs. 

Q. You mean by that to put Dr. Gibbs in a cate¬ 
gory or class in your science that is not in your 
own? A. I have watched the case. That is not 
because I put Dr. Gibbs in a different class than my 

own; I mean that it would be more difficult- 

The Court: I understand that the question 231 
applies to opportunity more than to anything 
else. 

I say that this trouble, whether it is cirrhosis or 
perihepatitis, has been growing worse in this young 
man, I believe. He does not look very well now; 
from a professional standpoint no one would say he 
looks well. I have heard lay people make expres¬ 
sions about he looks very poorly. I would have to 
look at him closer to see if there is any evidence 
there of jaundice. The untutored lay mind can see 
if it is a marked case of jaundice. 

Q. Well, jaundice that has been growing worse 
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282 for two years, wouldn’t you think by this time we 
would be able to see it with our untutored lay 
mind? A. I didn’t say so. 

The jaundice has remained about the same for a 
year, I said. 

Q. Is that what you would expect if the disease 
was growing worse, that the jaundice would remain 
the same? A. That does not prove whether- 

Q. Is that what you would expect if the disease 
was growing worse, that the jaundice would remain 
the same? A. Not necessarily, because of other 
reasons. 

233 No, I don’t think he is especially well nourished. 
I forget what the doctor said about it yesterday. I 
forget what he said about that. I think he had his 
doubts about that, as he had about the other thing. 

Q. Let us see if he did. This liver was always 
in its normal condition, was it not, so far as yon 
found it? A. No, it is not in a normal condition 
now. 

Q. Let me call your attention to Dr. Lybolt’s 
statement on that subject: “ Q. The liver itself, so 
far as you could see, was in its normal position and 
condition, was it not? So far as yon could find out 
yourself, irrespective of what he said, the liver was 

234 in its normal condition, was it not? A. Yes, sir. 
Q. And was in its normal condition, isn’t that so? 
A. Yes, sir.” Now, do you agree with that testi¬ 
mony? A. It might have been at the time Dr. 
Lybolt saw it, early in the history of his illness. 

Q. And you think if this injury caused this 
trouble that it would not have displaced the liver 
at that time and may have done so later? A. It 
might have. 

Q. It is quite speculative, then, isn’t it, Doctor? 
A. Not necessarily. I don’t think this case is; no. 
There are a great many facts about the case. I think. 
The conjunctiva is the white part of the eye, the 
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ball of the eye. There is bile in the conjunctiva, 235 
slightly yellowish, showing in the eye from the 
moisture of the eye. I think you can observe it 
now. You would be able to see it, I think, by look¬ 
ing into the eye, without very much trouble. 

Q. Doctor, isn’t it so that all of the trouble that 
this young man is suffering from may come from 
ordinary liver complaint, not caused by injury? 

A. What do you call ordinary? 

Q. Well, a liver complaint, whatever it is; this 
liver complaint may have come from natural causes, 
and not from injury? A. There is no disease comes 
from natural causes. 

236 

I don’t know whether it may have come from 
causes other than injury. I don’t know just what 
you mean. This liver complaint, or whatever it is, 
that the plaintiff is suffering from, might have come 
from causes other than injuries; it might, but not 
probably, from the history. It may have come 
from other causes; yes, it might have come, but 
not probably. It might be that if there was any 
blow sufficient to cause this trouble that I have de¬ 
lineated, it would leave a mark over the place 
where the blow was given. It might have been; it 
is possible. I wouldn’t expect it; not necessarily 
so; it might and might not be. I would look for it, 237 
and where it was absent it would not be one symp¬ 
tom which would lead me to doubt whether the in¬ 
jury had much to do with it; not where there is an 
elastic portion of the body that can be crushed, such 
as the ribs that will contract and inflate like a sponge 
rubber substance. When I say that this young 
man has perihepatitis that means that one of the 
serous membranes surrounding the liver has been 
made inflammatory; that would possibly lead to 
peritonitis. It would naturally lead to peritonitis; 
yes, naturally it might. Assuming that there was 
no peritonitis in this case, I would conclude that 
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238 


239 


the serous membrane was not injured; yes, I prob¬ 
ably would; I might. When a person has peri¬ 
tonitis the symtoms sometimes are .very marked. 
They, in the first place, are marked by an exceed¬ 
ingly high temperature. If it is general and not 
localized. You might have a slight localized con¬ 
dition, and the condition you have mentioned 
would be a slight localized one. It is possible that 
would produce a temperature of at least 100 or 
more. There wouldn’t be an acute pain which the 
attending physician could not fail to recognize as 
a symptom of peritonitis; not necessarily. The pain 
might not be so acute. There would be some local¬ 
ized pain, particularly on palpation, on feeling. It 
is a fact that when a person has peritonitis it is ex¬ 
ceedingly painful; that doctors do not fail to rec¬ 
ognize it, and that there is temperature and that 
the person is treated for peritonitis; that is right. 
This man was not treated for peritonitis and he was 
not treated for rising of temperature, so far as the 
evidence shows. That does not show that the 
serous membrane was not injured, and, therefore, 
the diagnosis of Dr. Gibbs that he had cirrhosis and 
not perihepatitis is probably correct. No, that is 
not a correct conclusion. 


Re-direct examination— To Mr. Benjamin: 

Liquor drinking is the best-known cause of cir¬ 
rhosis of the liver; alcoholism, alcoholic stimu¬ 
lants ; that is the chief cause. Where these symp¬ 
toms which I have described are found, these 
objective symptoms of tenderness, without know¬ 
ing something of the case itself—whether that 
arises from cirrhosis or from perihepatitis, I think 
it would be very difficult for a physician to differ¬ 
entiate. There would be the same teuderness in 
either case. We have to know the history, the 
origin of the trouble and when it started, to deter- 
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mine whether it indicated cirrhosis or perihepatitis. 241 
I believe I am able to state whether or not this con¬ 
dition arose from poison in the system rather from 
inflammation of the liver. I believe it arose from 
traumatic injury. There might have been perito¬ 
nitis about Mr. Swenson before I saw him; not 
that I recognize during my treatment. There 
might have been a slight localized peritonitis from 
the injury. They might have both been associated. 
There might be a blow which would be sufficient to 
cause such an injury to the liver, producing this 
condition, without leaving any mark upon the 
body; quite possible. It would not necessarily 
leave a mark. 

Dr. Archibald Lybolt, recalled by plaintiff, 
further testified: 

To Mr. Benjamin: 

Q. When you were on the stand yesterday you 
were not able to recall without refreshing your 
memory the facts ascertained upon your examina¬ 
tion of Swenson at the time he was admitted to the 
lodge. I show you this paper and ask you what it 
is; I mean the character of the paper? A. This is 
a medical examination blank—a certificate of the 
examination of Mr. Swenson. It bears my signa- 
ture. The date of it is 25th day of October, 1897. 

It may not have been on that day that I examined 
him, but it would have been very soon afterwards. 

That is the date of the application for admission. 

Q. Will you please look at that and state now 
how you examined him, what tests you made of 
his physical condition ? 

Mr. Symth: I object to that unless the doc¬ 
tor’s recollection is really refreshed and not 
merely relying on that paper. 

The Court: If that refreshes your memory, 
Doctor, you can tell us. 
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Q. Where is there anything in Exhibit No. 1 247 
which shows that his liver was examined? A. I 
think there’is nothing in that exhibit which would 
show the nature of the examination. 

Re-direct examination—To Mr. Benjamin: 

This is my signature to this paper here, Archi¬ 
bald Lybolt. What I stated in that certificate was 
the troth then and is the truth now. If there had 
been any trouble with his liver I would not have 
so certified. 

To Mr. Smyth: 

There is no question in that paper put to the 248 
candidate in regard to the condition of his liver. 

To Mr. Benjamin: 

I made to him six residence visits and five calls. 

(Witness looks at paper.) 

This is not from my own recollection; no, sir; 
it is from my books. I think I presented a bill at 
the time for $33.00. That includes, however, an 
extra visit, made by a physician who was doing my 
work, Dr. Montcalm. A fair charge for an office 
visit depends upon the nature of the visit. The 
treatment of Mr. Swenson, per visit, would be rea¬ 
sonably worth two dollars. 

To the Court: 

To the office, yes. 

Plaintiff bests. 

Mr. Smyth : I renew the motion that I made 
last night, on the grounds then stated. 

The Court: The motion will be considered 
as made now. 

Motion denied. Exception. 


Digitized by ^.ooQie 



84 


2 0 0 M r . Smyth opened case for defendant. 

Dr. William H. Porter, a witness called by 
the defendant, duly sworn, testified as follows: 

Direct examination—To Mr. Smyth: 

I am a physician and surgeon. I have been 
practicing twenty-five years in the city here. I was 
at the Presbyterian Hospital for eighteen months; 
I was a curator and assistant pathologist for twelve 
years at the same institution; pathologically for 
three years at the Bellevue Hospital, and professor 

201 of pathology and general medicine at the New York 
Post Graduate Medical School for the last nineteen 
years. I think I am familiar with the different 
diseases and troubles arising from the liver and the 
surrounding places. I have had quite a large ex¬ 
perience in that. I have examined a number of 
patients; yes, a very large number. I examined 
Mr. Swenson at the request of the railroad com¬ 
pany, at the office of Dr. Law. That examination 
was on the 28th of September last. I took a gen¬ 
eral look at the patient, saw that he was apparently 
a fairly well-nourished man. He had a slightly 
apathetic appearance, and seemed to be a little 

252 stooping, and on examining the whites of the eye I 
noticed there was a little yellowness there, as if it 
had been stained with bile. His pulse was 74, 
fairly regular and good volume. I examined his 
chest, heart, lungs; they were apparently normal. 
I made an inspection of the abdomen and found 
that there was a slight enlargement of the liver; the 
liver was apparently in its normal position. On 
slight pressure, j ust below the free borders of the ribs 
on the right side and in the middle of the abdomen, 
there was apparently no pain or inconvenience to the 
patient; but on deep pressure underneath the free 
border of the ribs and deep in the abdominal cavity 
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he complained of pain. When I pressed deeply 253 
into the abdomen there was the facial contortions, 
a little, as if there was decided pain produced by 
the pressure. I asked for a sample of the urine, 
which was sent to me, and upon examining the 
urine I found that it was highly acid, of high 
specific gravity; that it contained indican albumen 
—a trace; and an excess of uric acid; and after 
that I had an opinion as to what he had or what 
might be the condition existing. In my opinion 

the man was suffering at that time- 

The Court: That is based upon the facts 
testified to. 

The Witness (continuing) Based upon the facts 
testified to—from intestinal indigestion and a 
swollen and a granular condition of the liver cells, 
and a similar slight change in the kidneys. Such 
condition, in my opinion, based, of course, upon 
the facts which I have testified to, was due to or¬ 
dinary causes which we see every day. I mean by 
ordinary causes the intestinal indigestion and ab¬ 
sorption of the poisonous matter from the intes¬ 
tines, which would naturally cause this swollen and 
degenerated condition of the liver, and secondarily 
of the kidneys. The condition that I have testified 
to about Swensen being in, is a condition which will 255 
yield to treatment, as a rule, if it has not existed 
too long. 

The Court: He says the conditions that he 
found at that time would yield to treatment. 

Cross-examination—To Mr. Benjamin: 

I have frequently been a witness; never before 
a witness for the Metropolitan. This is the first 
testimony that I have given for the Metropolitan. 

Dr. Law was present during all this examination 
of Mr. Swenson on September 29th, and we both 
consulted and conferred from time to time as we 
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2 ^ 6 went on with the examination. I think I may 
have expressed an opinion to him as to his condi¬ 
tion. I think I stated that there might be such a 
condition as interstitial changes in the liver. I 
could tell better after I examined the urine. At 
that time, from what I then found, I thought there 
might be some interstitial change in the liver. My 
examination was made by testing his sensibility 
under the ribs of the right side, above the liver. 
I did not notice any shrinking or wincing when I 
pressed at that point with ordinary pressure; deep 
pressure underneath the liver and deep pressure 

257 in the abdominal cavity gave rise to pain appar¬ 
ently. The man appeared to be suffering from 
pain at that time. You cannot always tell. I 
made only one examination. I tried this pressure 
more than once; I did, yes, probably a dozen 
times. Not 'every time the same result; not al¬ 
ways, no. Sometimes it was pretty apparent and 
other times it didn’t seem to be as apparent. I 
changed the exact point of pressure to ascertain. 
When there is any tenderness in that point it in 
dicates generally digestive disturbance rather than 
liver trouble. That condition exists when there is 
an inflammation of the liver, if there is digestive 

258 disturbance with it; not as a result of the liver 
condition itself. That condition of tenderness, I 
mean to say, would not exist unless it was also 
accompanied by some disturbance beyond the 
mere inflammation of the liver; not as a rule, be¬ 
cause the nerves of the liver are not particularly 
sensitive. I think I expressed the opinion to Dr. 
Law at the time that he was not as well nourished 
as he might be. He was not in a perfect condi¬ 
tion, I didn’t think; he didn’t appear to be. 
When I examined the urine afterwards I found 
an excess of uric acid in the urine. An excess of 
indican, a little trace of bile; that indicates an 
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interference with the free escape of bile from the 259 
liver. This obstruction or interference with the 
escape of bile would be caused by about twenty 
different things. If there was an obstruction of 
the duct it would produce that condition; the duct 
that carries the bile from the intestines. That 
would produce that condition; yes, it might. 
Jaundice would be caused by the failure of the 
duct to carry off the bile, and it would be thrown 
back into the system and produce the yellow look 
which jaundiced people have. This yellow eye 
which I spoke of would be a natural result of 
such a condition. I would say that the liver was ^gg 
not performing its functions in its normal and 
proper way. I found slight enlargement of the 
liver. It was in place, in its proper place, I should 
judge, but there was an enlargement. I should 
say that the ordinary area of dullness was perhaps 
a half an inch or an inch greater than normal. 

That enlargement might vary at different times if 
the patient was suffering from that trouble. As a 
result of the enlarged condition there would not be a 
slight pain, as a rule. There would be no pain felt 
there, as a rule. There would be pain periodically, at 
certain times, which would disappear at other times, 
if there was digestive disturbance associated with it. 261 
Assuming that the plaintiff in this case had a slight 
pain there all the time, I should say it was due to 
intestinal fermentation, a stretching of the nerves 
in the abdominal cavity. If it arose from some 
trouble with digestion, there would be that slight 
pain all the time without any interruption; there 
might be, and always is. That slight pain would 
yield to treatment at the hands of a competent 
physician after a while. Sometimes it takes two 
years and over. If the indigestion is subdued, 
then the pain will disappear. To cure that kind 
of a disease, I think, is one of the most difficult 
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262 that we have to contend with, as far as my experi¬ 
ence goes. Well, dyspepsia and incurability are 
largely synonymous terms. Perihepatitis is a very 
rare condition, and, strictly speaking, would mean 
an inflammation of the capsules of the liver. 
Syphilis is the most frequent cause of such a con¬ 
dition. Occasionally it follows a very severe trau¬ 
matism ; it may result from a traumatic injury. I 
did not And any traces of syphilitic condition in 
Mr. Swenson when I examined him. I did not find 
a condition which I would describe as perihepa¬ 
titis in Mr. Swenson, nor did I find anything which 
2 q.j would indicate a condition which would give rise 
to that trouble. I did not discover any evidence 
of any traumatic injury to the person at that time. 
I should not think it possible to have such an in¬ 
jury from a blow to the region of the liver as would 
injure it and result in an inflamed condition, al¬ 
though it made no mark at the time. I think an 
injury at that point sufficiently great to produce 
any trouble of that kind would show some evidence 
of it, either breaking of the skin or some contusion 
or bruise. The ribs occasionally are broken with¬ 
out the skin even being broken. That is possible, 
but not without symptoms. Cirrhosis of the liver 
264 comes generally from the action of poisonous mat¬ 
ter acting upon the liver, usually due, secondarily, 
to the use of too much alcohol; that is the most 
frequent cause. Over-indulgence in alcoholic 
stimulants is the most frequent cause. I don’t 
think I could tell from my examination of Mr. 
Swenson whether he had been addicted to the 
use of alcoholic stimulants. I couldn’t have any 
opinion about that from his appearance when I saw 
him. I did not discover anything to indicate to 
my mind that he had been, at that time. 

Q. When you are informed, doctor, that previ¬ 
ous to November 6th, 1898, Mr. Swenson was in 
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perfect health, that he had no trouble with his 265 
liver, that he had not had any indigestion, chronic 
or otherwise, and that on that day he was thrown • 
violently to the ground by the fall of an elevator 
some eighteen feet, suffering severe contusions— 
when you learn those facts, assuming those facts to 
be true, in your judgment would yon attribute 
anything in respect to this condition which you 
found him in to this injury? 

Mr. Smyth: That is objected to, unless it is 
also stated that there was no evidence of any 
contusion over the region of the liver. 

The Court: Insert that in the question. 266 
Q. (Continued) And also assuming that there is 
no evidence of a mark over the region of the liver, 
and also that no external evidence of a contusion 
over the region of the liver is there either? A. Not 
the condition that I found him in. 

I know of cases where such a condition arose 
suddenly, without any previous history of indi¬ 
gestion, and continued to grow in severity for two 
years and over, and arising simply from indigestion, 
with no outside, no traumatic, injury to the liver; 
yes, see them every day. Well, it grows gradually. 

It never starts on a day and is severe at that point 
of starting without having a previous history; 267 
that is true. Neither would it start directly from 
an injury. If this condition arose on November 
5th, never existed before, and continued thereafter 
for two years and four months, I should certainly 
hesitate to say that there was no outside cause, no 
external violence which caused this condition. I 
don’t understand what you mean. No, I should 
not hesitate to say there was not another cause for 
this condition which I found other than the indi¬ 
gestion which I have spoken of. I think the indi¬ 
gestion is the primary factor in producing just the 
condition of the liver and kidneys that I found. I 
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couldn’t answer that question whether my opinion 
would be modified at all by this fact, that the con 
dition started abruptly on November 5, 1898, and 
continued for two years and four months, whereas 
previously there had been no such condition, be¬ 
cause I know nothing about the man’s condition 
until I saw him on the 29th. 

Q. Assuming that previous to a fall that this 
young man, on November 5th, had no liver trouble; 
he had no indigestion or dyspepsia; he was in good 
condition, sound, healthy condition; assume that 
to be the truth, then I ask you whether, finding him 
269 in that condition, and assume that he had been in 
that condition ever since November 5th, 1898, when 
he had a fall — would you not, in your judgment, 
say that the fall had something to do with causing 
that condition? 

Mr. Smyth: We object, because there is no 
evidence in this case that the liver ever was 
examined or was found to be normal. 

Objection overruled. Exception. 

A. No, I wouldn’t say the fall caused that condi¬ 
tion. Such an injury might temporarily disturb 
the functions of the body, but it would not produce 
a chronic condition like this. 

I think he would recover from it rapidly—the 
disturbance of the injury. There might be inter¬ 
stitial changes in the liver as the result of this in¬ 
digestion that I speak of. 

Q. Is that what you referred to when you told 
Dr. Law that you thought, as he did, there was in¬ 
terstitial changes in the liver? A. I said that there 
might be. When I came to examine the urine I 
took a different opinion, in view of the situation. 

Q. What was there about the urine that indi¬ 
cated to you then that changed your opinion as to 
the possibility or probability of those interstitial 
changes existing in the liver? A. I don’t quite 
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271 

understand your question. I don’t understand 
that question. 

To the Court: 

In the urine I found an abundance of indican, 
which is always evidence of intestinal indigestion. 

I found a slight trace of bile in the urine, which 
showed me that the liver was not performing its 
function, and in the absence of any symptoms of 
cirrhosis, I naturally changed my opinion to that 
of intestinal indigestion and a granular change of 
the epithelial cells of the liver. 

To Mr. Benjamin: 272 

I didn’t make such a statement that the presence 
of uric acid in the urine always indicates indiges¬ 
tion. The uric acid indicates an imperfect oxida¬ 
tion of the food that we eat; they are not prop¬ 
erly burned up. This indican is the substance 
which has been given the name of indigo; it is a 
sulpho-indicate of potassium, a substance that is 
formed in the intestines from the albuminous foods, 
indicating putrefacted fermentation. The presence 
in the urine of indican always indicates the trouble 
of indigestion. It indicates the one thing—putre¬ 
facted fermentation, and doesn’t point to any other 
condition that I have ever known of.* Such a de- 273 
posit in the urine does not arise from any other 
condition than indigestion; that is correct. There 
might be besides that indican which I say I 
found, which indicates an indigestion—there might 
exist a condition of the liver arising from other 
causes; certainly. He might have liver trouble as 
well as the intestinal indigestion. Bile means 
simply one thing. That would indicate also an 
interference with the digestive organs, if you call 
the liver one of the digestive organs, yes. The 
functions of the liver would be interfered with; 
certainly; if bile cannot escape in the natural 
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course, there is an interference with the functions 
of the liver. The indigestion is the secondary 
result of the poison from the bile that is in the 
stomach, isn’t it? I should reverse the statement. 
The indigestion and the absorption of toxic matter 
produces the liver trouble and the interference with 
the biliary function. 

WiiLiAM A. E. Doting, a witness called by 
the defendant, being duly sworn, testifies as fol¬ 
lows : 

Direct examination—To Mr. Smyth: 

275 I am employed in the engineering department of 
the Metropolitan Street Railway Company. I 
have been employed there about five years. I am 
familiar with the power-house at 96th Street and 
Second Avenue. I have seen the elevator that is 
there for hoisting cars. I remember some pictures 
that were taken of the apparatus. That correctly 
represents the situation, so far as the position of 
the drums and gear wheels were, as they existed 
at the time that this elevator fell (photograph 
shown witness), I believe, yes, sir. I recognize it 
as an accurate representation, as it is now, yes, 
sir. That is the way it was then, so far as the 

276 position of the drums and gear wheels and the 
platform are concerned, I believe, yes, sir. I do 
not remember it at all at that time; no, sir, I do 
not. I was not there at the time. That picture 
was taken last Saturday while I was there. I was 
present at the time. It correctly represents what 
was there then. 

Picture marked Defendant’s Exhibit No. 2 
for identification. 

(Exhibit 2 for identification shown witness.) 
That is a view taken from the southeast corner of 
the shop, car shop on the second floor. That 
shows the drums supporting each table. There 
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are four separate drums; yes, sir, it shows all but 277 
one here. 

To the Court: 

This is the southeast corner of the repair shop. 

To Mr. Smyth: 

That shows the bevel gear wheels, too; yes, sir; 
shows one under. 

To the Court: 

As they existed on Saturday. 

To Mr. Smyth: 

I show you another picture. That was taken 
last Saturday, too; yes, sir, that was taken from 278 
the east side of the shop on the same floor; yes, 
sir, looking west, and the same elevator, yes, sir. 
There is only one elevator there, a car elevator. 

Photograph marked Defendant’s Exhibit 
No. 3 for identification. 

I made some measurements of a gear wheel that 
is up there. I took those measurements from the 
wheel itself; I mean the gear wheel that was in 
place, not the one that had been there—the broken 
one. I don’t know anything about that, whether 
they are the same size. I would have to measure 
it to say whether this one that you have here in 
court is the same size. I have a measure. (After 
measuring wheel.) Yes, that is the same; that is 
the same; yes, sir. I put those measurements on 
paper; yes, sir, I did. That is a diagram of that 
bevelled gear wheel; yes, sir, that is; made by me; 
that is correct; yes, sir. A correct representation 
of a wheel exactly similar to the one in court; yes, 
sir. 

Diagram marked Defendant’s Exhibit No. 4 
for identification. 

Q. Is this drawn to a scale? A. Yes, sir; three 
inches to the foot. 

(No cross-examination.) 
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280 William A. Frayer, a witness called by the 
defendant, being duly sworn, testified as follows: 

Direct examination—To Mr. Smyth : 

My business is machinist. I am employed by 
the Metropolitan Street Railway. I have been in 
their employ about eight years, I guess. I have 
been a machinist, oh, about seventeen or eighteen 
years; about eighteen years. I am somewhat 
familiar with freight elevator machinery. I re¬ 
member the car elevator that they had in the barn 
at 96th Street and Second Avenue prior to the time 
that it collapsed on November 5th, 1898; yes, sir, 
I remember it. I had known that elevator before 
then, oh, about a year; about a year and a half, I 
guess. Prior to that accident, I was sent up there 
to examine the elevator, during the season of 1897, 
in the year of 1897; I think it was in October— 
October 13th or 14th; somewhere, yes, about that. 
Then I examined the elevator thoroughly. I found 
that the worm was loose on the worm shaft, and 
also that one of the drum shafts was sprung. I 
repaired it, put it in condition; first-class condi¬ 
tion. I examined all parts thoroughly, sir. Ex¬ 
hibit No. 2 for identification represents the south 
2^2 end of the elevator, sir, and also the drive end— 
the drive side of it. That represents it the way it 
was prior to the accident, as far as I can see; it 
does. Accurately, prior to the accident in 1898. 

Mr. Smyth : We offer it in evidence. 

Mr. Benjamin: I ask to cross-examine the 
witness. 

The Court: Yes. 

Preliminary cross-examination by Mr. Ben¬ 
jamin : 

The Witness: I was not present when that 
picture was taken. I have not compared that 
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picture at all with the premises as they are since 
that was taken; not since the picture was taken. 
I recognize that picture, and I recognize that view. 
I recognize also the place, the shop and the ele¬ 
vator. There have been no changes in the repair 
shop since November 5th, 1898, to my knowledge. 
There might have been changes of which I had no 
knowledge. I have no knowledge of it; no, sir. 
I am not employed there all the time; I simply go 
there when I am called. This view corresponds 
with what the elevator was at that time—Novem¬ 
ber 5th, 1898. It is in the same condition it was 
in 1898, or 1897, when I got through with the ele¬ 
vator, when I pronounced it safe after repairing it. 

Mr. Benjamin: I object to the admission of 
the paper. 

To the Court: 

I say that that is an accurate picture of the 
place as it was in 1897. There might have been 
some changes made up there. There are no 
changes that I can see in the view of this end of 
the elevator. There might have been some changes 
made up there. Well, he didn’t say whether them 
changes were pertaining to the elevator or some 
other part of the building. In answer to counsel 
I did say that during the last three years I was not 
there all the time, and that there might have been 
some changes made up there of which I had no 
knowledge. He didn’t say whether it was changes 
to the elevator or changes to the shop, or what. 
If there were changes made to the elevator, they 
would show in that picture; certainly they would. 
I am able to say as a matter of fact, from my mem¬ 
ory of it in 1897, that that elevator is in the same 
condition as at the time when I repaired it in 1897, 
when I completed the repairs. That is a perfect 
picture of it. There have been no alterations 
made. 




06 


2 S6 To Mr. Smyth : 

In the general scheme, or in the particular 
scheme. 

To the Court: 

There have been no changes made in any par¬ 
ticular, outside of the general scheme, that I know of. 

To Mr. Smyth: 

There has been a new wheel put in to replace 
that broken wheel. 

To Mr. Benjamin: 

Q. Aren’t there bolts run in that elevator as it 
2*7 stands to-day that were not there in November, 
1898? A. Where do you mean? 

The Court: What do you wish to show by 
this? 

Mr. Smyth: I wish to show the gear wheel 
that broke. A similar gear wheel is there 
now. That shows how the gear operated and 
what its office was, and also shows how the 
cables were supported. 

To the Court : 

I was the one that replaced the broken gear. 
They were placed in 1898; that is when that one 
2 . 8 was broken. The new gear wheel was put in there 
in November, 1898. 

To Mr. Smyth: 

Yes, I was there soon after the accident and put 
in the new gear wheel. Well, I was sent up there 
the next day after the accident happened. It took 
about four or five days, I guess; pretty near a 
week; we had to send to the foundry, four or five 
days afterwards, and then the gear wheel was put 
in as it is here. 

The Court: Is it only for the purpose of 
showing the gear wheels? 
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Mr. Smylli: Showing the gear wheels, and 289 
showing the drum to which the cables are 
attached; they are the same. It is for the 
purpose of letting the jury have a picture of 
the situation, just how that elevator operated. 

To the Court : 

There was nothing happened to the drums at all; 
they were not displaced, and that is a picture of 
them as they were at that time. 

Mr. Smyth: I now offer the photograph. 

Mr. Benjamin: I object to the photograph, 
on the ground that it appears to have been 
taken long subsequent to the accident, and ^90 
that it does not appear that in all particulars 
the picture represents only the condition of 
things in the elevator and the surroundings as 
they were on November 5th, 1898. 

The Court: I do not admit it for the pur¬ 
pose of showing the condition in 1897, at the 
time of the accident. I simply admit it for 
the purpose of assisting the jury. If there 
have been any changes in it yon may call at¬ 
tention to it as the trial progresses. 

Mr. Smyth: We only offer it to show the 
general size of the platform, the position of 
the gear wheels, the position of the drums and 
of the shafting and of the parts. 

Exception by plaintiff. 

Marked Defendant’s Exhibit No. 2. 

Direct examination (continued) — To Mr. Smyth: 

Q. I will show you Exhibit 8 for identification. 

Is that a correct representation of the shafting and 
the wheels that are shown in that picture which 
existed prior to the accident in 1898 and after¬ 
wards when you came here to repair it—five days 
afterwards—and what portion of the room does 
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292 that show? A. That is on the side of the elevator. 
That is an accurate representation, yes, sir, as it 
existed prior to the accident. That is the drive 
side of the elevator; yes, sir, the driving side of 
the elevator. That is where the power comes from. 
That is where it is driven from. 

Exhibit No. 3 for identification is offered in 
evidence by Mr. Smyth as an illustration of 
the things shown in it. 

Same objection by Mr. Benjamin. 

The Court: Do you wish to cross-examine? 

Mr. Benjamin : No, sir. 

293 To the Court : 

This has not been changed at all. That remained 
in position, everything. 

Objection overruled. 

(Marked Defendant’s Exhibit No. 3.) 

To Mr. Smyth : 

Q. Will your Honor permit the witness to ex¬ 
plain this photograph where he can see it at the 
same time? Will you come here and point out to 
the jury the gear wheel which is here in court? 

Mr. Smyth: 1 will say that the gear wheel 
jwhich is in court was the gear wheel which 
was up there. 

A. The gear wheel- 

Mr. Benjamin : Objected to as incompetent, 
irrelevant and immaterial, and as not proof 
that that gear wheel is the gear wheel which 
was on the machine when it broke. 

The Court: I understand Mr. Smyth to say 
that he will prove that. 

Mr. Smyth: It may be stricken out if I do 
not prove it. 

Objection overruled. 

Witness: That gear wheel that lies on the floor 
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there is the gear wheel which you see in that posi- 295 
tion there (indicating). It is what we call a bevel 
gear. (Marked “ B. G.” on picture.) There is a 
small pinion that mashes into that bevel. There 
are two gears that constitute the pair at that end 
of the elevator. That is the southeast end. There 
is what we call the worm gear (indicating). (Marked 
“ W. G.” on picture.) That is the drive. That 
bevel gear is to revolve this shaft, the drum shaft. 

This is the drum shaft right here. Here are the 
cable drums (witness indicates). The drum 
shaft is the shaft at the south end. On this 
drum shaft are, as shown in this exhibit, 

996 

the two drums, what we call the cable drums, 
which the cables are attached to. There are two 
cable drums. There is one other shaft on the north 
end, not shown on this view. There are two cable 
drums on each shaft; yes, sir, that is four cable 
drums. Each cable attached to that elevator has 
got a separate and independent drum. This gear 
which operated this drum shaft itself gets its power 
from this worm shaft, from this pinion. The worm 
shaft is the one running at right angles with the 
drum shaft; that is right. If that gear wheel 
which I have indicated was not there, then there 
would be nothing to hold the drum shaft from re- 297 
volving; no, sir, nothing to support it. This gear 
wheel that I have mentioned, I recognize the gear 
wheel that was on that shaft prior to the accident. 

That is it right there in Court (indicating). This 
is the one. The examination of the elevator which 
I made in October, 1897, included this gear wheel 
which is in Court. I examined the gear 
thoroughly with the hammer test. 

(Recess taken until 2 o’clock.) 

At recess I was stating that I made a hammer 
test of this wheel. By making those tests, I tried 
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to find out whether that wheel was perfectly sound 
and whether it was capable of doing the work. The 
results I found from the hammer test were that it 
was perfectly sound and safe, so far as I could dis¬ 
cover ; yes, sir. There was no other test that I in¬ 
dulged in. No, sir, that is, I went over the whole 
elevator thoroughly, I looked at it with my eyes, 
yes, sir; examined all boxes, bolts, bearings, 
shafting and everything. 

To the Court: 

By observation and by the hammer test; that is 
right. 

To Mr. Smyth: 

In my trade as a machinist that is the ordinary 
method of inspection of metal of that kind. Well, 
yes, ordinarily it is, yes, sir. 

The Court: Are you-examining him as an 
expert? 

Mr. Smyth: As a machinist. 

It is part of a machinist’s trade to be able to test 
metal. I had often done that before. You know 
from the sound of a hammer—from the sound that 
you get, whether it indicates soundness or 
unsoundness of metal. Well, outside of a blow¬ 
hole, or anything, that is observable, you know. 
An ordinary crack in the wheel like that (indicat¬ 
ing), you could detect it by the hammer test. If 
there was a crack in a wheel like that you could 
detect it with the hammer test. By this test I dis¬ 
covered no crack, no, sir. I saw this wheel the 
next day after the accident; that is on the 6th of 
November; yes, the 6th. 5th, I think. 5th it 
happened. The wheel then was lying on the floor, 
I believe. This wheel was attached to the shafting 
at the ceiling, on the second floor. Yes, sir, it was 
attached to the wheel on the second floor. It was 
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attached to the dram shaft on the second floor next 301 
to the ceiling. I found the wheel the following day 
of the accident on the floor in the repair shop; on 
the floor of the repair shop. 

To the Court: 

Yes, sir, on the second, floor. 

To Mr. Smyth : 

I found it just as it lays there on the floor. 

Q. What was done there with that wheel? 

Mr. Benjamin : I move to strike that out. 

I move to strike out the last answer on the 
ground that the wheel has not been marked 302 
for identification and is not in evidence. 

Mr. Smyth : We will offer it in evidence. 

Mr. Benjamin : I object to it on the ground 
that it has not been sufficiently identified to 
be the wheel in question, nor the wheel in the 
same condition in which it was at the time of 
the accident. 

The Court : I understand the witness to 
swear it is the same wheel. 

Mr. Smyth : The same wheel. 

The Court : He swears it is the same wheel. 

Mr. Benjamin : I would like to cross-ex- 
amine him for a moment on that, if I may. 

The Court : Upon the question of admitting 
it in evidence? 

Mr. Benjamin : As to whether it is the 
same wheel. 

The Court: You may examine him on the 
voir dire if you like. 

Preliminary cross-examination—To Mr. Benja¬ 
min : 

I saw this wheel after the accident; it was on 
the floor then. I did not have the wheel in my 
custody all the time. No, the wheel was sent to 
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304 50 th Street—the machine shop. I saw it a few 
days ago. Yes, sir; I seen the wheel before this 
trial. 

To the Court: 

I say I saw the wheel on the second floor of the 
repair shop. 

To Mr. Benjamin; 

A day or two after the accident. Since that 
time, I have seen it again before I saw it in Court. 
That was when it was getting repaired in the 
machine shop. What we call repairing is putting 

305 it together so that we could use it as a pattern, and 
get a new’ wheel cast from it. It has been put to¬ 
gether so as to use it for a pattern. 

Objection sustained. Exception. 

Re-direct examination ( continued) — To Mr. 

Smyth: 

In 50th Street those clamps on the rim of the 
wheel were being put on. These are what are 
called the clamps. These were placed on there so 
as to hold the rim of this wheel together, so that 
we could get a casting from it, and use it as a 
model for a new wheel. That is, after the accident 

306 this bolt of steel was put through the hub of the 
wheel so as to hold the wheel together for the 
purpose of using as a pattern; yes, sir. After the 
accident it w’sis sent down to the shop. It was 
put together as quickly as they possibly could 
get it. It might be a day or two. I couldn’t be 
exact. These clamps are wrought iron; the rest 
of the material is cast iron. The bolt is steel. 
With the exception of the wrought-iron clamps 
and the steel bolt through the hub, that is the 
original material that formed the gear wheel that 
was in place at the elevator there at the time of 
the accident; yes, sir; that is the original w’heel. 
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That is so. Holes were drilled in the wheel for 307 
the purpose of facilitating making a pattern. 
(Witness illustrating.) There are holes here. This 
clamp reaches over to about here, on the other side 
of the rim of this wheel. There are holes drilled 
through. Perhaps you can see them. Yes, there 
are the holes now. There is one, and the other, to 
rivet this patch or this clamp into the rim of this 
wheel. There are the holes through the clamps, 
through there. There is the hole there in the 
tooth of that gear; it comes through, and 
riveted, put in there for the purpose to hold 
this clamp on, and nothing else. That was ^g 
put in after the accident. That hole there is what 
we call a draw-hole. That was put in after the 
accident, so as to screw a draw-iron in there to 
draw the pattern out of the mould. That is in the 
process of making a new wheel. That is what is 
in every pattern. There are three draw-holes here, 
right there. There are three draw-holes in that 
pattern (indicating). With the exception of the 
three draw-holes, the wrought-iron clamp and the 
steel bar through the hub, which were put in, as I 
say, after the accident to facilitate making a pat¬ 
tern for a new gear wheel—that is the same wheel 
that I have before described as being the gear- wheel 309 
which operated the drum shaft and the power 
shaft on the south end of the elevator. 

Mr. Smyth: I offer those in evidence. 

To Mr. Benjamin: 

It hasn’t been through the fire. It hasn’t been 
heated at all. It might have been cleaned—that 
is, a coat of what we call shellac put on it. It is 
of the same appearance; yes, sir, the same appear¬ 
ance, except a coat of shellac to make the pattern 
smooth, so that the sand of the mould will not 
adhere to the pattern. A coat of shellac all over it. 
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310 Q. Cracks and all? A. Yes, sir. Not on the 
cracks. Leave that out. 

To Mr. Smyth : 

There was no shellac put on the face of the 
breaks. There was no shellac put on it until after 
the pattern of the casting was all put together; 
then a coat was put on the outside of the wheel. 
No, not in the cracks. 

Mr. Smyth: Now, I think that is compe¬ 
tent, and 1 renew the offer. 

Same objection by Mr. Benjamin. Ob- 
jection overruled. 

The four fragments composing the gear¬ 
wheel were considered as marked in evidence 
as Defendant’s Exhibit No. 5. 

Witness: When I saw this gear-wheel on the 
floor, I noticed the place from which it had come. 
That was vacant. I made an examination of the 
elevator the day after the accident to find out what 
else had broken, if anything. I examined and I 
found that one of the cables was fractured or 
broken; that is, so as to be condemned, so it was 
not safe. It was the one on the southwest corner. 
I could recognize, show it to you by the figures. 

312 In Defendant’s Exhibit 2, the cable that I found to 
be broken to some extent was the cable that passes 
over this drum; that is the southwest corner. 
There were two strands broken in that cable, which 
condemned it for further use. There were two 
strands in the cable broken. I believe there were 
seven or eight strands composed the cable; I don’t 
know; there were eight, I think. There were only 
two broken, that is all. There were only two. The 
cable, in the condition I have described, was still 
attached to the elevator and the drum, yes, sir. It 
was not broken entirely in two; just two strands 
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broken. Yes, sir, just enough to condemn it, and 313 
a new cable was put in afterwards. 

Q. Can you state whether the cable, as you saw 
it on the southwest corner, was sufficient still to 
hoist the elevator? 

Objected to; the objection is sustained. 
Exception by defendant. 

The Court: He may answer yes or no. 

Q. Yes or no, can you state? A. Yes, sir. 

I am somewhat familiar with elevator hoisting 
cables. I have seen them operated. I have seen 
the size of cables that pull certain loads. Only 
two strands were broken; that is all. I know how „ 
the ends of the cable are fastened to the elevator 
platform. 

To the Court: 

I know it as a fact, how it was fastened to that 
elevator. 

The Court: You can tell. 

To Mr. Smyth: 

Those cables pass in what they call a socket, 
which is made out of a forging. Sometimes they 
are made out of a steel casting. They are made in 
the shape of what we call a bell muzzle in our busi- 315 
ness, and the cables pass down through the top 
part of it, and then the cable is expanded after it 
goes through, that is, the wires are .pulled apart 
and bent up. This bell muzzle was about, I should 
judge, about four inches long, something like that, 
and then probably there are three or four long iron 
wedges driven in the end of that cable so as to ex¬ 
pand it out, and after it is properly expanded out, 
the wires are properly bent up and held- 

Mr. Benjamin: I move to strike out this 
testimony as not responsive to the question, 
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316 and being apparently a statement of how 
things are done generally; not that elevator. 

The Court: He uses words “ properly,” and 
things of that kind. 

To the Court: 

I am explaining to your Honor just exactly how 
it is connected and how it is held up. This one- 

To Mr. Smyth: 

I have told you a good deal. That all relates to 
the condition existing there; yes, sir, that is this 
^17 particular elevator. After the wires are bent up, 
that casting or forging is filled with hot lead in 
there, molten lead. That is so as to have a solid 
mass, so as to hold the cable from pulling out of 
the socket. That is the object of that. 

Q. As if a bulb of lead were put at the end of 
my fingers to prevent it from pulling through like 
that (illustrating)? A. Yes sir, that is the idea. 

If you put your fingers in a circle that way (illus¬ 
trating) that would represent roughly the socket 
into which the cables would tit, and the end is 
curled up that way and the lead is poured into the 
socket, so as to form a solid mass and prevent its 
318 pulling through ; yes, sir. 

Q. Have you found that to be, in your experi¬ 
ence, an adequate manner of fastening the ends of 
cables to elevator platforms? 

Mr. Benjamin : Objected to. Objection sus-. 
tained. Exception. 

I have seen that kind of contrivance before; not 
so frequently, no, sir. Yes, sir, this kind of work 
and hoist. I made that myself. That cable on 
the southwest corner was still there; yes, sir. It 
is there in the socket. The other cables when I saw 
them the day after the accident were all right. 

The Court: I understand the evidence of 
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the plaintiff to be that one of those cables 319 
was fractured, broken. There is no evidence 
from which the jury can infer the breaking of 
the other cables. There is no evidence from 
which that can be inferred. 

If the southwest cable had fractured right 
through, having in mind that the other three of 
them held, well, I don’t know what the effect on 
the elevator platform would be. It might have 
broke the elevator car up more than it did. Each 
cable is independent of the other. Going back to 
the inspection that I made in October, 1897, in 
which I renewed certain portions of the elevator, 
as I have testified, I occupied in going over it and 
repairing it, well, about ten days or twelve days, 

I think. After I had finished the repairs and in¬ 
spection I tried the elevator, and put a car on the 
elevator and tested it by running it up and down 
in the shaft. I found the elevator in perfect order. 

Yes, sir, I so reported it. Yes, sir, I left the work; 
it was all right. 

Cross-examination—To Mr. Benjamin : 

I did not test the elevator by having a car, which 
was on it, pushed off so that it jogged onto the 
floor of the building, to see whether there was a 321 
strain. The car was put on the elevator and the 
elevator was run up and down. Supposing the 
floor was not quite even, the floor of the elevator 
was not quite even with the floor of the building, 
there would be a jog when the front car wheels got 
on to that track. There would be a jog or a jar 
that would involve an additional strain somewhat. 

I did not test it with any such condition in view, 
because I did not think it was necessary. I have 
been in the employ of the company about eight 
years, seven or eight years, something like that. 

My business is general repairs of almost any kind 
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322 of machinery I come in contact with; machinery 
of all kinds, all descriptions. I am working now 
at 106 West 61st Street. That is the shop—that 
is the Metropolitan Shop. I am sent from there to 
different points as the company may direct me, 
and that was the way I came to go to this station, 
in 96th Street to fix the elevator in October, 1897; 
yes, sir, that is how I came to go there. I made 
no record of the fixing that I did to the elevator 
at that time; I did not. It is not practicable 
when you go on a job to make- I am depend¬ 

ing on my memory as to the particular acts that I 
did when I examined the elevator. I haven’t any 
record to refer to. No, sir, I haven’t talked the 
matter over with nobody. I haven’t talked with 
the counsel or nobody connected with the company 
about what I was going to testify to-day. I talked 
with the lawyers after I had been subpoenaed. I 
talked to them. Not what I was going to testify 
to. I went over the facts about my examination 
and what I found, certainly. I didn’t make an 
affidavit, but I talked it over. I inspected that 
elevator in October, 1897, because I was sent there 
by my boss. My boss is George Millen. He is Mr. 
Geo. Millen. He is foreman of the machine shop 
324 at 60th Street. He is the master mechanic’s son. 
Mr. Millen sent for me to repair the elevator; yes, 
sir, he sent me up there to repair the elevator and 
to do what was necessary in regard to it. I do not 
know of any special reason why he sent for me at 
that time. The elevator was out of order; that is, 
one of the worm gears got loose; that is, the worm 
got loose on the shaft and I repaired it at that 
time. I did not make any record of the work that 
I did to that elevator at that time. In the last four 
and one-half years since I did that I have made 
a good many other repairs for the company. I 
have been around different places. I don’t know 
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how many elevators I have repaired since then; 326 
not a lot of them; they have not got a lot of them. 

I cannot tell what I did to each one of them now, 
sir. I cannot tell what I did, because I think that 
was the last elevator that I done repairs on. At 
Sixth Avenue there are steam elevators. I done 
a little ordinary repairs on them and also that 
one in the shop. Since that time I may have 
repaired two, three, four, something like that 
I don’t remember whether I repaired two or four. 

I remember with exactness just what I did to this 
elevator in October, 1897. Yes, sir; I tested that 
wheel and tested the elevator all over. That was 
my business. I was sent there to repair the ele¬ 
vator, and the repairs that were made in the ele¬ 
vator, I put a drum shaft on the north end of that 
elevator. This wheel at the time I examined it 
was on the drum shaft. I was there examining 
this elevator, making the examination to find out 
what it needed, in 1897, I guess about half a day, 
five or six hours, something like that; five or six 
hours doing nothing but examining it to find out 
what I wanted and what was necessary. I am sure 
I was there five or six hours, something like that. 

It was more than an hour, I know. I know it was 
more than an hour; I could not go over the thing 327 
in an hour. I couldn’t go over it entirely in an 
hour; no, sir, nor in two or three hours either. 

Yes, sir; I was there more than an hour. Yes, 
sir; at least three hours. I examined it the first 
day I went there. No, sir; I did not examine it 
the second day. I went there the second day to 
repair it then. When I examined this wheel with 
the hammer, I used a good light tapping hammer, 
a hammer that weighs about one or one and a 
quarter pounds, and went around and tapped all 
over. Not all over the rim; probably, three or 
four places on the rim. I tapped the rim to see 
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328 whether it was solid, in good shape, and also the 
other gear; examined all the bolts, &c. I tapped 
around the outside rim, the teeth, and thumping 
it to see whether there was any crack or not. In 
order to make a good test of a wheel it is not 
necessary to go all around it, because if that wheel 
is cracked through the rim, anywheres yon hit 
that rim, any part of the wheel, yon will detect it. 
You will detect it if you go close enough. I 
nevertheless did go all around it; yes, sir; three 
or four different places. I did not go all around it, 
because it was not necessary. I understand the 

329 question, yes, sir. If I can tell from tapping the 
wheel at any one point if there is a crack at another 
point in the wheel, why did I go all around the 
wheel when I made the test? Well, a man might 
make a test of a wheel and hit it in two or three 
different places without any special reason for it. 
They don’t test power wheels the same way by 
going all around. If there was a crack in the rim 
of that wheel, it would not be necessary to hit it 
on the rim to find it, because the tension of that 
casting will show it to you. It would show the 
crack itself. I hammered it, if I could see it 
without hammering, because the crack might be on 

330 the back side of the wheel. No, sir; not an invisible 
crack, but over against the post or against the 
ceiling. I could not get at all sides of the wheel; 
no, sir; not exactly; not to see all sides of the 
wheel. This point here you could not see in there 
(indicating on photograph). This part you can 
see. Around there you cannot. Here is the bear¬ 
ing. Here is yonr shaft (indicating), and this 
wheel I speak of is right in here (indicating); that 
is the drum shaft there and here is the wheel (in¬ 
dicating). When I tapped this wheel with a ham¬ 
mer there was nothing peculiar about the sound of 
it, or anything else. There was nothing to repair 
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about the wheel, not to my knowledge at that 331 
time. I would not know by testing it in that 
manner that it was a sound wheel; not out¬ 
side of a crack. 1 could not ascertain whether 
or not it was a sound wheel; there is no 
way. That is, if there is a blow-hole, sand-hole, 
on the inside of that wheel, there is no way of 
testing it, no way of finding it out that I know 
of. No possible way until it breaks, not 
as far as I know. I am not an expert on that part 
of it. The only way of finding out whether a wheel 
that is afflicted with blow-holes can be discovered 
is if you want to burst the wheel with an hydraulic 332 
pressure, you can find it. There is no other way 
that I know of. I put up the other wheel that suc¬ 
ceeded this; the other wheel that was made from 
this as a model. I put that wheel up. Before I 
put it up I gave no test to it at all. There is no 
man on the face of the earth can tell whether there 
is a blow-hole in that wheel that I put in place of 
that, unless he put on the hydraulic test or burst 
the wheel. I know of no way in which to ascer¬ 
tain the presence of blow-holes in a wheel before 
it is in use. I don’t know of any way, and I do 
not believe there is anybody else knows, only as I 
say, the hydraulic pressure to burst the wheel. 333 
There would be no difference in the sound of a 
wheel that had those blow-holes; no, sir; I have 
handled a good deal of them and never discovered 
one yet. I had not repaired this elevator before 
October, 1897, the time I first spoke of; no, sir, 
that is the first I was ever sent there to repair the 
elevator. That was the first time 1 had examined 
the elevator. That is not the only time I examined 
it before the fall. Between October, 1897, and the 
accident I had never examined it; no, sir, 1 never 
had examined it then, but I examined the elevator 
thoroughly after the 1898 accident. After I com- 
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334 pleted the repairs I examined other parts of the 
elevator. I know what your question is. Between 
October, 1897, and the day of the accident—No¬ 
vember 5th, 1898—I made no examination in the 
meantime. I would not be the one who would look 
after the elevator if anything was the matter with 
it; no, sir, I would not, because—I don’t know 
whose business it is. No idea, because I don’t 
work there. I am only just going out on repairs 
like this. If I was stationed there I would know. 
I don’t know who attends to that. Yes, sir; I 
know who sends me to make repairs—Mr. Millen. 
No, sir; I don’t remember that I was on that ele¬ 
vator for any purpose between October, 1897, and 
November 5th, 1898. Ido not know of the elevator 
falling in June, 1898, before this accident. It had 
not fallen previous to my call in October, 1897; no, 
sir, not that I know of. I don’t know of its fall¬ 
ing before its falling in 1898—November 5th, 1898. 
I don’t remember. I never spliced a cable on that 
elevator since I have been working for the com¬ 
pany. I never repaired a cable on this elevator. It 
was an eye-bolt that went down through the floor 
of the car. That is the eye-bolt in which the cable 
fastens. The eye-bolt is connected with the socket 
336 in which this cable comes, and fastened the way I 
have described. I don’t know when I made that 
repair; I forget the exact time I made that repair. 
It was between October,1897, and November, 1898, 
sometime; now, I don’t know—yes. I don’t know 
exactly when the other repairs were made; about 
when, I couldn’t say. No, I don’t know as I can 
tell within a month. 

Q. How is it you are able to fix the day, and all 
you did with reference to these repairs in 1897, and 
you cannot tell within a month of when you fixed 

- A. (Interposing) Might have been in June or 

July. 
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Q. Of what year? A. 1897—or 1896. 337 

Q. 1898 yon mean? A. Yes, sir. 

It was after this repair that I testified about. 
Wasn’t that repair that I testified about made 
after the fall of the elevator—the repair of this 
cable? I haven’t worked on the elevator since that 
repair, since I put that gear on. In June, 1898, or 
July, 1898, I made a repair to the eye-bolt. No, I 
don’t remember. I don’t think there was any fall 
which preceded this repair to the eye-bolt, of 
which I speak, in 1897 or 1898. I made a re¬ 
pair of that elevator between October, 1897, 
and after the accident in November, ggg 
1898; I had forgotten that. In July, 1898, 

I made, well, repairs. I fixed that eye-bolt; 
that is all. I fixed the eye-bolt—had a new one 
of them made. Yes, sir, new eye-bolt made. I 
think the eye-bolt was broken in two. I had a 
new one made. The cable that fastens around 
the eye-bolt was all right. I put that on again; 
it was on at that time—this cable, certainly. It 
was off, and I put it on. No, sir, I didn’t solder 
it. Put it in the socket, and leaded it. Previously, 

' I forgot about that. After I put that repair on in 
J uly, 1898, that is all I think I did. I tried the ele¬ 
vator to see whether it was all right; tested it then. 339 
I remember all about the fixing, and tested it, 
too—ran it up and down. I don’t remember 
whether I had a car on it; I don’t think I did, 
because I think I would remember it. After I had 
made this repair to the car, I do not remember 
testing it by running it up with a load of a 
car on it. The eye-bolt in which I put the cable 
again, in July, 1898, was not on the southwest 
cable; it was not the southeast cable; it was 
on the north end, but which one I don’t know. 
Whether it was the northwest or northeast cable, 

I don’t remember; I think it was the northwest 
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**40 cable—now, I do remember it was the northwest 
cable. It is here (indicating on photograph Ex¬ 
hibit), next to the wall. It is towards 97th Street. 
I do not remember that distinctly, that it was that 
eye-bolt that I fixed on that occasion, instead of 
any of the other cables or eye-bolts; no, sir. I 
forgot the fact that I fixed any of them at all at 
that time. Well, yes, I had forgotten all about 
that repair, because it was only just a small item - 
at that time, of minor consequence, the fixing of 
the eye-bolt. 

Q. But if the cable was not put in that eye-bolt 

341 properly and securely, then it might pull out and 
slip down? 

Mr. Smyth: The northwest cable did not 
give way, and there is no claim that it did. 

The Court: It is only fixing it in his mem¬ 
ory. 

Witness : I would consider it of some conse¬ 
quence to have fastened the cable to the eye-bolt 
properly and securely. Yes, sir, certainly of con¬ 
sequence. No, the elevator would not fall, if it 
was properly attached. If the cable came away 
from the socket on one corner of the car, and went 
up, of course that would let it up over the drum. 

342 There were four drums—two upon each end of the 
elevator; that is right, two on each end, and the 
cable on one corner was solely connected with the 
drum above it—immediately above it. The turn 
ing of the shaft and the drum winds the cable up. 
Winds it up and winds it down, each on the inde¬ 
pendent cable. I went there in November; I do not 
remember exactly, somewheres about the middle 
of November. The day of the week, Monday, 
Tuesday, Wednesday, Thursday, I don’t know. 
I couldn’t tell you that. I do not work Sundays; 
didn’t go there Sunday, the day after the accident. 
The accident occurred on Saturday, November 5th. 
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I wasn’t there on Sunday, no, sir. I went there 343 
on the following day, Monday. I think I did, yes, 
sir. Sure abont it; yes, sir. I went there on 
the following day, that is, after the accident 
happened. If the accident happened on a Sat¬ 
urday, I did not go there until Monday. I 
went there to repair the elevator. I did not 
make a record of it anywhere. I am not in 
the habit of recording it. When I arrived on the 
premises on Monday, if that was the day, the 
elevator car was down at the bottom floor, I 
mean the ground floor. There is a pit or 
well underneath the elevator shaft. Well, there 
is no well; it is just an open space. It is not 
three or four feet high around the sides; 
no, sir, there is no well at all. There 
might be a little space just to let the car 
down on a level with the ground floor; 
it might be two feet deep. I didn’t pay 
any attention to it. That was not my busi- 
. ness. This elevator was in that part of it—in the 
pit there; it was in the pit. I did not examine the 
car. That was woodwork, and that belonged to • 
another department altogether. I did not exam¬ 
ine the car itself. All I had to do with was the 
machinery, up above on the second floor. I paid 346 
no attention to the elevator car, how bad it was 
broke. I might have given it a glance as I passed 
by, but as to any examination I did not give it 
any. Sure about that. 

Mr. Smyth: You mean the machinery that 
was on the ceiling of the second floor? 

The second floor means the whole machinery 
and everything else. 

Mr. Smyth : The ceiling of the first floor. 

The Witness: That is on the ceiling of the 
first floor. How far that distance is between 
the ground floor and the first floor, I don’t know. 
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'446 About twenty-five feet; yes, sir, about that, to 
the best of my knowledge. 

To Mr. Smyth: 

It is as high as this ceiling; very near, sir. It is 
quite a height up there. It might not be twenty- 
five feet, though. 

To Mr. Benjamin: 

I say that I did not examine any part of the ele¬ 
vator platform, so that I did not examine the eye¬ 
bolts and sockets. The eye-bolts and sockets were 
taken out by another party and delivered to me, 
^47 and I had them repaired. I did not examine it 
myself down there on the elevator platform. I 
don’t know how bad it was broke; no, sir, and I 
don’t know what repairs was made to the platform. 
I have described at length the way this cable goes 
into the socket; that has nothing to do at all with 
—This socket which held this cable was still on the 
platform of the elevator car; that was not up in 
the air on the second floor. I have examined this 
socket in which this cable went before the accident. 

To the Court: 

g 4 g 1 did not examine it after the accident because I 
did not go down there. 

To Mr. Benjamin : 

When I saw it this cable was not entirely 
away from this socket into which it had been put 
on the elevator. The socket and the cable was 
still connected together. You know the socket and 
the cable is leaded together, but the socket and the 
eye-bolts is two different parts. I say there were 
two strands of the cable broke. Where that end 
of the cable that broke, when I went there on Mon¬ 
day, was, I don’t know. I couldn’t swear where 
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that was. I don’t know. It might have been 349 
down on the ground floor. 

To the Court: 

I saw it on that Monday; yes, sir. I took it out 
and condemned it. I took the cable out. 

To Mr. Benjamin: 

I do not remember taking it out of the elevator 
car; no, sir. I don’t know who did that. 

Mr. Smyth : He didn’t say it was taken out 
of the car. 

The Witness: Understand that cable was 
stranded—strands were broken. I personally do 
not know whether the cable was still fastened to 
the socket of the elevator after the accident. No, 

I do not. I did not take that out. The only thing 
that was broken about this cable were the two 
strands at the end where it fastened into 
the socket. The strands were broken just enough 
to condemn it. I condemned this entire cable and 
got a new one. Yes, sir, that is correct. The 
break was not in the end right by the socket. It 
was midway in the length of that cable above the 
socket about 25 or 30 feet. The cable, I should 
judge—I took the measurements of it, but I have 351 
forgotten the exact measurement—but the cable is 
about 60 or 70 feet long, and this break that I 
found was not at the socket that I am talking 
about, but the break was 25 feet above the socket; 
something like that. It was over twenty feet any¬ 
way. It was midway in the leugth of the cable. 

Prom my examination, the break at the end of the 
cable was not within two or three inches of the 
socket. There was no break there, to my knowl¬ 
edge. There was no break there at all. There 
was only one break in that cable. After the acci¬ 
dent in November I put a new cable on and put 
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352 that new gear on. I put only one new cable on; 
that is all. That was the southwest cable; the 
southwest cable I put on—the new one. I put that 
new gear on. I put this new gear on as soon as T 
could get the casting from the foundry; it might 
have been four or five days, to the best of my 
. knowledge. In the meantime this broken gear was 
sent over to the shop. I did not superintend its 
preparation there for the pattern. 1 didn’t have 
anything to do with that. I had nothing to do 
with that. The foreman of the shop superintended 
that. I know what was done to that wheel after 
it was taken over to the shop. It shows right 
there. Those patches were put on to hold the 
wheel together so that they could use it for a pat¬ 
tern. It shows it right there (referring to the ex¬ 
hibit). That was all that was done. That is all. 
yes, sir. Just simply screwed together in that 
way with clamps to form the apparently perfect 
wheel for the model. Yes, sir, that is right. 

Q. How is the new wheel made with reference 
to that casting? 

Mr. Smyth : Are we going into the history 
of the new elevator? 

Mr. Benjamin: I am trying to trace the 
354 operation that this wheel went through before 
it came into this Court. 

The Court: According to your contention, 
this is not the wheel? 

Mr. Benjamin; Not that, but it is not in 
the same condition it was at that time. 

After it got to the shop those patches were put 
on the wheel so as to hold it together, to use as a 
pattern. It was not cleaned up in the shop. No, 
sir, it has never been cleaned; just in the state j ou 
see it now, except, 1 suppose, when it was in the 
foundry they gave it a coat of shellac so as to 
smooth the casting, you know. I don’t know, from 
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an inspection, whether it has had a coat of shellac ^65 
or not. Well, it might have been worn off. 

To Mr. Smyth: 

If it has, it has been worn off. Shellac evapo¬ 
rates. It won’t always stay. It has not body 
enough. It is not varnish; no, sir, it is just a coat 
of shellac. I don’t know whether it was shellaced 
or not; no, sir, but most generally they do give a 
coat of shellac so as to make it smooth so that the 
sand won’t stick to it. 

To Mr. Benjamin: 

Well, it was drawn together the best it could be 356 
so that the cracks would not be exposed. The 
shellac might run in between the cracks; it might 
if it is thin enough. I cannot tell an old crack 
from a new crack if it has a coat of shellac over it. 

In addition to the clamps which I pointed out on 
that wheel, there is another part of that wheel, 
as it is here now, that was not in the 
wheel w r hen it was sent to the shop. Well, 
yes, if you want to get right into it, it has what 
we call the core print. I don’t see the core print 
here. That is not sometimes called the key. The 
key is a wedge driven in there so as to keep the 
wheel on the shaft so that it won’t get loose on 
the shaft. The key goes into the hub of that 
wheel and keys that wheel on the drum shaft so 
that it won’t slip. The key that was in it when 
the elevator broke down is not in there now. That 
key is in the other gear. 

To Mr. Smyth: 

Now in use. 

To Mr. Benjamin: 

The key that was in the old gear wheel is not here 
but is in the new wheel in the elevator. I put it there. 


1 
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358 I don’t know whether anybody took it out or not. 
I used that key for the new wheel. There was a 
break where this key was; there is a break on that 
wheel where this key was. There is here (indi¬ 
cating). Here it broke; that is a groove there in 
which the key slides. There is a split right oppo¬ 
site where this key slides in; that is right. That 
is a (indicating on the exhibit) blow-hole. The 
blow hole is right here (indicating on the broken 
wheel exhibit). That is a blow-hole. You would 
have to go to an expert about whether that is the 
only blow-hole in it. I can tell an old crack from 
ggg a new crack. 

Q. After it has had a coat of shellac? 

Mr. Smyth: Objected to; there is no evi¬ 
dence it had had a coat of shellac on the crack 
at all. 

Mr. Benjamin: He said when it was put 
together and shellaced the shellac would run 
into the cracks. 

Mr. Smyth: But he said he does not, after 
looking at it, know whether it was shellaced 
or not. He said he could not say that any 
shellac was on the wheel at all. He supposed 
they would shellac it before they put it into 
360 the mould, but there is no evidence that there 
is any shellac on the wheel at all, nor is there 
any evidence of shellac on the face of the crack. 

The Court: This blow-hole that is alluded 
to by counsel, that is what you claim was the 
undiscoverable defect? 

Mr. Smyth: That is true. The blow holes 
will be pointed out more in detail by the other 
witness. 

I don’t know whether there is any other blow¬ 
hole visible than the one I have pointed out. None 
visible to me. I found no others; I found no 
others. I found no other blow-hole excepting the 
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one I showed to you just now. 1 have not exam- 381 
ined it to see whether there are any others. I have 
not examined it. Might be other blow-holes for 
all I know, that are visible. I have examined that 
wheel enough to be able to state that that blow¬ 
hole that I just pointed out is the only one that is 
visible to my naked eye; that is all I know of; 
yes, sir. 

Re-direct examination—To Mr. Smyth: 

Q. You said that when you were testing the 
wheel in 1897 with a hammer, that you tested it 
in certain places. I understood you to say that 
you tested all over. Did that include the hub as 
well? A. Included the hub; yes, sir; included 
every part of it, key and everything; 

Thomas A. Delaney, a witness called on behalf 
of the defendant, being duly sworn and examined, 
testified as follows: 

Direct examination—To Mr. Smyth : 

My business is Superintendent of Transportation, 
Metropolitan Street Railway Company. Well, I 
was Division Superintendent for about eight years; 
Superintendent of transportation about two, two ggg 
years next June. My position in November, 1898, 
was Superintendent of Second Avenue. My office 
was at 90th Street and Second Avenue. My office 
was at 90th Street—Second Avenne, between 96th 
and 97th Street, in the middle of the building, on 
the second floor, one flight up. That is the repair 
shop floor. I remember this elevator accident 
which has been spoken of. I was in my office at 
the time the accident happened. I was told about 
the occurrence. I went down to the elevator and I 
arrived there shortly afterwards; seven or eight 
minutes after it happened. I was told right then 
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364 ag soon ag happened. When I arrived there, 
seven or eight minutes after it happened, I found 
the elevator on the ground floor with the car on it. 
The car was badly broken up. With regard to the 
machinery of the elevator. 

The Court: What he saw. 

Witness: What I found. I found the gear 
wheel broken, attached to the shaft, which the 
drum is on, located on the south side of the ele¬ 
vator. I see that gear wheel here (pointing to the 
exhibit). That is the one, yes, sir. With regard 
to the cables attached to the car, I found the four 
300 cables in place. I found the four cables in their 
proper place. They were still attached to the 
platform and drums. There was nothing else 
broken about the machinery than the gear wheel. 
I made an examination to find out what the trouble 
was. That gear wheel was lying on the floor at the 
time I saw it, and the foreman was about to remove 
it, but I did not wait. 

Cross-examination—To Mr. Benjamin: 

I did not examine the wheel carefully. I looked 
and saw the wheel; saw that that was broken. 
When I went to the scene of the trouble I got on 
366 the ground floor; that was right after the accident 
happened. There was not a great crowd of people 
around. A number of people came there—about 
ten or fifteen persons. I saw Swenson and the 
other two men there. I didn’t see Swenson taken 
out from under the car. I saw them, yes, sir. 
Swenson he appeared to be hurt, yes. I can’t say 
just how; I do not know whether or not there was 
blood on his face. I have no distinct recollection 
as to how badly Swenson appeared to be hurt. I 
paid attention, certainly. I went over and asked 
him if he was hurt very badly, as I did to every 
one of the men who appeared to be injured. That 
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was the first thing I did after I got there. Yes, 367 
sir, it was. I paid more attention to Creamer, be¬ 
cause he seemed badly hurt; he seemed to be more 
so than was Swenson. I waited nntil they were 
sent off in the ambulance before I did anything 
else, and after I finished with them I had the 
broken car removed. I ordered it removed off the 
elevator. It was pretty badly splintered up. I 
came to the conclusion the elevator was broken by 
this gear. The elevator platform was sprung. 

The platform seemed to be out of place, the plat¬ 
form of the elevator. Nothing was broken about 
it. No, sir, nothing broken at all. I examined it .^g 
thoroughly, too. I went over it, yes, sir. I did 
what I could on the top of the elevator, not under¬ 
neath it. I noticed the cables in their places; yes, 
sir, they were. They were fastened in their 
sockets, without any appearance of break at all. 

No appearance of any break. The elevator was 
not on the level just as it would if it had been 
run down to the floor. It was partly up on one 
side of it, I noticed. There is a well-hole of just 
probably about two feet depth, just enough to 
allow the elevator to rest in it, bringing it up on a 
level with the ground floor. It was partly up on 
the 97th Street side. That is, out of the well, 369 
raised partly above it. 

To Mr. Smyth: 

That is, one end up and one end down. 

To Mr. Benjamin: 

One end was tipped down in the well, and the 
other raised above. Yes, sir, the one on the south 
side was down, and, of course, this (referring to 
the exhibit wheel) being broken, it went down to 
the bottom first. 

To Mr. Smyth : 

I say this being broken, I refer to the gear. 
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370 rp 0 Benjamin : 

I went on the elevator platform after the car was 
removed; to put this elevator in its place, in the 
well that is built for it, to set it here, we had to 
take hold of these cables to pull on it to set it in 
place, and for that reason I know they were alright. 
This well that was built to allow the elevator to 
come down here, we had to pull on these cables, a 
number of men, in order to set it in its place, as I 
wanted it set in that way. I mean that before I 
left it I had it leveled so that it was just as if it 
ran down alright. Yes, sir, just as if nothing had 

371 happened. I had men to do that at the time. The 
reason I know the cables were not broken—when 
the men were engaged in straightening this eleva¬ 
tor platform I was right close by, within two feet 
of the elevator, on the floor, outside. They were 
not inside. There is no inside. In the open space 
there. They were by the elevator to put it in its 
proper place. Who fixed that elevator afterwards 
—the platform of the elevator—I don’t know. I 
turned it over to the general master mechanic. It 
is part of his business. Mr. Thomas Millen is the 
general master mechanic. I do not know when it 
was actually taken up from the well where I left 

372 it—from this pit. No, sir, I didn’t pay any atten¬ 
tion to it. After I reported the occurrence I turned 
it over to the geueral master mechanic, and it is 
his place to repair it. I did not make any note at 
the time of what I found about the elevator. I did 
not make any memorandum of it; no, sir, that is not 
part of my business. That was not within my juris¬ 
diction. I remember the circumstances; I have 
talked it over with someone before testifying. Yes, 
sir, Mr. Ames asked me if I remembered the circum¬ 
stances. I remembered the cables were alright my¬ 
self. I may know Mr.Lawson or Larsen, but I cannot 
just place the name now. He did notget the elevator 
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out after it fell, from the well, a week or so after- 373 
wards. No, sir, he didn’t do that. I don’t know 
anything about that. I am quite sure that I straight¬ 
ened up the elevator that day, so that it was on the 
level. It was through my orders, yes, sir. I per¬ 
sonally directed it to be done that very time. This 
accident happened, to the best of my recollection, 
around three o’clock or shortly after that. Mr. 
Millen fixes the hours for the men in the repair 
shop. Well, some shops let out at 4.30; others 
at 5 on Saturdays. The men went home at that 
time—about 4 or 4.30, I should judge. The men 
that I had take this elevator out, to straighten out 
the elevator platform, were some of the hitchers 
and some hustlers. Not the men from the repair 
shop. Not just the men who happened to be on 
the floor. No, sir, they were upstairs and I ordered 
these men brought down to straighten out the ele¬ 
vator. I know when an elevator falls down; if it 
fell I would know all about it; I would have to. I 
did not hear of its falling in June, 1898, before this 
accident. I did not know of its falling then. I 
did not know of its being repaired in July, 1898. 

I had no oversight of the repairs of the elevator. 

John T. Kelly, a witness called on behalf of 375 
the defendant, being duly sworn and examined, 
testified as follows: 

Direct examination—To Mr. Smyth : 

My business is a machinist, in the Metropolitan 
Company’s employ. I was one of their machinists 
in November, 1898. I have been a machinist for 
fifteen years. I worked in 97th Street, the car 
barn on Second Avenue, in 1898. My duties there 
before this elevator fell were those of a general 
machinist. I did have something to do with the 
elevator. I had to inspect it and run it. I in- 
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376 spected it once a week. Oh, I have been doing 
that for ten years. I mean this particular eleva¬ 
tor; yes, this particular elevator. Eleven years I 
have been there. I inspect it in this way; I would 
take and look all around it, get up on a ladder, 
and look all over the gearing, and oil it up, and 
run it up and down three or four times, that is, 
when we are not using it much. That is about it 
generally. I would inspect the cables. Yes, sir, 
we would look those over while she was running 
up and down. Once a week I would do that. I 
would oil it up at that time; yes, sir, oil the dif- 
ferent parts. I saw the accident. The accident 
happened on a Saturday and I inspected it on a 
Tuesday. Tuesday or Wednesday was my regular 
day for inspecting. On Tuesday preceding the 
accident the elevator was all right. There was 
nothing noticeable about the cables, so far as their 
being out of order was concerned, and with regard 
to the gear wheels or other parts of the machinery, 
she looked all right. If I saw a crack or any¬ 
thing of that kind in the metal, it was my duty 
to report it. That is part of the things that I 
would inspect for. No, sir, I did not find any 
such things. I did not find any evidence of any 
378 weakness in any of the gear wheels or drums. 
Mr. McGuire is my immediate foreman. I had just 
stepped off the elevator when it fell. I operated 
it with electricity. It is operated with a chain. I 
pull a chain up and down. The chain is situated 
in the centre of the elevator; that is, on the side, 
you know. The place where the chain is, is shown 
in Defendant’s Exhibit 3; the chain is right 
here. You can’t see it here. Behind the post, 
in the middle of the picture. When I operated 
the elevator I stood on the floor. I remem¬ 
ber the sign that was on that elevator, at the 
time of the accident and before. That sign 
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was on the cross-bars, the cross-tree that runs 379 
across the side of the elevator. I am indicating 
that curve here (referring to the photograph). 

That is the cross-tree shown in Exhibit 2. That 
sign said no persons allowed to ride on this ele¬ 
vator. I saw the elevator go down. Well, I 
raised the car upstairs and then I hollered up for 
the painters to come down and three of them came 
down, and of course they went on the elevator. 

They went on the elevator; yes, sir, and as a gen¬ 
eral thing I get on the front end- 

To the Court: 

On this occasion, after they got on the elevator, 

I caught hold of the front end of the car and 
pulled and they got behind to push. She got 
off the elevator about 8 feet, when the gear wheel 
broke and the elevator fell on the south end. 

To Mr. Smyth: 

This gear wheel here, I guess it is. That is the 
gear wheel that is shown in Exhibit 2, attached to 
the south drum shaft. That gear wheel works the 
drums, and when that gear wheel broke there was 
nothing to prevent the drum from unwinding. 

That is what happened. Both drums unwound on 
the south side, and they let that end of the elevator 
down; correct. I saw the elevator after that. 

With regard to the cables attached to the platform, 

I noticed what their condition was after the acci¬ 
dent. They looked all right to me. 

To the Court: 

I noticed what their condition was after the acci¬ 
dent. 

To Mr. Smyth: 

They were not broken. They were still attached 
to the platform of the car. The elevator right after 
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the accident, or when it moved, was pushed back 
into its place, into the ^ell-hole. I cannot state 
whether the cables attached to the south end of 
the platform were used in getting the elevator flat 
on the floor. 

Q. Now, when cars are taken off of the platform 
of the elevator, is it necessary for the men to go on 
the platform to push it off, or can it be taken off in 
any other manner? 

Mr. Benjamin: Objected to as calling for 
an opinion and conclusion. 

Objection sustained. Exception. 

That is the same gear wheel that broke—the de¬ 
fendant’s exhibit. That gear wheel fell when it 
broke, right on the floor, on the repair shop floor; 
that is, first floor. 

Cross-examination—To Mr. Benjamin: 

I had been running that elevator for ten years 
past. That is not the only employment I have had 
with the company; no, sir, I am a general ma¬ 
chinist besides, and run the elevator. Yes, sir, I 
am the only one that looks after the elevator. 

To the Court: 

I have other duties. 

384 

To Mr. Benjamin: 

That is not my only duty, to run the elevator. 
No, sir; run the elevator, and also do general work 
around the shop; so that the rest of the time, when 
it is not being in operation, I am busy with other 
matters — getting the stuff ready for the cars, the 
iron work for the cars. I go when I am called on, 
and run cars up to the different floors, just as oc¬ 
casion arises, so that I am not called on very often 
for that duty. I am 31 years old. We had a little 
trouble with that elevator in 1897; trouble in 1897, 
yes, sir. There was no accident—the elevator fell. 


382 
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There was nobody hart; it fell. That was 1897, 385 
about two o’clock in the afternoon. I guess about 
November or October, somewhere like that; Octo¬ 
ber, 1897. This was the time following which Mr. 
Prayer repaired the elevator, and that was follow¬ 
ing the fall. It fell in 1898. No, sir, the elevator 
didn’t fall in June, 1898, nor in July, 1898. It did 
not fall between October, 1898, and November 5th, 

1898. There was a slight accident. That was in 
June, 1898. Yes, sir, I believe there was a bolt on 
the north end, bolt out or something. I mean the 
eye-bolt that holds the cables; one of the cables. 

The elevator did not drop any distance at that time. 

No,sir, it didn’t drop; it raised up about six inches; 
tipped up, I mean. The corner where the eye-bolt 
gave way tipped up; that is right. Nobody was 
hurt at that time. Mr. Prayer repaired that break 
at that time. Well, he was around there. I did 
not see him, but he was around there. I know 
that he was at work on the elevator; fixing it. 

That bolt was located on the elevator that he fixed; 
on the northwest corner. That is towards Second 
Avenue and 97th Street, on the north side, towards 
97th Street. I am sure it was not the opposite 
corner, towards 96th Street. He took the bolt out 
and sent it to 50th Street and fetched it back next 387 
day. There was a bolt that was broken, and he 
took the broken bolt out; I know that. Yes, sir; 
and sent it over to 50th Street and brought it 
back the next day. I couldn’t say whether 
it was the same bolt or not. I don’t know 
whether it was or not; not whether it was the 
same. My duties of inspection did not cover the 
examination to see whether he brought the same 
bolt back, or a new bolt. I looked the elevator 
over every week. I said I looked it over and 
walked around it and oiled it and saw that it 
worked- all right; that is right. I looked over it 
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^88 f or breaks, to ascertain whether there were any 
breaks in it. I merely looked at it with my eye, 
to see; just gazed at it. I did not use any hammer 
test on it. I examined the ends of the cable to see 
whether they were firmly fastened in the sockets. 
You can put your hand on them and feel whether 
it is firmly in the sockets. I do not believe I was 
on the elevator when the cable broke before, June 
or July, 1898. At that time there was no car on 
it. There was no car on it at that time. Then it 
was repaired and from June to November it had 
been run, just as it had been fixed at that time, 
ggg without any further repair; that is right. At the 
time of the accident I was standing on the floor. I 
was not by the lifting chain that I lift up and 
down. I was standing by the car. McGuire, the 
superintendent, just came out of the office as we 
were pushing it off. As we began the work of 
pushing it off he was coming around that direction. 
The men went to the back of the car to push it off. 
The tracks on the elevator platform are built so as 
to join in the same direction the tracks on the 
floor, so that when you push the car off it will 
follow on the tracks on the floor; that is the way 
it is situated; yes, sir. There is space around the 
890 elevator, between the elevator and the floor; prob¬ 
ably half an inch space; half an inch all around. 
There is as much space on the side as there is on 
the end; just about the same thing all around,about 
half an inch or an inch (witness indicates about 
half an inch). The tracks are close up to the edge 
of the floor; I mean the ends of the track abut the 
end of the floor. That picture, Exhibit 2, is a cor¬ 
rect representation in all respects of the condition 
of the elevator floor as it was at the time of the 
accident; that is it. Just the same. The only 
difference is the elevator is raised a little higher 
than it was then. The elevator goes up above the 
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floor a little more. Previous to the accident it was 391 
level with this curved rail (indicating on the pho¬ 
tograph). Judging from the way it looks here, it 
is about half an inch above it. There wasn’t quite 
a little difference between the level of the elevator 
platform and the level of the floor. They were 
just even. About that I am positive. If the ele¬ 
vator was below it would make a difference whether 
it is even, or a little bit above or below, as to the 
ease with which a car may be shoved off; it would 
jar the elevator. If it was a little bit below, then 
when the car jogged on to the floor of the building 
it would create a jar and impose a strain. Those ggg 
items in this Exhibit 2 , which you point out, were 
not there before the accident (indicating). They 
are slide bolts, put on to hold the elevator so that 
it won’t fall. 

The Court: Anything done after the acci¬ 
dent is incompetent. 

To the Court: 

It had nothing to prevent the elevator from fall¬ 
ing in case the cable broke. 

To Mr. Benjamin: 

If one of the cables broke, she wouldn’t fall at 393 

all. If the other three broke- 

Mr. Smyth : Objected to on the ground that 
it is immaterial, because three cables did not 
break, nor two, nor is there any evidence 
of it. 

It would make a difference. If one of the cables 
broke at a time when the car, a horse-car, was 
being shoved off, after it got some eight feet on the 
floor, if then the cable at that end where the car 
was going off should break, the elevator would not 
fall. No, it would not. The elevator would wedge 
fast and probably it would break dowu— It did 
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394 f a i] i n this case; yes, sir, but the gear wheel broke. 
I saw it go. The elevator fell first, and then the car 
tipped right over. MU 

Q. The car is being shoved yin this direction 
(illustrating) and the cable broke here? A. The 
gear wheel. 

Q. The gear wheel broke, how did the car, which 
was somewhat in this position (illustrating), how 
did that car act? A. Turned right over. 

Q. Kind of somersault like that, and went right 
down in the hole and the men on it? A. The men 
were on the side. 

g The gear wheel broke and that car turned right 
over. The men were on the side. They were 
thrown a little to one side, but the car went straight 
down in the elevator. 1 suppose when the elevator 
struck the ground at that end the jar loosened the 
cables on the other end and they fell right down 
with it. The elevator got to the ground first. Then 
when this thing tipped up the car flopped over and 
the elevator and the car both went to the bottom 
of the well. The gear wheel broke first. I know 
because I got hit with it. I know. I was right 
there. I was standing on the southeast side of the 
car. The lifting chain of the elevator is on the 
396 east side of the elevator. I was not near the lift¬ 
ing rope; no, sir, I was on the end of the car. The 
lifting rope is behind this post here (indicating). I 
was standing right here (indicating—referring to 
Exhibit 2). I was standing l’ight here in front of 
the car. Near this point (indicating), and this was 
the first floor; that is, one flight up, and the gear 
wheel was right up here (indicating), in the ceiling 
of that same floor, and the drum shaft was there. 
Near the drum shaft. I had no warning be¬ 
fore the car went down. What first attracted 
my attention was that the car was pulled 
out of my hand when she was falling. The first 
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thing I noticed was when the car that I 397 
had hold of was jerked out of my hands; the next 
thing was that a piece of the gear wheel hit me on 
the leg. The gear wheel hit me after I felt the car 
pulled away from me; that is right. Of course, it 
would take a second or so for that piece of wheel to 
hit me in the leg. After I felt the car pulled away 
from me I was struck by the gear wheel. It was not 
more than a second after. All happened at once. At 
the time I was pulling the car and I felt it pulled 
away from me. I was going right ahead with it. 

I was paying attention to the car. I didn’t have 
my eye on the gear wheel. I didn’t have my eye ggg 
on the southwest cable. I was just paying atten¬ 
tion to the car. 

(Adjourned to Wednesday, February 26th, 1902, 
at 10.30 a.m.) 


February 26th, 1902. 

The Court met pursuant to adjournment. 

John Kelly resumed the stand, and cross-ex¬ 
amination continued. 399 

To Mr. Benjamin: 

After I felt the car pull back, I say the next 
thing that I noticed was the fall of a wheel at my 
feet, or somewhere near me. After the car was 
pulled out of my hands, a piece of the gear wheel 
came down and hit me in the leg; that piece over 
there (indicating)—the third largest piece. The 
piece fell right on the floor. It was right in front 
of the car, towards the south end then of the ele¬ 
vator ; south end, yes. One of those other pieces 
fell right alongside me. Yes, one of the large 
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400 pieces; well, about three or four seconds after. 
Then I ran up to the office and rang up the ambu¬ 
lance for those gentlemen that were hurt. I didn’t 
stay at the spot long after the thing fell. I ran 
away at once to the office to notify what happened. 
I say I saw two pieces fall, and that is all I noticed 
before I left. The others hadn’t come down when 
I went away. No, I hadn’t seen them. I couldn’t 
say which piece it was of the large pieces that 
stayed up there. It was some one of them—I 
don’t know which one—fell. Yes, the small piece 
that hit me. I think it was that largest piece that 
remained, or, at least, I didn’t see it fall. That 
piece, this larger one, I took down that minute off 
the shaft. I know that it didn’t fall at the time; 
one piece stayed up there. That is the largest 
piece of Exhibit 5; the large piece. I took it 
down. I took down the one piece—this larger one. 
That was still in its place up there, where it would 
be seen when the machine was in operation. It 
had not moved at all; right in its place. The key 
there held it. The key was still in the groove 
where it belongs in that wheel at the time I took 
this large piece down. The piece is split off right 
where the key is inserted. I see it is there. That 
402 is the way it was when I took it down. The other 
part of the wheel had split off at the point where 
the key was inserted in the wheel. I say there is 
a separate drum for each of the four cables of this 
elevator. The cable of one drum is not at all con¬ 
nected with the cable of the other drum. There 
are no counterbalances or counterweights on the 
cable. They just unwind like a windlass from the 
drum. There is a pinion on each end—a counter¬ 
shaft to run these drums. Each end of the ele¬ 
vator has a pinion. That connects into those gear 
wheels and runs the drums. In case the gear 
wheel breaks there is nothing to support that end 
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of the elevator. In case the gear wheel breaks 403 
there is nothing to support, whichever end it is. If 
it broke on that end, then that end would fall. 

The south end broke, so that it went down, that 
end. Until the gear wheel breaks the weight of 
the elevator and this car is supported entirely by 
these four cables. When this wheel breaks, then, 
there is nothing to prevent the car dropping down, 
because there is no resistance. It would simply 
drop to the bottom. The cables would unwind 
around the drum without resistance. 

Mr. Smyth: That is our contention. We 
have had it over and over again. 4 ^4 

Q. So that if it was the fact that the cable broke 
when the elevator fell, then the breaking of the 
gear wheel would not account for the breaking of 
this cable, would it? 

Mr. Smyth: I object. 

Mr. Benjamin: One part of our case is that 
the cable broke. Now, he says that the cable 
unwinds when the gear wheel breaks, so that 
there is nothing to resist the fall. Now, I am 
asking if he can account for the break in the 
cable if the gear wheel only breaks. 

Mr. Smyth : Not unless the witness’s atten- ^Qg 
tion is called to the fact that the end of the 
elevator that goes down goes down with a sud¬ 
den jar and hits the floor, and may not that 
have caused the cable to break? I object to it. 

He is not called as an expert on that. 

The Court: He is only a mechanic. 

To the Court : 

This gear wheel is the bevel gear. 

Q. And then the worm gear is what (you get the 
power with? 

Mr. Smyth: Yes, sir.j 
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406 7%e Court: And the pinion connects the two 

together? 

Mr. Smyth: Yes sir. 

To Mr. Benjamin: 

I said on my examination in direct that no part 
of the cable was broken. One cable was stranded. 
That was the southwest cable. It was not broken 
entirely off, but only two or three strands. I saw 
that elevator the day after it fell. It was on the 
ground; it was laying flat; it was out of the well 
about four feet, toward the north end. No, it was 
not tipped; it laid flat. The south end of the ele¬ 
vator was tipped into the well. It was tipped into 
the well. I noticed each of the cables on that ele¬ 
vator. I am quite sure that the cable end of the 
southwest corner was not dangling on the wall. It 
was not. It was caught into the drum. It was 
not hanging there by these strands, partially 
broken. No, these strands were just loosened. I 
mean, caught in the socket of the drum. The 
drum on top. There was no break at the socket; 
no, there was not. The cable was still fast in the 
socket. If I was standing as Mr. Sezen—Mr. 
Swenson—said I was, at the side of the lifting rope, 
408 the pulley, the chain pulley of the elevator, I 
would not be in a position, because of the car, to 
see this southwesterly cable. I couldn’t see it if I 
stood there. I say I stood in front of the car. 
What make of elevator this is I don’t know. There 
is no name-plate on it of the manufacturer; no 
name-plate on it at all; no, sir. It is an old ele¬ 
vator. There had been no renewal of this wheel 
while I was there; no repairs on the wheel. I 
never knew of the wheel being cracked before. I 
had examined the wheel the Tuesday before the 
accident, by looking at it; not by the hammer 
test—by looking at it; not by hammering it, 
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no, sir—by looking at it. I was expected to oil up 409 
this wheel once a week. I oiled it, greased it up, 
only once a week. The wheel was not pretty well 
covered with grease and oil; no, not so mnch. No, 
only on the teeth the grease goes. Nothing goes 
aronnd the hub. Around the hub—there was a 
little oil around it, a slight bit of oil. I don’t 
remember; I don’t believe I did clean off the wheel 
before I sent it away. I did not do anything to 
the wheel before it was taken away. The weight 
of the car on that elevator runs about 5,600 to 
5,800. This car that was on the elevator would 
weigh between 5,600 and 5,800. We weighed one. 

To Mr. Smyth : 

I weighed it; about 5,650, something like that. 

To Mr. Benjamin: 

How much a foot of this cable would weigh I 
couldn’t tell you. It was f inch cable—wire steel 
cable. A foot of the cable would weigh probably 
a pound and a half or two pounds; about two 
pounds—well, probably three. If a cable did break 
on the elevator at the socket and was thereby re¬ 
leased from the strain, nothing would happen to 
the end at that instant when it broke; she would 
sag down a little bit on that side of the elevator. 411 
When the tension of this enormous weight was 
released, that end of the cable would not fly up; 
no, it would not. I did not ever try it. In my 
opinion, it would simply hang released from the 
weight; it would simply hang without flying up 
at all; that is right. I say that I have seen these 
cables fastened the way which this cable was, to 
the socket, in other elevators. I refer to the ele¬ 
vators in this station. They are not all fastened in 
that same way; those in the new elevators are 
not. The old elevators is. I never saw them in 
any elevator except those in the company’s barn. 
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Re-direct examination—To Mr. Smyth: 415 

After the accident I saw where Swenson was; he 
was sitting on the stairs; he was not under the 
car. Daring the time that I have been there I 
have noticed cars taken oil. This elevator took 
the cars up to the paint shop. The plaintiff I 
knew worked as a painter there; Swenson worked 
as a painter there, and there was no other way of 
getting cars up, except by this elevator. 1 have 
seen cars taken off the elevator nearly every day, 
or whenever it was done. Swenson helped to do 
that, so that he was often on the elevator, nearly 
every day that that was done, daring the whole 
time that Swenson was there. That was over a 
year; that is right. Railroad castings are not 
made by the Railroad Company at all. 

Re-cross-examination—To Mr. Benjamin: 

Swenson helped get the cars off, with others, on 
this day of November 5th, the same as he did on 
other days. When there was quite a lot of cars 
to be taken off it was generally done by a rope. It 
might have been done by a rope; could have used 
a rope. McGuire was not at the elevator at the 
time. He was in the office on the floor. That is 
when they started in to the elevator, but as they 
were pushing it off McGuire came over. I have ^17 
before been accustomed to call up; I called up for 
Swenson to bring him down, and I did just as I 
had done before. Either McGuire or I would 
call up; whichever one was there. It was my duty 
to call the painters down there; to bring them 
down. That was the ordinary duty of Swenson. 

Charles Z. Southard, witness, called by the 
defendant, being duly sworn, testified as follows: 

Direct examination—To Mr. Smyth : 

My business is consulting civil and mechanical 
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418 engineer. I have been connected with institutions 
in which my profession has been taught, and 
graduated: The Thedford Academy, Thedford, 
Vt., The Brooklyn Collegiate & Polytechnic In¬ 
stitute, of Brooklyn. I have been a mechanical 
and consulting engineer for 23 years. Within that 
time I have designed elevator machinery and in¬ 
stalled same, and am familiar with and have de¬ 
signed all kinds of gear work. I have been con¬ 
nected with the Newport News Shipbuilding & 
Dry Dock Company, of Newport News, Virginia; 
have designed elevator and gear work for them; 
with the Lehigh Zinc & Iron Co. of Hazard, Pa., 
and designed the elevators and gear work for their 
new plant, established in 1898. I have also de¬ 
signed some work for the United States Govern¬ 
ment at West Point, New York, and also for the 
Brooklyn Wharf & Warehouse Co., of Brooklyn, 
N. Y., now the New York Dock Co. I am familar 
with the style of elevators shown in Defendant’s 
Exhibits 2 and 3. I have seen similar construction 
used in other places. I have seen similar construc¬ 
tion in a great number of places; at least 15 or 20 
during my experience of 22 years. I have seen 
them used in Boston for the purpose of hoisting 
420 cars from the lower floor to the second floor. 

The Court: I understand the witness to 
state that he has seen them in use in 20 
places. 

To the Court : 

That is right. 

Mr. Smyth : Through his knowledge of the 
profession he may know of a great many 
others—his general acquaintance with the 
profession. This witness is not called as a 
• mere witness of facts; he is called as a wit¬ 

ness of what is known to his profession. It 
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goes to the question whether we used the 421 
usual kind of appliances. 

To Mr. Smyth: 

Q. Now, do you know what the usual kind of 
appliance is in- 

Mr. Benjamin : I object. 

The Court: I understand Mr. Smyth to 

claim that in consequence of this gentleman’s 

professional attainments that he he is at liberty 

to express an opinion as to ordinary use. Now, 

I am inclined to think that the better way to 

submit evidence of that kind is for this wit- , _ 

422 

ness, or any other witness, to state the number 
of places, and the different places where he 
has seen it. 

Mr. Smyth : He has said that, but he may 
have knowledge beyond the mere evidence of 
seeing them. He may know from reading in 
various periodicals of learning in his profession 
as to what is the usual kind. He undoubtedly 
consults books and other literature on the sub¬ 
ject, and knows what is the usual kind of hoist 
for hoisting such heavy weights and bulky 
material as horse-cars. That is a thing which, 

I think, comes within the general rule, as to 433 
whether, from the general knowledge of this 
man, that is the usual and ordinary kind of 
hoists to use. 

The Court: I will sustain the objection for 
the present. 

Exception by defendant. 

Mr. Smyth offered in evidence Defendant’s 
Exhibit 4 for identification. 

Mr. Benjamin; I object to it as not hav¬ 
ing been sufficiently proved and as having 
marks on it that are not material to the dia¬ 
gram in question. 
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424 Mr. Smyth: It is merely to show the meas¬ 

urements and thicknesses of the wheel. We 
cannot put the wheel in the record, so we do 
the next best thing. We put a diagram of 
its measurements, and so forth, in. 

The Court: What is the ground of the ob¬ 
jection? 

Mr. Benjamin: That it has not been suffi¬ 
ciently indentified. That comes also back to 
the fact that I objected to the wheel as not 
being sufficiently identified. 

Objection overruled. 

g (Marked Defendant’s Exhibit No. 4.) 

I have examined the original of those exhibits— 
2 and 3. 

Q. From such an examination, have you come 
to any conclusion as to the lifting capacity of such 
an elevator? 

Objected to by Mr. Benjamin as incompetent, 
irrelevant and immaterial to the issues now on 
trial. 

Mr. Smyth: We have in evidence that the 
elevator now is exactly in the same position 
as it was then, with the same kind of cables. 
In fact, three of the cables are exactly the 
426 same. 

Will you admit that the cable was in good 
order, was adequate for all purposes? 

Mr. Benjamin: Not that this cable was. 

The Court: There is a conflict, as I under¬ 
stand, on two questions. The plaintiff’s evi¬ 
dence tends to establish the fact that one of 
these cables was snapped, broken; the de¬ 
fendant’s evidence is that only strands in the 
cable were broken. 

Mr. Smyth: That is it. 

The Court: I understand Mr. Benjamin to 
say that there was some claim now as to a 
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defect in this gear wheel, and that this was 427 
not material to that inquiry. So, for the pur¬ 
pose of ruling intelligently on the matter, I 
will ask, is the contention still that the cable 
snapped? 

Mr. Benjamin : We certainly do contend, 
by all means, that the cable snapped, and also, 
as the defendants have themselves brought 
out, that the gear wheel was itself defective 
and unsafe. 

To the Court: 

I made this examination last week. 

Mr. Smyth : I am entitled to show that this 
style of elevator, having this kind of rope of 
a certain kind of thickness and having this 
shafting and these gears which are now iden¬ 
tical, of the same size as they were then, would 
lift certain pounds. If they were defective, 
that is another question; we will come to that. 

But now I am entitled to show that the gen¬ 
eral plan of the elevator, in order, was ade¬ 
quate to do its work. If there was some latent, 
defect, it was out of order, and that is some¬ 
thing we claim we were not responsible for. 

My inquiry goes as to whether our general 429 
plan was an adequate plan, and that I am en¬ 
titled to show. 

The Court: The better way is to assume 
some facts as proven, and to pnt a hypothetical 
question. I cannot assume, as a matter of 
law, that it was in the exact position it is now, 
simply because witnesses have testified. There 
is evidence to that effect for the jury to de¬ 
termine, but I cannot assume it as proven. 

Mr. Smyth: There is no evidence to the 
contrary, nor any evidence from which an in¬ 
ference to the contrary might be drawn. 
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4,:5U Q. I will put this question, following the Court’s 
suggestion : Assume that before this accident that 
that elevator, which is shown in Exhibits 2 and 3, 
was in the position as thereby indicated, and that 
it was supported by these four cables, each of 
$-wire stranded cables, made of eight different 
strands, what would be the lifting capacity of that 
elevator, operated by four independent drums, as 
shown in the exhibit, one on the south end, one on 
the north end, which, in turn, are operated by gear 
wheels, as shown in that exhibit, from a power- 
shaft or worm gear? 

Mr. Benjamin: Objected to as incompetent, 
and not a proper question for expert opinion. 
The proper foundation has not been laid, and 
the witness does not appear to know this 
particular elevator. It does not appear to be 
in the same condition now as it was at the 
time of the accident. 

The Court: It is only on an assumption 
now. 

Objection overruled. 

A. Each one of the four cables would have a safe 
lifting capacity of 7,350 pounds; for the four 
28,000 and some odd. The breaking straiuof each 
432 one of those cables would be about five times that 
amount; that is, with a factor of safety of five, so 
that each cable would stand at least, before it 
broke, 35,000 pounds. 

Having in mind the style of elevator shown in 
those exhibits, which has been identified as the 
style of elevator in use before this accident, I can 
state to the jury what would be the effect on the 
elevator if, while a horse-car of the kind ordinarily 
in use some years ago on Second Avenue—I am 
familiar with the style—were on that platform, 
and through some defect in the cable, if any ex- 
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isted, one of the cables—the southwest cable—were 433 
to snap. 

The Court: The weight of the car, I think, 
is in evidence now. You had better incorpor¬ 
ate that in the question. 

Witness (continuing): Assuming also that the 
weight of the car is 6,600 to 6,800 pounds, what 
would be the effect on the platform of the car if 
the southwest cable snapped off? The south¬ 
west corner of the elevator would sag a few inches 
—about 6 inches. The three other cables would 
hold the rest of the elevator. I will explain to the 
jury why the breaking of one cable would only let 4g4 
one corner sag 6 inches, and why the other three 
cables would support the elevator. The elevator 
is operated primarily from a worm shaft, which is 
on the east side and at the centre of the elevator. 

That, in turn, operates in a gear wheel (illustrat¬ 
ing on Exhibit 2). The elevator is primarily oper¬ 
ated from this shaft, which is a worm shaft. The 
worm operates in this gear wheel, and. that gear 
wheel operates a shaft running the entire length 
of the elevator, some 30 or 32 feet. On the end 
of the shaft, at either end, is a pinion which 
operates in a bevel gear on a shaft running at right 
angles to the one on which the cable gears are 436 
located. On this bevel gear shaft are two drums, 
located at each end of the elevator, on the south 
side and on the north side. On each drum is a 
steel cable which runs up to the next story, over a 
shift pulley, and down to and is attached to the 
base of the elevator—the floor of the elevator. If 
one of the cables breaks the shafting remains in 
the same place; there is no unwinding of the cable, 
because that shaft is held by the worm gear which 
is fixed to the pinion of the shaft running the 
entire length of the elevator. 

The Court: It acts as he explained it to 
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436 the jury. I suppose it is for them to find 
whether it was a safety device or not. He can 
explain how it acted. 

In case of one cable breaking, the worm gear 
prevents the elevator from going down with it. 
The worm gear holds the entire mechanism in 
place, intact. I am familiar with the various 
kinds of appliances used in passenger elevators or 
in freight elevators to prevent their falling, and 
which were in use more particularly in the latter 
part of 1898. 

Q. Can you state what, if any, appliances were 

437 used in a hoist of the kind shown in the defend¬ 
ant’s exhibits—which were in use then? 

Objected to by Mr. Benjamin as incompe¬ 
tent and not proper evidence. 

The Court: These are facts now within his 
knowledge? 

Mr. Smyth: Yes, sir. 

The Court: You are not asking him for his 
opinion now? 

Mr. Smyth : No, sir. 

The Court: What he knows of his own 
knowledge as to appliances? 

Mr. Smyth : Yes, sir. 

438 Objection overruled. 

A. I can state. 

I know of no kind of appliances that were used 
in 1898, in hoists of this character, as shown in 
defendant’s exhibits. The way that the elevator 
has been described to me is the way that I have 
known them always to be run; the elevator of itself 
—the mechanism of the elevator—excludes the use 
of any safety device. The construction and de¬ 
sign of that type of elevator is such that the ele¬ 
vator having once been stopped it cannot be moved 
again except by power, unless some part of the 
mechanism breaks. That is, the wheels of the 
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mechanism; the wheels. The cog wheels. The *39 
breaking of either cog wheel or bevel gear at either 
end of the elevator would allow that end of the 
elevator to drop. That is because there are four 
independent cables, in two sets. One set on the 
southerly side and one on the northern side, and 
those two sets work together on a bevel gear. 

The Court: Upon the breaking of one cable, 
what would be the effect upon the other cable 
on the same side of the elevator? 

The Witness: It would carry the load, the 
larger portion of the load, that was on the cable 
which broke. 440 

That would be all, except the sag of the frame 
of the elevator, at the corner of the place where 
the cable broke. When I say that the other cable 
would simply carry the load, that means that it 
would sustain it. I described to the jury the office 
of the gear wheel, which is designated as bevel 
gear; I think so. I have examined Defendant’s 
Exhibit 5, the metal exhibit. I have examined 
the drawing of it (Exhibit 4). I have compared 
and verified the measurements contained on the 
drawing, Exhibit No. 4. The metal is cast iron. 

That is the kind usually used for bevel gears. I 
have tests. I have made calculations to ascertain 441 
the amount of strength that that wheel has. 

The Court: This does relate to the wheel in 
question. 

To the Court: 

That is what I am answering about. 

To Mr. Smyth : 

I am first eliminating the defects. Assume that 
it is cast iron of the quality of iron shown in the 
exhibit, irrespective of defects in the iron itself; 
merely the general quality of cast iron. The 
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442 strength of the weakest part of the wheel would 
be—or the weakest part of the wheel is the gear 
tooth. Each gear tooth has a safe strength of 
8,800 pounds. That is not multiplied for the 
whole strength of the wheel by the number of 
teeth. No, that is multiplied by two. The pinion 
actuating in the bevel gear operates in two teeth, 
and the strength of the wheel at that point, or 
the mechanism at that point, would be twice 8,800 
pounds, or 17,600 pounds. I have calculated what 
would be the strain upon that wheel, hoist¬ 
ing the car on the platform which I have seen, the 
car weighing 5,800 or 5,600 pounds. The strain 
on that bevel gear at the place shown in its posi¬ 
tion, the place shown in the exhibit, to hoist 
a car on the platform there shown and which I 
am familiar with, the car weighing 5,800 pounds, 
and the elevator weighing practically the same, 
assuming that, the weight on each bevel gear would 
be 5,600 pounds. The weight would be evenly dis¬ 
tributed over the platform of the car, but the 
weight would pass from the cables to the drums, to 
the bevel gear shaft, to the teeth of the bevel gear, 
and the weight transmitted to that point would be 
5,600 or 5,800 pounds. If you assume the weight 
444 of the elevator to be the same as the car, and the 
car 5,800 pounds, why, each bevel gear would then 
sustain a weight of 5,800 pounds. There is another 
bevel gear at the other end of the elevator, pre¬ 
cisely the same. I am stating the safe working 
load. The breaking load on that bevel gear would 
be four times as great. With respect to work of 
that character, such as that bevel gear performs, 
cast iron is a proper metal to use, and it is the one 
usually used. I am familiar with metals. Very 
early in my professional career I went into a 
foundry in order to find out by actual experience 
the method of casting and the method of testing 
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metals. I had an experience in that line at Am- 445 
sterdam, N. Y., and at Hollidaysburg, Pa., and 
since that time I have made a great many tests of 
various metals and am familiar with the way of 
testing those metals. I am familiar with the 
methods of casting. I have examined Exhibit No. 

.5. The character of the metal is fine grain cast 
iron, good quality. 

Q. Now, with regard to anything that you have 
observed in the wheel, whether it is all sound, or 
whether it is not, and if not, to what extent, and 
where the unsoundness is; if you will just point 
that out to the jury. ^g 

Mr. Benjamin : If this is to be directed to 
proof of the undiscoverable defect, I want to 
object upon the ground that no such issue has 
been raised, and upon the ground that it is 
alleged in the complaint that the machine was 
defective, and that they deny its defect, and 
allege the negligence of a fellow servant of the 
plaintiff, and that he contributed by his own 
negligence to the injury. This is the first time, 
when we come into Court, that we know any¬ 
thing about a blow-hole being in this wheel. 
Whether we are technically within the rule as 
to pleading or not, I have to submit that to 447 
your Honor. I am certainly safe in saying that 
we ought to have been advised of an undiscov¬ 
erable defect, and should not have been met 
with the denial that there was any defect. 

Objection overruled. 

A. I found on the interior of the hub a blow-hole. 
(Witness indicates by marking with a red pencil.) 
Where I place that pencil is a blow-hole, extending 
diagonally across the hub, all of which shows that 
the metal was not homogeneous. The blow-hole 
extends right around and within half an inch of 
that point. I have marked that with a red pencil. 
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448 All of that related to one part of the wheel, one 
broken part, which forms about a third of the 
wheel—about a third of the wheel, but about a half 
of the hub. The other portion of the other part of 
the hub shows the imperfection of the blow-hole 
and the fact that the metal was not homogeneous 
at that point to a lesser degree, as the second part 
of this part of the wheel fits into the first described 
part, first described blow-hole, yes, sir. All of the 
discolored metal immediately around the blow-hole 
indicates that the castings or the metal at that 
point was not solid, was not homogeneous, that 
there was a seam existing at that point. I 
am familiar with the methods of inspecting 
metal of that character. Such a defect could 
not have been discovered even in the original cast¬ 
ing. There is no known method that would dis¬ 
cover an interior blow-hole of that character. The 
defect does not extend to any part of the exterior 
portion of the wheel which could be seen by the 
eye. The hammer test is to discover if there is a 
crack ora defect, an external defect of the wheel. 
A hammer test will discover in this kind of a wheel 
where it is solid. I say that in contradistinction to 
a car wheel, a steam-car wheel, which is partially 
450 hollow. The hammer test in one instance deter¬ 
mined or disclosed one thing, and in this case it is 
entirely different. All the hammer test will dis¬ 
cover on a solid wheel of that character is a crack 
or seam. A seam is nothing more or less than a 
mere slight crack. 

Q. Can you state from an examination of that 
wheel how long metal of that character— I am 
having reference to the general character of the 
metal, which you say is a fine-grained casting— 
A. Yes, good quality of cast iron. 

I have never known of any time limit being put 
on the strength of the casting. I have known 
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wheels to be in good condition which have been in 451 
use right along. And then for 30 years they were 
found in good condition, absolutely perfect condi¬ 
tion. As a matter of record, I know that they 
have existed for a great many more years. There 
has been no ascertained age of cast iron of that 
kind; not to my knowledge. Assuming that that 
gear-wheel was the original gear-wheel, as shown 
in Exhibit 2, and that that elevator was being used 
on the day of the accident to hoist a car of the 
weight of 5,800, or something near that figure, and 
having in mind the weight of the platform itself, 
and at the time of the accident they were pushing 
the car off, and had gotten a portion of the car ^52 
partially off the elevator— the front platform, I 
believe, and were jarring it, and that suddenly a 
noise was heard, and that the south end of the ele¬ 
vator gave way and went down, and that this gear¬ 
wheel at that time broke, and assume also that the 
southwest cable either broke off, or that the two 
strands broke, either way, I can state what was the 
cause of the elevator’s south end to collapse, in the 
manner described; assuming also that upon exam¬ 
ination of the broken portions of the gear-wheel 
the defects which I have described to the jury were 
found. 453 

Mr. Benjamin: I object to it as not a proper 
question for the opinion of an expert and as¬ 
suming facts not proved, and that there is no 
evidence, particularly of any jarring at the 
time. 

The Court: There is some evidence that the 
car was off the elevator about eight feet. 

Mr. Benjamin: Yes, sir; abont eight feet. 

Mr. Smith; And it was at the second jar that 
it gave way. 

The Court: Of course the jury will under¬ 
stand all these questions when they come to 
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454 pass upon them, that the opinion is entitled to 
weight, if the facts assumed in the question are 
established by evidence. I will allow the ques¬ 
tion, with that explanation to the jury. The 
facts are assumed in the question, and it will 
be argued that they are established by the evi¬ 
dence. If they are so established, then you 
are entitled to give the opinion the weight to 
which you deem it entitled. 

Witness: It was due to the blow-hole in the hub 
of the bevel gear on the south side of the elevator. 
To what extent the blow-hole which I have shown 
to the jury deteriorated the strength of the wheel 
4i ” ) I am unable to state. I am unable to state that. 
There is no other evidence of weakness in the 
wheel than those. There is no other evidence. As 
to that previous question, I cannot tell how much 
that would be. You would have to put that 
through an exhaustive test, and then it would be 
questionable as to that point; but that it materially 
weakened the wheel under strain, I cannot say. 
The hub of the wheel gave way first. 

The Court: Those are all based upon as¬ 
sumptions? These are only opinions? 

Mr. Smyth: These are only opinions, of 
456 course. 

Witness: The hub gave way first, and immedi¬ 
ately after that the rim of the wheel gave way. The 
hub is supposed to be and is and was the strongest 
part of the wheel, and the moment that the hub 
gave way, an unusual strain was put upon the rim, 
which cracked, snapped right off. It was almost 
simultaneous. Just as soon as the hub cracked, 
why the rim cracked; one followed after the other 
almost simultaneous. The wheel at the time 
of the situation described by me, was takiug 
up the weight of the south end of the car. I 
might also state, and I assume it, that one 
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of the witnesses says that one part of one 467 
of the larger pieces was found up on the shaft, 
and was taken down afterwards; that would 
not change my opinion in any way. When that 
occurred, that this wheel gave way and one piece 
stayed up there, the drums immediately revolved 
and unwound. I could not in any other way ac¬ 
count for the whole south end of the car running 
down in the manner described. Assuming the 
facts that I have stated, the running down of that 
elevator to the floor below, falling a distance of 
about 18 feet, the effect on the cable would be to 
snap it. The moment that the bottom of the ele- 
vator struck the ground the concussion would snap, 
would have a snapping tendency on the cable. 

That would account for the two of the strands 
being broken. If the plaintiff’s contention is right 
that the southwest cable snapped off, that would 
account for that. 

Cross-examination—To Mr. Benjamin ; 

I have not been a witness before for the Metro¬ 
politan in such matters; this is my first experience. 

I reside at 1274 Bergen Street, Borough of Brook¬ 
lyn. I have an office there, and have an office at 

II Broadway, Bowling Green Building. Before I 459 
testified I had a conference with the representatives 

of the railroad company about my testimony. The 
matter was all gone over with them. I inquired 
about the case, naturally. I examined the eleva¬ 
tor on the premises and the diagram and the pho¬ 
tographs, and of course I am to be paid for my tes¬ 
timony by the company. Referring first to the 
wheels, in my opinion the fracture is entirely 
due to the blow-hole that I have pointed out; I 
think it is. I think it could not be attributed to 
any other defect to be found in that wheel. I 
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looked the wheel over and I didn’t discover any 
other defect than the blow-hole. 

Q. Will you look at the wheel again, please, 
and see if there is a crack opposite the blow-hole; 
where the pin was driven, I mean, Mr. South¬ 
ard? A. Will you point out to me just where 
you mean? 

Q. Yes; I want yon to indicate whether, in 
your opinion, there was any crack at that blow¬ 
hole? A. Any crack other than existed or was 
connected with the blow-hole itself? 

Q. Yes; I want your fair judgment, whether 

461 there is any indication around that place where 
it is split of the existence of a crack? A. (Wit¬ 
ness examines exhibit with microscope) No, sir; 
I find no indication of a crack there. 

I notice a difference iu the color of this place 
where it is broken off towards the edge, where you 
are now pointing, and the other part. This part 
that you now point to indicates a fresh break as 
compared with the other part, but on the inner side 
is where the key went, and there is always more or 
less oil there, and this discoloration here is pro¬ 
duced by the oil which is worked down through 
the metals. It has not worked up as far as that 

462 (indicating), or as far as that there (indicating); 
blit this discoloration in the blow-hole is of an en¬ 
tirely different nature. This dark color immedi¬ 
ately toward the inner edge of the hub I wouldn’t 
have some idea that that indicated a crack having 
existed at that point before the fresh break, which 
is indicated by the other part of the break; no, sir, 
and my reason for that is this—that the other side 
shows exactly the same condition, and if there had 
been a crack on one side there must necessarily 
have been one on the other side, judging from the 
discoloration. The dark color on one place of this 
hub is not found on the opposite corresponding 
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piece of the hub; not exactly, no. It is dark on 463 
both sides toward the edge of the hub where it is 
cracked, and it is bright on the inside, the other, 
the opposite side; yes, it is brighter there than on 
the inside, but that is due to the fact that it has 
not received so much oil. If you put a little oil on 
there it will give the same color. If the wheel had 
been oiled, and there had been a crack at that 
point, the oil would have gone in and accounted 
for the discoloration; yes, it would if there had 
been a crack. If there had been a crack, and the 
oil had gone in, that would have accounted for 
that discoloration. I wouldn’t say if I saw that 464 
iron, independent of anything else, that that was 
an older crack towards the edge of it than the other 
edge; no, sir, I would not; just the same condi¬ 
tion exists there and every other break connected 
with that wheel, wherever there has been a particle 
of accumulation of oil. Referring to this piece, 
which is the third largest piece : AVhere that break 
is on that third largest piece there is a difference 
in the color from that found on the hub where the 
other break is; there is a difference of color. It is 
not to the same extent, but the same condition to a 
minor extent prevails on that break as prevails on 
that break there (indicating). There has been more 
oil and more grease at that point than there has 
been at this point (indicating). That indicates 
there an entirely fresh break (pointing to the third 
largest piece). It indicates all except right along 
there. This shows that in handling this that that 
has been scraped at that point right along there. 

(The jurors inspected the exhibit.) 

Referring again to the casting, there is an eleva¬ 
tion, so to speak; it doesn’t tit into the blow-hole, 
but it tits in right around the blow-hole. The 
blow-hole itself is a very large opening for that 
size hub. (Witness measures blow-hole.) The area 
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400 of the blow-hole is approximately one inch long 
and a quarter of an inch square. That would be 
the area of what is actually the blow-hole, as near 
as I can calculate it with the measurements that I 
take. I don’t mean that area in exact conforma¬ 
tion ; the actual void that is there. 

To Mr. Smyth: 

At that point the hub is two inches thick. 

To Mr. Benjamin : 

The blow-hole at that point extends diagonally 
^ across the hub for the length of an inch; not 
straight across—diagonally. I said it was an inch 
long, and the equivalent of a quarter of an inch 
square. This (indicating) is two inches. Upon 
the surface of that two inches there is where the 
blow-hole starts (indicating), and it goes to this 
point (indicating). Now, it actually runs to 
within half an inch on the inner side of the hub, 
and f on the outer side of the hub. I say I am 
unable to estimate with exactness the extent of 
the deterioration in the strength of a wheel that 
has such an airhole as this. No, I don’t see that 
there is any way to actually tell. 

468 Q. Then you couldn’t tell whether that blow-hole 
was sufficient to account for the collapse or not? 
A. I think I could. 

< 3. In the absence of anything else to attribut e it 
^^EoTyou would attribute it to the blow-holelthe 
moment that I saw the condition of the wheel 1 / 

Q. That is if you knew of no other cause than 
the blow-hole you would attribute it to that? A. 
Well, I should attribute the breaking of that bevel 
gear to that blow-hole in the hub. If I knew that 
there was a crack at that point, at the point where 
the key is driven in the hub, previous to the fall, 
I would not attribute the fall to that fact instead 
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of the blow-hole; no, sir, I would not. I don’t 469 
find that any crack was there. If there was a 
crack in the hub at that point where the key was 
driven in, it is on the opposite side from the 
blow-hole. The key-way is on the opposite side of 
where the blow-hole was. It is in the hub, yes. 

Q. Wouldn’t the pressure of the key driven in 
the way the key is to such a hub operate to ex¬ 
pand the crack, if there was a crack in the hub? 

Mr. Smyth : That we object to. There is 
no evidence of any crack, and the key place is 
on the opposite side of the hub. 

Mr. Benjamin : I claim that as a matter of 
ocular demonstration, from an inspection of 
that wheel anyone can see that there is an in¬ 
dication of a crack having existed, an old 
crack as well as a fresh crack. 

The Court: If yon will assume in your 
question the condition of the wheel as it ap¬ 
pears now, and put the question in that way, 

I will allow you to do so, or if you will as¬ 
sume that there was evidence of a crack, I will 
allow you to put the question, subject to a 
motion to strike it out. 

If there was a crack in that hub, that would 
materially affect its strength. If there was a crack 471 
as well as a blow-hole, I should attribute the 
breaking of that wheel to both the crack and the 
blow-hole. An interior blow-hole cannot be dis • 
covered by the ordinary tests of a hammer, even 
of the dimensions of which I find this to be; no, 
sir, that is so located that no amount of hammer 
tests—the most delicate hammer test—would not 
detect a difference in sound. A hammer test is 
entirely done by sound. There may be sometimes 
a little feeling, but it is nearly always done by 
sound. Sound is the essence of the whole test. 
There is a way of testing these wheels before they 
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472 are sent from the foundry to be put in an elevator, 
to find whether there is a blow-hole in existence; 
yes, there is only one way, and that is to break 
the wheel up, cast two or three wheels and break 
up one wheel, and assume that the other wheels 
are equally good. 

To Mr. Stnyth : 

And then there might be a blow-hole in the one 
remaining. 

To Mr. Benjamin: 

The foundries do not make any such tests, as 
a matter of general usage. We cannot tell about 
all the wheels that are in passenger or freight ele¬ 
vators, whether they have unsound blow-holes or 
not. They are tested carefully with the hammer 
and tested carefully by looking at them, going over 
them carefully, and the one method that the foun¬ 
dries pursue, which is a test. They cast with each 
pot of molten metal a small briquet of iron, and 
then that is broken to see the grain of the iron and 
to see how the iron has run. That is the only way. 
Every precaution is taken in making castings to 
have them homogeneous. I know of no way that 
474 would be possible to detect that sort of a defect or 
any method that you could cast a wheel to elimi¬ 
nate a defect of that kind. If a cable broke, the 
southwest cable wheel, say, of this elevator, the 
effect would only be to allow the platform of the 
elevator to sag about 6 inches. I say that would 
be so, although at the time it broke it was support¬ 
ing a car weighing 5,600 or 5,800 pounds with an 
addition of three men, and that it was besides in 
the act of being pushed off the elevator; that when 
a cable snapped under those circumstances, if it 
broke off close to the socket, it would simply hang 
lifeless like a thread and the elevator platform sink 
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a few inches; that is true, and under those condi- 475 
tions the platform would not sink as much on that 
end as it would if there was no car on the plat¬ 
form. These cables are at that time supporting the 
elevator and that portion of the car resting upon 
the elevator. When it snapped off it would not fly 
to one side, but just hang lifeless and dead. I 
mean that positively. That is the general effect of 
a release of the strain from a steel cable where it is 
holding a weight and the weight suddenly is re¬ 
lieved when the weight and conditions are the same 
as you describe, yes. 

Q. Do you say that elevator, according to the 47{ . 
way that you describe it to have been made, could 
not fall even though all the cables broke because 
of this worm? You explained to the jury that 
there was some device by which even though all 
the cables should break the elevator would not 
fall? A. I never said that at all. 

If all the cables should break the elevator would 
go down, most assuredly; or if two of the cables 
should break at either end the elevator would go 
down. 

To Mr. Smyth: 

That end would go down; that is all. 477 

To Mr. Benjamin; 

And if one of them broke that would have only 
the effect that I have described; it would only sag; 
on account of the way the weight of the elevator 
is hung on the cables. Take the car off the elevator 
and we simply have the floor of the elevator. We 
then have an equal amount of weight on each one 
of the cables. If we sever one in the corner, why, 
there is a slight drop—I say about six inches. 

That is what I calculate. Now, it would not be 
more than that owing to the hog frame truss which 
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4^8 runs on either side of the elevator. It is a bow 
frame or hog frame truss. That is that truss on 
either side. Now, if you put the car on there, a 
part of that car is resting on the floor, the major 
portion of the weight of the car is on the north side 
and not on the south side. Therefore, the depres¬ 
sion or the drop on the southwest corner, if that 
cable was severed, would be less under those con¬ 
ditions than it would under other conditions. 

To Mr. Smyth: 

The front part was off on the floor; the front part 
^ was off on the floor 6 or 8 feet. The weight is then 
thrown back of the centre and on to the north 
cable. 

To Mr. Benjamin: 

So that when the car stopped, as in this case, 
we will assume that the car dropped suddenly— 
that elevator dropped suddenly, and the car which 
is on it turns backward and goes back on to the 
elevator, and that is accounted for entirely by the 
breaking of this wheel. That is the only way 
that both cables could go down unless the two 
were severed. Where that happens the effect 
48 ii would be, if none of the cables had broken, to let 
the elevator drop at that end; just fall down; 
that is, the cables would unwind from their drums, 
until it reached the bottom. The elevator under 
such circumstances would drop suddenly. There 
is no counterbalance or counterweights on these 
cables, so that there is nothing to restrain the con¬ 
tinued drop of the elevator until it reached the 
bottom; not as long as the bevel gear breaks. The 
gear breaks and that releases the elevator so that 
it will drop down to the bottom without a stop.. 
The minute that it struck the bottom, the pave¬ 
ment, there would be a strain upon the cable. 
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Those cables start from the drum; they then go up 481 
about 12 feet, and go over what is known as a 
/ shift pulley, and then they run straight down and 

are connected with the elevator. Now, those 
cables, as the elevator fell, would play out as fast 
as the elevator required them to. There was 
nothing to hold them, but the mechanism was stiff 
enough to keep the cable taut. They would not 
slack up faster than the elevator went down; they 
would simply follow the elevator, and just as soon 
as that elevator struck the bottom there would be a 
rebound. Now, that rebound of those cables 
would act as a force this way, and it would buckle 
thecables on the south side, and that buckling would 
be liable to break the strands of the cable, the outer 
strands. The force of the striking would rebound; 
would account for the breaking of the cable at the 
socket. It would account for its break 25 feet 
up; yes, that is what I first had reference to. It 
is liable to break that cable anywhere from the 
shift pulley down to the socket connected with the 
pulley. It would break even at a distance of 25 
or 28 feet above the socket as from the force of the 
rebound, when that elevator struck the pavement. 

For this reason: that whether it is 25 feet or 28 feet, 

I do not undertake to say— that is, between the 483 
bottom of the elevator and the shift pulley, I 
should say that it was 30 feet, if not more. 

Now, the two points that the cable would be more 
likely to break than any other would be right at 
the socket and right near the shift pulley. That 
• is where the greatest strain would go, because the 
greatest tension would be there. In between there 
would be less. Now, absolutely in the middle 
there would be the least of all, because there would 
be more play there. Why one cable would break 
any more than the others, if that is the way the 
elevator falls, I am unable to state. There might 
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'484 be an unevenness in the floor, which would meafl 
that one end of the elevator touched the floor 
as one point quicker than the other, and therefore 
the force of the blow was transmitted at that point 
quicker than at the other, and was greater at that 
point than at the other. It would be a very 
unusual thing to have both of them snap. Here 
are two elevator cables coming down over drums, 
over shift pulleys; the weight of the elevator 
unevenly distributed. It would be a very unusual 
thing to have all the weight evenly distributed, 
and the force of the impact evenly distributed when 
4 ^ the elevator struck the ground. Now, if it was 
absolutely equal, then there would be just as much 
chance of breaking one elevator cable as the other. 
But, as a matter of fact, those conditions do not 
exist. 

To Mr. Benjamin: 

The southwest cable, according to some evidence, 
broke, or was broken at the socket. I would at¬ 
tribute that to the unevenness with which the 
elevator fell, the south end and coming down first 
and striking into the well and the other end being 
tipped up; if the cable was severed at the socket, 
486 w hy, then, naturally, that would account for it. I 
am entirely familiar with such elevators and with 
the appliances used on them for their safety, and 
I say I know of no other appliances than those 
which I find on this elevator that are in use in 
other elevators of the same kind. I have never 
seen any mechanism put into that type of an 
elevator. 

To Mr. Smyth: 

No, sir, I have never heard of it. 

To Mr. Benjamin: 

I have examined this elevator recently—I ex- 
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amined it last week. I have seen pulleys placed 487 
on elevators so that when it was at rest at a floor 
the bolts could be pulled otit onto the floor where 
it was, to hold it, in case of any accident to the 
machinery, so that it could not fall. I have seen 
them on other types of elevators. Looking at that 
photograph, referring to Exhibit No. 2 , and stating 
what there is at this point which you point out— 
there are two toggle irons. Those are to steady 
the elevator when it is on a level with the floor, 
and it acts as an additional rest; it acts as a rest 
for the elevator when they are pulled out on the 
floor. Yes, certainly when they are drawn out. 
When they are drawn out they will rest on the 
irons. If the gear gave way those would help to 
hold the elevator. 

Q. There is a guard against an accident, the fall 
of the elevator, is there not? 

Mr. Smyth: We object to that, unless it is 
shown that it was a kind of thing that was 
ordinarily in use in these elevators. Now, the 
mere fact that after an accident with our ele¬ 
vator we took extraordinary precautions, so 
that we would not hurt any other employee, 
is an entirely different thing. 

Mr. Benjamin: I am trying to find out if 439 
it is not a usual think to have bolts put on, if 
he has not known of bolts being put on ele¬ 
vators of that description. 

The Witness: No, sir, I never have. 

To Mr. Smyth : 

It is not usual; no, sir, it is not. That is a 
distinct type of elevator used, and is called a hoist. 

It is an elevator, but it is known technically as a 
car hoist. 

To Mr. Benjamin: 

These cables on each corner of the elevator are 
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490 independent so far as their supporting capacity of 
the elevator is concerned. They are worked in 
unison by the main shaft or worm gear. That 
operates all four of these drums in unison, so that 
if one of the cables broke this would not throw 
out of gear the entire machinery; no, sir, it would 
not affect the entire machinery any more than to 
allow the elevator platform to sag a little on the 
side that the cable broke. That is the principle 
on which the elevator is built. 

Re-direct examination—To Mr. Smyth : 

I can state whether it is usual to have counter 
weights on cables of this character, bearing in mind 
the description of the elevator given. A hoist of 
this kind, I can state, it is not usual to counter* 
balance this type of elevator, because there were 
four independent cables, is one of the reasons. The 
other reason is that it is actuated by the worm gear, 
which only power can move. The mere weight will 
not move it. Assuming that the southwest cable 
did break, the jar consequently upon that and a 
six-inch sag of that corner which I have spoken of 
would not break that gear wheel or account for its 
breakage. I am positive about that. 

492 

Re-cross-examination—To Mr. Benjamin : 

I could describe generally what in my judgment 
would occur when the elevator was in this posi¬ 
tion ; it was loaded with the car, and at rest, and 
the car was being pushed off, and had reached some 
8 feet on the floor of the building, and the gear 
wheel gave way, nothing else. How the door would 
fall—how the elevator and how the car would fall 
from such an accident—we will assume that that 
piece of paper (illustrating) represents the ele¬ 
vator; we will assume that this second piece (illus¬ 
trating) represents the car, the elevator being four 
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feet longer than the car, and the car being 8 feet 498 
off the elevator on the second floor; the cables ran 
up, one from this end, one from this on the south 
side, one from here, and one from there on the 
north—four cables. The bevel gear breaks on the 
south side, releasing the cables. The platform of 
the elevator comes down like that (indicating) and 
the car comes down that way. Now, it may turn 
over. It will turn sideways, or it may come over 
to a certain point, and, owing to the fact that this 
holds there, it may come down and hold up like 
that. It may go through, and it may not go through. 

It all depends upon just the turn that happens to 
be taken by the elevator, or by the car, at that 
time, and that depends entirely upon the distribu¬ 
tion of the weight; but that is the way they fall; 
this falls that way and the other falls the other 
way. 

Mr. Smyth: We have one or two more wit¬ 
nesses—McGuire and Smith—as to the way 
the elevator fell, and about that gear wheel— 
but it is merely cumulative. I will not take 
up the time of the Court. 


Defendant kests. 


495 

John A. Lawson, recalled by plaintiff, and ex¬ 
amined in rebuttal, further testified: 


To Mr. Benjamin: 

I testified before on direct that I was the man 
who fixed—did the carpenter work on the elevator 
after its fall in November, 1898. I was there about 
November 12th or 13th, somewhere about there; I 
don’t remember. When I went there to fix the 
elevator, the platform was on the south end; was 
leaning right in the pit, about 2 feet, and the north 
end was on 97th Street. It was out of the well; 
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496 yes, that was up, on the pavement; so the south 
end was lower down in the well, about two feet 
shoved in the well. We got men to put some four 
jacks under, and got it up and—there were some 
laboring men there. The elevator was not level in 
the well, or in position, at the time that I found 
it. The southwest cable was hanging on the wall. 
It was dangling along the wall. I am sure of that. 
I looked at this gear wheel. I saw it lying on the 
second floor. 

Cross-examination—To Mr. Smyth: 

I said on my direct examination that I found 

497 J 

the elevator lying on the floor, on the ground 
floor; that is true, so I did. I have not been talk¬ 
ing about this case to anybody since I was on the 
stand, not a soul. Sure about that, nothing of 
that kind. Everything else is as true as that. 

Alexander Sezen, recalled by plaintiff and 
examined in rebuttal, further testified : 

To Mr. Benjamin: 

Just before the accident happened I never came 
down with the tools. I left them on the bench. 

498 To if ie Court: 

I saw something break. 

To Mr. Benjamin : 

The cable broke—southwest corner cable. 

Q. Did you see anything break before the cable 
broke? 

Objected to by Mr. Smyth as immaterial. 
Objection overruled. Exception. 

A. No, sir. I did not see the wheel fall, I saw the 
cable, the southwest cable, after the fall. It was 
not in its socket. No, sir; it was snapped right 
out. Right near the socket. Yes, sir; and there 
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was lots of lead on the end. I examined this 499 
wheel; I saw pieces of this wheel after the acci¬ 
dent. I did not see the wheel before the accident. 

No, I didn’t take notice of it. I saw it after the 
accident. I looked at it. I noticed the appear¬ 
ance of the break where the wheel was broken. I 
didn’t make elevator machinery, bat I was work¬ 
ing in the old country seven years and a half as a 
rigger in a factory that built boats. I done their 
patterns. 

To the Court : 

Wooden work. 

500 

To Mr. Benjamin: 

All wooden work. 

Q. Did you notice how many pieces of the wheel 
there were at the time that you saw it on the floor? 

A. Two pieces^ I saw/that was all. 

Q. Were there only two pieces of the wheel? A. 

No, I saw two pieces lying on the floor. 

Q. The two largest pieces? A. The two largest 
pieces. 

Cross-examination—To Mr. Smyth: 

I am not interested in this case. I am not 
friendly to the plaintiff, not at all. 1 never was 501 
friendly to him; not friendly to the last witness 
on the stand. No, sir; they are Swedes and I am 
a Russian. I haven’t talked with anybody about 
this case since I was on the stand. Not at all; no, 
sir. They came in my house and asked me if I 
seen anything. That is the time I told them; not 
since the time that I was on the stand. No, that is 
two years ago, I guess. Since I was on the stand 
I didn’t talk to anybody about this case. No, and 
no one asked me. Out in the hallway yesterday I 
talked with the lawyer, certainly. I didn’t see 
the lawyer before I came here first time to the 
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office. In the hallway last night I talked to the 
lawyer about this case, what hurt the man, that is 
all. 

Q. Then you did talk about this case? A. What? 
To the lawyer? 

Q. Yes? A. I did talk here, too, just now. 

Since I was on the stand and before I got on it 
again I was not talking with the attorney, out in 
the corridor there, about this case. No, I didn’t 
talk about the case. I was not talking about 
Prince Henry and the state of the weather. No. 
I will tell you what we were talking about if yon 

503 Wiin t to know. I was not talking about what I 
was going to say about this wheel; no, sir. 

John A. Howler, a witness called by the plain¬ 
tiff in rebuttal, being duly sworn, testified as fol¬ 
lows : 

Direct examination—To Mr. Benjamin: 

I reside at 315 West 120th Street. My occupa¬ 
tion is machinist and tool-maker. I have been in 
that occupation for about thirty-five years. I have 
been accustomed to do in that line all kinds of 
press and die work, making presses. I make gear 

504 wheels. I know about cast iron—its manufacture. 
How it is made. I can tell you when there is any 
defects in cast iron. I have examined the wheel, 
Exhibit 5, that is on the floor here. I have exam¬ 
ined the break at the hub. I can tell from my 
examination whether there is a fresh break there. 
(Witness examined Exhibit 5.) That is generally 
where I should say the last break was (indicating). 
There is the last break (indicating). I can tell 
whether a break is fresh, or is not, from its appear¬ 
ance. I can tell an old break from a fresh break 
in cast iron. 

The Court: Then you had better qualify 
the witness. 
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I have made machines, I am familiar with the ^06 
manufacture of wrought iron; I have handled ma¬ 
chines that have been broken. I do know all about 
breaks in wheels. I can tell a fresh break from an 
old one. There is always a difference in its appear¬ 
ance, whether it is fresh or old. I have been in 
the business 35 years; am a practical machinist 
and tool-maker. I worked for E. W. Bliss four 
years in Brooklyn. They are press and die manu¬ 
facturers. There I built presses and built consid¬ 
erable of their experimental machinery for four 
years and a half. I worked for the America 
Tobacco Company. gQg 

To the Court: 

I have had the building of machinery and cast- 
iron frames and gears and such as that. 

To Mr. Benjamin: 

And seen breaks in cast iron. 

To the Court: 

In my experience I have seen perhaps two or 
three thousand breaks—perhaps more than that. 

To Mr. Benjamin: 

I have seen blow holes in the machinery, too. In 507 
cast iron. I point out the breaks in the wheel on 
the floor. In this side of that centre-piece it seems 
to me as though it was the last break, this side of 
the hub (indicating). Yes, sir, I should say that 
is the last break. Where I pointed at before is the 
last break. The basis of my opinion upon that is 
because it is the brightest part of the metal, and 
the balance of the metal has a dull color, showing 
that it has been cracked for some time, allow¬ 
ing the oil or grease to work in it. I see in¬ 
dications of oil or grease on the other part 
of the hub. The purpose and use of the key 
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which is inserted in the hub is to fasten it to the 
shaft, so that the shaft will revolve the gear, or 
the gear will revolve the shaft. The key is put in 
on a taper. It is set in the shaft straight. It is 
driven in firmly with a slight taper, that is, top and 
bottom. Whether or not the key had any effect 
upon that break, I cannot tell by looking at that 
exactly. If I had the key I could tell better, I 
would be better able to tell. I cannot tell to what 
extent the blow-hole would affect the strength of 
the wheel—the hub. It would affect it to some 
extent—yes, sir. 

The Court: He said something looked to be a 
fresh break. 

The other part; that is where the flaw was. 

To Mr. Smyth : 

I do not say a flaw is where the fresh break was. 
To Mr. Benjamin: 

The flaw is on the opposite side from the first 
-fie sh- break, right where the wheel is. The flaw has 
been in the wheel some time before the wheel 
parted. The fresh break is the last break on the 
wheel. The other part indicates that there has 
been a flaw in the wheel, that it has been cracked 
some time. 

Mr. Smyth moved to strike from the answer 
“ that it has been cracked some time” as in¬ 
competent. 

To the Court: 

The fact that I have not this key here now affects 
the answer that I made to the last question. I said 
I could not state without the key whether the key 
caused it; that depends entirely on the way the 
key is fitted. Irrespective whether the key caused 
it or not, my answer stands. 

Mr. Smyth: 1 understood him to say that 
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he coaid not tell as to there being a crack 611 
there unless he saw the way the key was in. 

I move to strike out the testimony that there 
was a crack on the other side existing for any 
time, on the ground that the witness has shown 
that he cannot give an answer that is founded 
on any sufficient basis; that it is merely 
speculative on his part. 

To the Court: 

I base that answer on this: It is a fresh metal; 
it shows that it is fresh broke; and the other side, 
the key side, is a dull metal, where it shows the 
wheel has been cracked some time, and the oil has 612 
worked into it. The question you asked me was 
whether I could tell whether the key caused the 
crack or not. I said no, unless I saw the key. 

To Mr. Benjamin: 

I am able to say, without having the key, as to 
the fact of there having been a previous break 
through the one I call the first break. 

To the Court: 

That is merely a matter of opinion. 

Cross examination—To Mr. Smyth: 

I cannot say whether the key was driven in too 
hard or not in this case; not unless I saw the key. 

My testimony is based solely on the fact that I 
noticed more appearance of oil on the opposite side 
than on the side where the blow-hole is. That is 
the one thing that I base my testimony on; that is 
all. Where the key is driven in there is some¬ 
times more oil. Oil is put into the hole in which 
the key is driven only in fitting, so that the oil 
remains there, and in the working of the 
wheel on the shaft there is oil that works 
into the keyhole and into the shaft and into the 
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shaft hole; so that if both of those breaks took 
place at one time there would be more oil on the 
keyhole side than there would on the blow-hole 
side; close to the key there might. So that if both 
of those breaks took place at one time, there 
would be more oil on the keyhole side than there 
would on the blow-hole side, close to the key; 
close to the key, that is so. And when that 
break occurred the oil that was close to the key 
would not immediately spread over a larger sur¬ 
face on that side than it would on the blow-hole 
side; no, sir, the oil would penetrate’through the 
01 g blow-hole. I say there would be more oil on the 
hey-hole side, near to the key. If both sides of the 
hub broke at the same time, the oil, that is, as I 
say, more particularly next to the key side would 
have more effect on that side than oil would on the 
opposite side, because there is not so much oil on 
the opposite side; that is so, yes, sir. Starting 
from that, you can have both breaks take place at 
the same time and still have more appearance of 
oil on the key side; that is so, yes, sir; that is so— 
clean oil. The defective metal I see there is on 
the side opposite the key-hole; that is so. 

gig Re-direct examination—To Mr. Benjamin: 

Q. Can you tell whether those breaks in the hub 
took place at the same time or not? 

Objected to by Mr. Smyth as not proper re¬ 
direct examination. 

Objection overruled. Exception. 

A. They did not. 

Re-cross-examination—To Mr. Smyth : 

I base my answer that one side broke before the 
other upon the fact that there is more appearance 
of oil on one side than the other; that is so, yes, 
sir. 
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Q. Now, I ask you, if both breaks took place at 617 
the same time, whether the oil would not have a 
greater effect on the key-hole, because, as you say, 
there is more oil on the key-hole side than would 
be on the blow-hole side; is that so? A. I didn’t 
say so. 

Q. Is that so? A. I didn’t say so. 

I said on my cross-examination that there was 
more oil next to the key-hole side,only in the fitting 
of the key; in the fitting of the key I said only. 

Only in the fitting of the key. 

To the Court: 

518 

There was more oil on one side than the other; 
yes, sir; that is so. 

To Mr. Smyth: 

It is also a fact, as I said before, that oil would 
work through the key-hole aperture after the key 
was fitted, to some extent more than it would on 
the other side; that is so, yes. If the crack took 
place at the same time on both sides of the hub, 
both on the key-hole side and on the blow-hole 
side, there being, as I have told you, more oil on 
the key-hole side, there would be more evidence of 
oil on the key-hole side than on the blow-hole side; g j g 
yes, sir, there would be. 

To the Court: 

It would make it darker; yes, sir. 

To Mr. Smyth: 

I base my statement that one crack occurred 
before the other, because one side shows more oil 
than the other; that is it. 
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°^ u Sylvan Mistkowesci, recalled by plaintiff and 
examined in rebuttal, testified: 

To Mr. Benjamin : 

I have been employed by the Railroad Company, 
the defendant, the Metropolitan, at its car barn in 
96th Street and 97th Street and Second Avenue. 
I was there in June, 1898; around June. I stayed 
about six or seven weeks; more that that—about 
two months. I didn’t take a note of how many 
weeks I worked. About six or seven, as near as I 
can remember. I was employed in the carpenter 

521 8 k°P on ^ irs * fl° or ) one flight up. I know Mr. 
McGuire; he was foreman. 

To the Court: 

Mr. McGuire was my foreman. 

To Mr. Benjamin: 

Mr. McGuire was also the foreman of the paint 
shop. I know Mr. Millen. I saw Mr. Millen and 
Mr. McGuire on the premises in July, 1898. I saw 
them together near the elevator. 

Q. Now, what did you hear Mr. McGuire say to 
Mr. Millen about that elevator? 

522 Mr. Smyth : That I object to, on the ground 
that it is incompetent, that no conversation of 
that kind would be binding upon the defend¬ 
ant. A conversation between employees is not 
binding on a corporation unless it is shown 
that they are expressly authorized to concern 
themselves with the matter. Mr. McGuire was 
foreman of this paint shop and of these car¬ 
penters. I also object on the ground that it is 
not rebuttal. A mere expression of opinion, 
if that is what the testimony is, of one man to 
another, would not be notice to the corporation 
under the rules laid down. Another ground 
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is that the time of the conversation is too re- 623 
mote to be in any way interesting in this case. 

He is the Master Mechanic of the Road; the 
father of the other one—the older man. 

Q. Now, what did you hear Mr. McGuire say to 
Mr. Millen about that elevator? 

Same objection, by Mr. Smyth. 

The Court: You had better make that ques¬ 
tion as definite as you can. 

I do not remember of some accident to the ele¬ 
vator in June, 1898. I don’t remember that; only 
my friends told me that. I heard of an accident. 

Q. Can you fix, by reference to having heard of gg^ 
the accident, the time when you heard this con¬ 
versation between Mr. Moran and Mr. McGuire? 

Was it shortly after that? A. I don’t know 
whether before or after that; I don’t know that. 

1 don’t know whether it was before that occurrence 
or after that occurrence. 

Mr. Smyth: Probably it was the conversa¬ 
tion which led up to the repair being made. 

I went there, I think, in May. I left the job in 
July. In the middle of July, I left. I think it 
was the middle of July; yes, I didn’t take a note 
of it. I heard this talk about three weeks before 
1 left; about three weeks before. I left the middle 626 
of July, as near as I can fix it. 

The Court: That would bring it down to 
about the last week in June. 

Mr. Benjamin : The last week in June. 

Q. Now, what was it you heard Mr. McGuire say 
to Mr. Millen about the elevator? 

Mr. Smyth: I make the same objection, 
and also on the ground that it now appears 
that it was before the repair was made. 

The Court: It appears now that the conver¬ 
sation was prior to some repairs that were testi¬ 
fied to. 
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526 Q. Did this conversation which you heard relate 
in any way to repairs that had been made on the 
eleva.tor before? 

Objected to by Mr. Smyth. 

A. I don’t know that. 

(No cross-examination.) 

Plaintiff again rests. 

Testimony closed. 

Mr. Smyth: I renew the motion made at 
the end of the plaintiff’s case to dismiss, upon 
the grounds then stated, and upon the addi¬ 
tional grounds that the case affirmatively shows 
that the fall of the elevator, if explained at 
all, can only be explained by a defect which 
was not discoverable by the use of ordinary 
care, wliich was all the defendant was required 
to use. It seems to me that this case comes 
directly within the rule laid down in this de¬ 
partment in the case of Boss vs. The Clausen 
& Price Brewing Co., where there was a de¬ 
fect in a pinion inside of a gear wheel, and the 
Court held that where it appeared, as it appears 
5 28 in this case, by competent testimony, that an 

inspection would not discover that defect, that 
no cause of want of reasonable care was made 
out. The whole test here is whether the de¬ 
fendant has been shown to have failed to use 
reasonable care. The fall of an elevator has 
been held in a number of master and servant 
cases as not to be evidence of negligence; but 
even if it were, we have come forward and 
shown it fell and why it fell. We have a right 
to assume upon reasonable inspection of that 
wheel that we could use it, and we did use 
with safety, so for as the wheel was concerned. 
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for a considerable period of time, and we did 
overhaul the elevator on two specific occasions, 
and had a mechanic who went over the eleva¬ 
tor and inspected it. 

The plaintiff should have shown, first, that 
there was a crack before the accident; second, 
that it was a crack which deteriorated the 
wheel to such an extent that it made it unsafe 
to operate; third, that it was a crack which 
had existed for a sufficient length of time 
before the accident for the defendant to have 
discovered it; and fourth, that it was a crack 
of such kind and quality and in such a posi¬ 
tion that it could have been discovered by 
ordinary inspection. 

Now, on each and every one of these propo¬ 
sitions the plaintiff has absolutely failed to 
establish his case by any evidence whatever. 


529 


530 


Decision on motion reserved until the special 
findings, which are to be submitted, have been 
determined by the jury. 

Mr. Smyth: I also move on the same grounds 
for the direction of a verdict in favor of the 
defendant. 

Decision on motion reserved until the special ^ 
findings, which are to be submitted, have been 
determined by the jury. 


Mr. Smyth summed up for defendant. 
Mr. Benjamin summed up for plaintiff. 
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632 February 27, 1902. 

The Court met pursuant to adjournment. 

Judge’s Charge. 

Fitzgerald, J. 

Gentlemen of the Jury: This action is 
brought by the plaintiff to recover damages for in¬ 
juries which he suffers, owing, as he claims, to the 
sole negligence of the defendant. The defendant 
is a railway corporation, and at the time of the 
accident maintained a car station in this city on 
533 Second Avenue, between 96th and 97th Streets. 
The plaintiff was then, and for some time previously 
had been, an employee of the corporation. In this 
station an elevator was used for the purpose of 
raising cars from the ground level to the different 
lofts. On November 5, 1898, between 3 and 4 
o’clock p.m., the plaintiff, with Smith and Creamer, 
was at work in the paint shop on the third floor, 
and was called down with them to the repair shop 
on the second story. At that time McGuire and 
Kelly were on the second story, and the platform 
of the elevator was level with the floor thereof. 
This platform was furnished with a track which, 
634 w ] len the elevator was in the proper position, came 
even with similar tracks which were upon the floor, 
and plaintiff, with Creamer and Smith, went upou 
the platform of the elevator and to the rear of the 
car for the purpose of pushing it off. Some por¬ 
tion of the car had been pushed upon the floor, 
when, suddenly, the elevator, together with a rail¬ 
way car and the men, fell to the ground, a distance 
of about 18 feet. 

Between the corporation and the plaintiff there 
existed at the time of the accident what is known 
in law as the relationship of master and servant, 
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and it now becomes my duty to define to you what 636 
material facts must be established before the de¬ 
fendant can be held liable for any injuries result¬ 
ing from this unfortunate occurrence under the 
circumstances. When a person enters the employ¬ 
ment of another, he assumes all of the ordinary 
risks of that employment, and if he claims for in¬ 
juries he must show that such injuries resulted 
from some cause other than those ordinary risks; 
he must, in other words, prove that the master 
failed to perform a duty which he owed his ser¬ 
vants from the fact of their relationship. A master 
is not an insurer, nor is he bound to exercise the 
highest degree of care in furnishing safe machinery; 
but he is bound to furnish his servants with rea¬ 
sonably safe machinery and appliances and to 
keep the same in reasonably safe repair. He is 
not bound to provide an absolutely safe elevator, 
but he is required to use reasonable care in pro¬ 
viding a reasonably safe one. If the elevator was 
unsafe because of a defect of which defendant had 
no knowledge and of which, by the exercise of 
reasonable care, it could not have acquired knowl¬ 
edge, and the elevator, because of such defect, fell, 
defendant would not be liable. Nor does the mere 
fall of the elevator of itself impose liability. The 637 
assumption of the risks of his employment by 
plaintiff would prevent a recovery if the fall re¬ 
sulted from a latent defect which reasonable care 
and inspection would not disclose. 

The burden of proving defendant’s negligence 
rests upon the plaintiff, and he must do so by a 
preponderance of evidence. He must make out 
more than a balanced case. Preponderance of evi¬ 
dence is not determined by the number of wit¬ 
nesses, but you should consider the opportunities 
of the several witnesses for seeing or knowing the 
matters about which they testify, their interest or 
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538 lack of interest, the probability or improbability 
of the truth of their several statements in view of 
all the other evidence, and from these circum¬ 
stances determine upon which side is the pre¬ 
ponderance. 

The fact of the existence of the blow-hole in the 
hub of the bevel gear wheel was, it is conceded, an 
undiscoverable defect, and if it was alone the 
cause of the accident no negligence has been estab¬ 
lished ; but the existence of a defect in the casting, 
such as this undoubtedly was, does not relieve the 
master from the duty of reasonable inspection, and 
g if there were other defects which might have been 
discovered and provided against by such reason¬ 
able inspection, and these defects were the approxi¬ 
mate cause of plaintiff’s injuries, then defendant 
would be liable. 

You must not infer from any ruling made by 
the Court during the progress of the trial, or from 
the denial of any motion such as the refusal to dis¬ 
miss the complaint, that the Court has any opinion 
upon the facts. Such denial is merely a direction 
that the facts are to be passed upon by the jury. 
You must not speculate or surmise, but must de¬ 
termine the questions involved from the evidence 
540 and the reasonable inferences to be deduced there¬ 
from. You must not allow either prejudice upon 
the one side or sympathy upon the other to sway 
you, but must be in all things just. 

I understand that in this case there is no claim 
of contributory negligence. That being the case I 
will submit to the jury the three propositions to 
which I have already directed the attention of 
counsel. If you come to the conclusion that the 
plaintiff is entitled to recover he is entitled to re¬ 
cover only for injuries directly resulting from the 
accident; that is, if he suffers from injuries, some 
of which he has established were the result of the 
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accident and others which he has failed to establish 641 
were the result of the accident, you can only allow 
him for those which he has proven, and the burden 
is upon him to prove them by a preponderance of 
evidence. There is some claim of an injury to the 
plaintiff’s liver. There has been an examination 
of doctors upon that subject and they have given 
opinions based upon hypothetical questions. If 
you attach value to that evidence you have the 
right to determine primarily whether the facts 
assumed in the questions upon which the doctors 
gave their opinions are established by the evidence. 

If they are not, why, of course, such opinions would ^ 
not be entitled to weight, because they are based 
upon the assumption that these facts are proven. 

The plaintiff is entitled to recover damages for the 
injuries inflicted. You may take into considera¬ 
tion the pain and suffering endured by him, and if 
you are satisfied from the evidence that such injury 
will continue, that it is directly due to the defend¬ 
ant’s wrongful acts and that he will have some 
disability which will render him less capable of 
attending to his business than if the accident had 
not occurred, you may take these matters into con¬ 
sideration in determining what damages you will 
allow. 543 

You need not give any consideration to the 
question of the value of the doctors’ services. 

As 1 understand, there has been some question 
raised as to their being lodge doctors. 

The Court: I am going to submit three ques¬ 
tions to the jury in place of asking them to find 
a general verdict. In view of that, do you desire 
to make any motion, Mr. Benjamin? 

Mr. Benjamin: I have no motion to direction 
of a verdict. 

The first question is: Did the elevator fall be¬ 
cause of the existence of the blow-hole in the hub 
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544 of the bevel-gear wheel? Answer Yes or No to 
that question. 

If you answer Yes to that question; that is, that 
that was the cause of the fall, that will be an end 
of the case. 

If you answer No to that question, then the sec¬ 
ond question for you to answer is: Were there 
other defects, which reasonable inspection would 
have disclosed, which produced the accident? An¬ 
swer Yes or No to that question. 

If you answer Yes to that question, then the 
third question is: Was there such reasonable in- 
spection? Answer Yes or No to that question. 

The fourth question is, if you answer questions 
1 and 3 in the negative: What are the damages? 

Now, is it consented, so as to have no trouble 
hereafter, that if question No. 1 is answered favor¬ 
ably to the defendant that the Court may direct a 
verdict for the defendant, and that if questions 2 
and 3 are answered favorably to the plaintiff that 
the Court may direct a verdict in favor of the 
plaintiff? 

Mr. Smyth: Under the Code the Court has 
the power to direct a verdict according to the an¬ 
swers to the special questions. If I should con- 
540 sent, of course I would lose my rights. Section 
1187 provides that the Court may direct a verdict 
and pass upon the motion to dismiss after the 
special verdict of the jury has come in. 

The Court: The only question is whether there 
may be something in the practice that requires, 
not the waiving of any rights as to the validity 
of the verdict or the justice of the verdict or an 
exception upon the trial, but as to the mere fact 
of the directing by the Court that a verdict be 
entered in that way. 

Mr. Benjamin: I didn’t take much trouble to 
study the question up, but it seemed to me that it 
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was simply a submission to the jury of these 647 
specific questions, together with the general ques¬ 
tion of liability, on which they could find a general 
verdict for the plaintiff, and that if the special 
findings are not consistent with the general ver¬ 
dict rendered that then the Court must set it aside. 

The verdict must be consistent. 

I should request, on behalf of the plaintiff, that 
the question be modified by inserting “ produced 
or contributed to produce the injury.” 

The Court: Further than I have already charged, 

I decline to charge on that proposition. 

The defendant’s first, second, third, fourth, fifth, 
sixth, seventh, tenth, fourteenth and fifteenth re¬ 
quests I think I have covered in my main charge, 
and I decline to charge otherwise than I have done. 

The eighth request I also decline to charge, except 
as I may have charged it. 

Mr. Smyth: The defendant excepts to your 
Honor’s refusal to charge the eighth, as requested. 

The Court: The defendant’s ninth request I 
have charged, and, except as charged, I decline to 
charge it. 

Mr. Smyth: The defendant excepts to the re¬ 
fusal of the Court to charge the ninth request, as 
requested. 549 

The Court: Further than I have already charged, 

I decline. I decline to charge the defendant’s 
eleventh request, except as I may have charged it. 

Mr. Smyth: The defendant excepts to the Court’s 
refusal to charge the eleventh request in the lan¬ 
guage contained in the request. 

The Court: I decline to charge the defendant’s 
twelfth request, except as I may have charged it. 

Exception by Mr. Smyth. 

The Court: I decline to charge the defendant’s 
thirteenth request, except as I may have charged 
it. 
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oou 3 / 7 -. Smyth: The defendant excepts to yonr 

Honor’s refusal to charge that. I do not think 
that your Honor has charged the 13th. 

The Court: I have, in substance, charged it. 

Mr. Smyth : I except to the Court’s declination 
to charge as requested. 

Your Honor has charged the defendant’s four¬ 
teenth and fifteenth requests. 

The Court: The defendant’s sixteenth request I 
decline to charge, except as I may have charged it. 

Exception by defendant. 

The Court: The seventeenth request is on the 
>matter of damages, and I will charge it as it is 
here. In estimating the damages to be awarded, 
if the jury come to that point, they should only 
give compensation for such pain and suffering and 
incapacity which the plaintiff has sustained solely 
by reason of the accident; and, if they believe that 
any of the ills which the plaintiff now claims to be 
suffering from comes from causes other than are 
directly related to the accident, no compensation 
should be given therefor. 

The eighteenth request I have charged. 

Mr. Smyth: That is, that the jury should not 
speculate or surmise as to what injuries the plain- 
552 tiff has sustained. 

The Court: Yes. The same rule applies in re¬ 
gard to the injuries as in regard to the general 
cause of action. You must not surmise or specu¬ 
late as to injuries. 

The defendant’s nineteenth request I refuse, ex¬ 
cept as I may have charged it. 

Mr. Smyth: The defendants excepts to the 
Court’s refusal to charge the nineteenth as re¬ 
quested. 

The Court: I have charged the twentieth. 

Mr. Smyth: Yes, sir, that has been charged. 
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The Court: The twenty-first is the same matter 553 
over again. 

Mr. Smyth : That is another point, your Honor: 
that latent defects in the metal composing the ele¬ 
vator apparatus, and not discoverable by ordinary 
inspection, is a risk assumed by the plaintiff 
Swenson. 

The Court: 1 have charged that. A defect that 
would not be discoverable by ordinary inspection 
would not be chargeable to the defendant. 

Mr. Smyth: Your Honor has charged the twenty- 
second. I ask your Honor to charge the twenty- 
third. 

The Court: Except as I may have charged I 
refuse to charge it. 

Exception by defendant to the Court’s re¬ 
fusal to charge the twenty-third request as 
requested. 

The Court: The twenty-fourth I will charge. It 
is in general keeping with what I instructed you 
about in the main charge, and relates to what we 
call latent defects. If you find from the evidence 
that ordinary inspection would not have discovered 
the flaw in the gear wheel, and if you find from 
the evidence that the flaw in the gear wheel caused 
the gear wheel to break and that the gear wheel 565 
caused the elevator to drop, then it is immaterial . 
whether the defendant inspected the apparatus or 
not, and the defendant must not be charged with 
negligence for failure to inspect. That is this, 
gentlemen: If it was such a defect as would not 
have been disclosed by a reasonable inspection, 
then the fact of its existence is not chargeable to 
the defendant. 

. Defendant excepted to the modification by 
the Court. 

Mr. Smyth : Your Honor has charged the twenty- 
fifth, so I withdraw that; and you have likewise 
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charged the twenty-sixth. I would like to have 
your Honor charge the twenty-seventh. 

The Court: Except as I may have charged it I 
decline. 

Mr. Smyth: The defendant excepts to your 
Honor’s refusal to charge the twenty-seventh as 
requested. 

The Court: Mr. Benjamin may look at it, and 
if he has no objection I will charge it. 

Mr. Benjamin: I should not consent to that. As 
it starts out it is in violation of the Griffin-Manice 
rule. 

Mr. Smyth: I except to the counsel’s remarks, 
too. 

The Court: The twenty-eighth I have already 
charged. 

Mr. Smyth: Yes. The twenty-ninth, I think, 
ought to be charged. 

The Court: Except as I have or may charge 
that I decline; I may say something on the subject 
before concluding. 

Exception by defendant to the Court’s re¬ 
fusal to charge the twenty-ninth request as 
requested. 

The Court: The thirtieth request, except as I 
558 may have charged, I decline. 

Defendant excepted to the Court’s refusal 
to charge the thirtieth request. 

(Defendant’s thirty-first and thirty-second 
requests withdrawn.) 

The Court: The thirty-third I decline to charge 
except as I may have charged it. 

Defendant excepted to the Court’s refusal 
to charge the thirty-third request as made. 

The Court: The thirty-fourth is speculative. I 
decline to charge it, except as I may have done. 

Mr. Smyth: I except to the Court’s refusal to 
charge the thirty-fourth request. 
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I except to that portion of your Honor’s charge, 559 
and I ask permission to put in the exact words 
when it is written out, where you say that at the 
time the man was coming down or came down to 
the elevator that McGuire was there. He was in 
his office, as a matter of fact. 

The Court: That is a matter of evidence, gen¬ 
tlemen. 

Mr. Smyth: He was in his office. 

The Court: The jury will determine that matter 
from their recollection of the evidence. If the 
Court, in stating the evidence, has stated it in a 
manner that differs from the recollection of the ggg 
jury, why, the jury will substitute their own recol¬ 
lection rather than that of the Court on matters of 
evidence. 

Mr. Smyth: I except to that part of your 
Honor’s charge where you say, in effect, that the 
defendant is bound to furnish reasonably safe 
appliances and keep them in reasonably safe re¬ 
pair. 

I except to that portion of your Honor’s charge 
wherein yon say in effect—and I ask permission 
to put in the exact words—that if there were 
other defects which might have been discovered 
by a reasonable inspection, which were the ap- 561 
proximate cause of the accident, then the defend¬ 
ant is liable. 

I except, in order to raise the general question, 
to that portion where your Honor states that the 
plaintiff is entitled to recover damages for the in¬ 
jury inflicted. Of course I suppose your Honor 
meant to say, in that regard, if the jury get to 
that point. 

The Court: Certainly. If the jury come to the 
conclusion that there is no liability on the part 
of the defendant, then of course they will not 
bother with the question of damages, for then 
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562 the plaintiff is entitled to no damages. It was in 
the event that they reached that point, in order 
that they should be properly instructed as to the 
measure of damages, that the Court gave them that 
instruction. 

Mr. Smyth: I ask your Honor to modify that 
portion of your charge where you say that there 
is no claim of contributory negligence. I ask 
that that be modified to a statement, except so far 
as the assumption of ordinary risks or obvious 
risks is concerned. 

The Court: Ordinary risks of the employment, 
ggg I charge it in that language. 

Mr. Benjamin: In reference to the exception 
taken to that portion of your Honor’s charge 
where you say that the defendant is bound to fur¬ 
nish reasonably safe appliances, your Honor imme¬ 
diately after that said that they were bound to 
use reasonable diligence to fnrnish reasonably safe 
appliances, and the plaintiff’s exception is to the 
first statement. I do not want the rule to be mis¬ 
understood, or the claim made that the jury did 
not understand that they were bound to use reason¬ 
able diligence, as your Honor correctly stated it 
immediately following the point to which my 
564 friend refers. 

The Court: The rule is that the master is bound 
to use reasonable care in supplying reasonably 
safe appliances, and reasonable care is the care that 
a person of ordinary prudence would use under 
similar circumstances; i. e., care proportionate to 
the risk to be avoided. That is the rule of reason¬ 
able care. 

Mr. Smyth : We except to the modification of 
the former explanation made by the Court. 

Mr. Benjamin: I should like to have this ques¬ 
tion also submitted as one of the questions of fact 
to be decided by the jury: Did any defect other 
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than the blow-hole, which defect defendant should 565 
have discovered with reasonable diligence, cause 
or contribute to cause the accident? 

The Court: I decline to charge other than I 
have already charged. 

Mr. Benjamin: Not as a charge. I am refer¬ 
ring to the specific questions of fact. I ask your 
Honor to submit that with the other questions. 

The Court: It raises the same difficulty that I 
called attention to in Mr. Smyth’s case; it would 
leave me in doubt as to what I should do, if there 
was an answer to it. 1 think you have the benefit 
of that in the exception to the request to charge, 
if the Court is in error in regard to it. To submit 
that question would leave the matter open to 
argument as to what verdict the Court should 
direct, and I want to avoid that. 

Mr. Benjamin: I ask your Honor to submit 
that as one of the specific questions of fact. 

The Court: The questions which I will submit 
are: 

1. Did the elevator fall because of the existence 
of the blow-hole in the hub of the bevel gear 
wheel? Answer yes or no. 

2. If no, were there other defects which reason¬ 
able inspection would have disclosed which pro- 5(57 
duced the accident? Answer yes or no. 

3. If yea, was there such reasonable inspection? 

4. What are the damages? 

It is consented that I submit these questions to 
the jury? 

Mr. Smyth: Of course, in consenting I do not 
waive my rights as to the motion to dismiss that 
is pending, or admit that there is any question 
at all. 

Mr. Benjamin: The plaintiff asks that the 
second question be modified by framing it so that 
it will call for an answer to the question whether 
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568 tliere were other defects which either produced or 
contributed to produce the injury. 

The Court: I have passed upon that. 

If the first question is answered in the affirma¬ 
tive then the jury need proceed no further. 

Mr. Benjamin : I except to that as not allow¬ 
ing for this blow-hole being only one of the causes 
of the accident, but not the sole cause. It may 
have been that the jury would be at liberty to find 
that it was one of the causes, but not the sole 
cause. 

The Court: I will insert the word “solely” 
r) gg there. It now reads: “ Did the elevator fall solely 
because of the existence of the blow hole in the 
hub of the bevel gear?” 

If the answer is in the affirmative the jury need 
not go any further. If the answer is in the nega¬ 
tive, then were there other defects which reason¬ 
able inspection would have disclosed which pro¬ 
duced the accident. If that is answered in the 
negative that would also end the plaintiff’s case. 

Mr. Smyth: I think your Honor ought to put 
the word “ solely,” too, in the second one. 

The Court: I will let the second question stand 
as it is. 

R70 Exception by Mr. Smyth. 

The Court: That is, if there were defects there 
that reasonable inspection would not have disclosed 
the defendant would not be liable. If there were 
defects there that it would have disclosed, then the 
defendant might be liable provided you answer the 
next question in the affirmative, to wit: Was there 
such reasonable inspection? Then you will say 
what the damages are. 

The Foreman: Do you want us to bring in 
answers to all these things in finding a verdict, 
or do we find a verdict without answering these 
questions? 
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The Court: J ast answer these questions as they 
are. If in answering these questions you find that 
the break was due to an undiscoverable cause, your 
verdict will be for the defendant. If you find that 
it was due to a discoverable cause which a reason¬ 
able inspection would have disclosed, then you 
must find in addition to that that there was no 
such reasonable inspection, and then the damages. 

Mr. Smyth: But each one of those questions are 
to be answered in writing? 

The Court: Yes. You will then find for de¬ 
fendant or the plaintiff, as the Court has instructed 
you. 

The jury retired. 

The jury rendered a general verdict for the plain¬ 
tiff for $4,000, and answered the special findings 
submitted as follows: 

1. Did the elevator fall solely because of the ex¬ 
istence of the blow-hole in the hub of the bevel- 
gear wheel? A. No. 

Mr. Ames moved to set aside the finding upon 
the Court’s minutes, upon all the exceptions taken 
in behalf of the defendant during the trial, and on 
the ground that it is contrary to law, contrary to 
evidence, and against the weight of evidence. f>73 
Motion denied. Exception. 

2. If no, were there other defects which reason¬ 
able inspection would have disclosed which pro¬ 
duced the accident? A. Yes. 

Defendant’s counsel moved to set aside the sec¬ 
ond finding upon the grounds previously stated. 
Motion denied. Exception. 

3. If yea, was there such reasonable inspection? 

A. No. 

Defendant’s counsel moved to set aside the third 
fiuding on the same grounds. Motion denied. 
Exception. 
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574 4. What are the damages? A. $4,000. 

Defendant’s counsel moved to set aside the fourth 
finding upon the grounds already stated, and upon 
the additional ground that it is excessive. Motion 
denied. Exception. 

Defendant’s counsel renewed motion to dismiss 
complaint and to direct a verdict in favor of the 
defendant, npon the minutes, upon the special 
findings, and upon all the grounds previously 
stated. 

The Court; Those are the reserved motions? 

Defendant's Counsel: Yes, sir. 

Motions denied. Exceptions on each ground. 

Five per cent, extra allowance granted plaintiff. 

Defendant's Counsel: I move to set aside the 
verdict and for [a new trial upon all the grounds 
stated in Section 999 of the Code of Civil Pro¬ 
cedure except that of insufficient damages. 

Motion denied. Exception. 

Thirty days’ stay after notice of entry of judg¬ 
ment and sixty days to make a case granted to 
defendant. 


Defendant’s Requests to Charge. 

I. —The inflexible rule of law in this class of cases 
is that the burden is upon the plaintiff to prove to 
the satisfaction of the jury, by a preponderance of 
evidence, that the injury he complains of was 
caused solely by the negligence of the defendant. 

II. —If the evidence is evenly balanced in the 
minds of the jury as to either the question of neg¬ 
ligence on the part of the defendant or the lack of 
due care on the part of the plaintiff, the verdict 
must be for the defendant. 
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III.—The defendant was not bound to provide a 677 
safe elevator for its employees to work with. 

IY.—The defendant’s duty was merely to use 
reasonable care to provide a reasonably safe appli¬ 
ance for its employees. 

Y.—If the elevator was unsafe, because of a de¬ 
fect, of which the defendant had no knowledge, 
or of which, by the use of ordinary care, it could 
not have knowledge, and the elevator, because of 
such defect, caused the injury to the plaintiff, the 
verdict should be for the defendant. 

VI. —The mere fall of the elevator does not im¬ 
pose liability on the part of the defendant. 

VII. —The plaintiff must do more than to prove 
facts which permit the jury to merely surmise or 
conjecture as to the cause of the elevator’s fall. 

He must show by reasonable proof that its fall was 
occasioned solely by reason of a defect known to 
the defendant, or which could have been known 
by reasonable inspection. 

VIII. —The defendant was not bound to provide 
other safety devices than there were upon the ele- 579 
vator at the time of the accident. 

IX. —The mere fact that a gear wheel connected 
with the machinery broke does not impose lia¬ 
bility on the part of the defendant. 

X. —If the jury believe that the defect in the 
gear wheel, if any existed, was one which reason¬ 
able inspection would not have divulged, the de¬ 
fendant is not liable, even though the jury believe 
that there were other methods of inspection 
which could have been used. 
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680 XI.—The defendant was entitled to use the gear 
wheel in question so long as a reasonable inspec¬ 
tion would lead an ordinjiijl^ t prudent man to be¬ 
lieve that the gear wheel was safe for the purpose 
for which it was intended. 

XII. —The defendant was not bound to antici¬ 
pate that there were blow-holes, or other latent 
defects in the gear wheel, which could not be dis¬ 
covered by a reasonable inspection. 

XIII. —The defendant was entitled to assume 
that the gear wheel originally was made or cast 

681 in a proper manner, and of proper materials, if 
the inspection which the defendant caused to be 
made from time to time indicated that it was in 
fact of good material and reasonably well made. 

XIV. —The denial of the motion to dismiss the 
complaint by the Court is no indication as to the 
opinion of the Court upon the facts of the case, or 
as to whether the verdict should be for the plain¬ 
tiff, or the defendant, but is merely a direction 
that the facts that are to be passed upon solely by 
the jury. 

5 g 2 XV.—In estimating the credibility of the wit¬ 

nesses, the jury should take into consideration 
their means of observation at the time, their man¬ 
ner of testifying, their interest in the result, and 
their relation or friendship to either the plaintiff 
or the defendant. 

XVI. —The jury may disregard the plaintiff’s 
testimony because of his interest in the case. 

XVII. —In estimating the damages to be awarded, 
if the jury come to that point, they should only 
give compensation for such pain and suffering 
and incapacity which the plaintiff has sustained 
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solely by reason of the accident, and if they believe 688 
that any of the ills which the plaintiff now claims 
to be suffering: fm m com e from causes other than 
are directlyytfoffnSct^wreh the accident, no com¬ 
pensation should be given therefor. 

XVIII.—The jury should not speculate or sur¬ 
mise as to what injuries the plaintiff sustained, but 
must be satisfied by a reasonable preponderance 
of evidence that such damages as they may award 
compensation for are only the actual damages sus¬ 
tained. 

XIX. —There is no evidence in this case from 534 
which you may infer that the elevator in question 
was not suitable for the purpose for which it has 
shown to have been used, or from which you may 
infer that the defendant, Metropolitan Street Rail¬ 
way Company, knew, or thould have known, that 
any portion of the elevator apparatus was defective 

or unfit for use, or from which you may infer that 
the said defendant did not, through its proper em¬ 
ployees, reasonably inspect the said elevator and 
apparatus. 

XX. —The plaintiff Swenson when he entered 
into the employ of the railway company by his 685 
contract of employment assumed all risks and 
dangers which were ordinarily incident to the oper¬ 
ation of the freight elevator in question. 

XXI. —Latent defects in the metal composing 
the elevator apparatus and not discoverable by 
ordinary inspection is a risk assumed by the plain¬ 
tiff Swenson. 

XXII. —Defendant is not responsible for the 
existence .of latent defects in the elevator ma¬ 
chinery which are not discoverable by ordinary 
inspection. 
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586 XXIII.—Defendant was entitled to assnme that 
the machinery controlling the elevator was ordina¬ 
rily safe to be used in the same way as it formerly 
had been used without mishap where the defendant 
has used reasonable care to have it inspected from 
time to time. 

XXIY.—If you find from the evidence that ordi¬ 
nary inspection would not have discovered the flaw 
in the gear wheel, and if you find from the evi¬ 
dence that the flaw in the gear wheel caused the 
gear wheel to break, and that the breaking of the 
gear wheel caused the elevator to drop, then it is 

587 immaterial whether the defendant inspected the 
apparatus or not, and the defendant must not be 
charged with negligence for failing to inspect. 

XXY.—Before you can bring in a verdict for the 
plaintiff in this case you must find that the appa¬ 
ratus which broke and caused the fall of the eleva¬ 
tor was made of defective material, or that it was 
defectively made, or that it was not properly main¬ 
tained, and in addition to either or all of these 
facts that defendant knew of either or all of these 
facts or could have ascertained either or all of these 
facts by inspecting the apparatus with ordinary 
care at reasonable intervals; and proof merely that 
some portion of the elevator broke and that the 
elevator fell is not sufficient proof of defective ma¬ 
terial, manufacture, maintenance or insufficient - 
inspection and would not warrant a verdict for the 
plaintiff. 

XXVI.—You are not to guess or conjecture that 
defendant was negligent merely because some por¬ 
tion of the elevator apparatus broke. 

XXVII.—The mere breaking of the apparatus, 
thereby causing the elevator to fall, raises no pre. 
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sumption of negligence on the part of the defend- ^89 
ant unless you find from the evidence in addition 
to the facts that certain apparatus broke; -first, 
that the break is such as in the ordinary course of 
business would not have occurred if reasonable 
care had been used in the installation, maintenance 
and inspection of the elevator; and, secondly, that 
the defendant offers no explanation showing that 
the break did not occur by reason of any want of 
care on its part in furnishing and maintaining the 
same. 

XXVIII.—The Metropolitan Street Railway 
Company, defendant, in the performance of its 999 
duty to its servants, is not bound to furnish the 
best, known appliances, but only such as are rea¬ 
sonably safe. 

XXIX. —In determining whether an appliance is 
reasonably safe, the test is not whether the master, 
in this case the railway company, has omitted to 
do something which it could have done, or whether 
better machinery might have been obtained, but 
whether its selection was reasonably prudent or 
careful and whether the machinery provided was 
in fact adequate and proper for the use to which 

it was to be applied. 591 

XXX. —The omission of other safety appliances 
or clutches from a freight elevator which was not 
used or constructed for carrying passengers, from 
riding on which the railway company excluded its 
servants and upon which servants had no reason to 
be, does not establish negligence on the part of the 
railway company. 

XXXI. —The object of safety clutches being to 
hold the elevator if the cables broke sufficiently to 
cause the elevator to fall, in an elevator used as 
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this was, viz., exclusively for carrying freight, and 
constructed as the evidence shows this was, viz., so 
that it would not fall because of the cables break¬ 
ing, unless the two cables on either end should 
break while the elevator was suspended above its 
well, the chances that if the two said cables did 
break under the circumstances above stated, any in¬ 
jury to life or limb would result, was so remote and 
almost impossible that defendant in the exercise of 
ordinary care was not bound to guard against such 
danger. 

ggg XXXII.—If you find from the evidence that the 

absence of safety appliances was a defect in the 
machinery which the defendant in the exercise of 
ordinary care should have remedied, and that the 
absence of safety appliances was the proximate 
cause of the injnry to the plaintiff, and you find 
that the plaintiff knew, or in the exercise of rea¬ 
sonable care, should have known, of the absence of 
safety appliances, I charge you that the plaintiff 
took the risk arising from the absence of such ap¬ 
pliances, and that your verdict under these circum¬ 
stances must be for the defendant. 

594 XXXIII.—If you are satisfied by a preponder¬ 

ance of the evidence that there was a crack in the 
hub of the gear wheel on the side opposite to the 
blow-hole and that this crack existed before the 
gear wheel broke and was discoverable by the use 
of ordinary care before you can attribute the break¬ 
ing of the gear wheel to this crack, you must also 
find that this crack would have caused the gear 
wheel to break if there was no blow-hole on the 
opposite side of the hub. 

XXXIV.—In order for the this crack in the hub 
to be the approximate cause of the breaking of the 
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gear wheel you must find that it alone, or it in ^96 
connection with other defects which were discover¬ 
able by the use of ordinary care, was the sole cause 
of the breaking of the gear wheel. 


The foregoing case contains all the evidence 
given upon the trial of this action. 

Henry A. Robinson, 

Attorney for Defendant-Appellant, 

621 Broadway, 596 

New York City. 


597 
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Defendant’s Exhibit No. 1. 

Verified. W. J. Wallin. 

Official Form issued by Supreme Court. Other 
forms are prohibited. 

[design.] 

FORESTERS OF AMERICA. 

Court Manhattan No. 15. 

We, the undersigned, propose Mr. Swenson by 
occupation a Painter residing at 1867 Park Ave. 
*a single man, as a proper person for admission 
into this Court, and hereby declare, to the best of 
599 our knowledge, that he is a person of good charac¬ 
ter, and is qualified to be a member of the Order; 
that we believe his age and the age of his wife, as 
declared by him, to be correct; and to the best of 
our judgment his wife appears to be in good health. 

We further hold ourselves responsible for the 
general truth of the above statements in accordance 
with the General Laws. 

Signed, the 25tli day of Oct. 1897. 

August Pensan, 

W. G. Kaltenbatii. 

* State whether married or single. 

N. B.—Previous to the Proposition of a Candidate, his Proposers 
should ascertain whether he has been a member of the Order, or 
^ uu proposed for membership in any other Court; and if so, what were 
the reasons for leaving, or for not joining such Court—same 
to be stated in Candidate’s application. 

Any Brother proposing or seconding a Candidate who is un¬ 
healthy, or inadmissible by reason of bad character, is liable to be 
expelled from the order. All propositions must stand over to 
the next regular meeting of the Court following that on which the 
proposition was made. 


Candidate’s Application. 

I, C. H. Swenson, aged next birthday 24 years, 
by occupation a Painter born in Sweden on the 
27 day of April, 1873, and now residing at 1864 
Park Ave. being desirous of becoming a member 
of Court Manhattan No. 15, of the Foresters of 
America, declare that I am in good health, phy- 
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sically sound, and not habitually subject to any 601 
disease, and that my wife’s name is 

that her age is years, and that she 
is in good bodily health at this time. I do not 
know of any physical, legal, or moral reason which 
should prevent me from becoming a member of the 
Order; and I hereby agree that this declaration 
shall be the ground of Contract between the said 
Court and myself; and if any of the statements 
herein contained be not true, the sum already paid, 
or any further sum that may be paid, by me to said 
Court, shall be forfeited, and myself deprived of 
all benefits or advantages from the said Court and 
the Order. 602 

(SgT* If formerly a member of the Order, or pro¬ 
posed for membership in any other Court, give 
date, also give name and location of Court, and 
state reason for your membership ceasing; if only 
proposed in another Court, state reason for not 
joining. 


And I further declare that I will conform to, and 
abide by, all the rules of the Court and of the 
Order now in force, or hereafter to be made, or 
submit to the penalties therein contained; as wit¬ 
ness my hand this 25 day of October, 1897. 

C. H. Swenson, Applicant. 

[Endobsed] 

Witness: August Pensan. 

Application of Mr. 

Proposed, 189 . Initiated, 189 . 

Rejected, 189 . 

, Pin. Secretary. 

Committee of Investigation: Bro. 

The undersigned,* Committee of Investigation, 
report favorably on the name of Mr. 

H. G. Ebeling, 

R. T. Wabsh. 
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0U4 [BACK.] 

Medical Examination. 

Have you ever had Inflammatory Rheumatism? 
No. How many attacks? Gout? No. Attacks. 
Catarrh? No. Bronchitis? No. Pleurisy? No. 
Pneumonia? No. Spitting of blood? No. Dyspep¬ 
sia? No. Piles? No. Have you ever been ruptured? 
No. If so, describe the character. Have you ever 
had swelling of Hands, Legs, Feet or Eyelids? No. 
Varicose Veins? No. Or open sores? No. Do 
you use Alcoholic or other Stimulants? Yes. If 

605 bo, to what extent? Beer, occasionally. 

I declare, that I have answered the foregoing 
questions truthfully; and I agree that any mis¬ 
statement shall render any and all obligations of 
the above Court and the Order null and void to 
me and my heirs or assigns. 

Signature C. H. Swenson. 

Witness H. G. Ebeling. 

Medical Certificate. 

This is to certify that the above named has con- 

606 firmed the answers to the preceding questions; 
and further that I have examined him and find him 
to be in good health and sound in constitution. 

Arch. Lybolt, Examining Physician (Mem¬ 
ber of Court No. 15). 

Witness* H. G. Ebeling. 


* One of the members of the Committee of Investigation must 
accompany the candidate to the physician and witness physician's 
signature to Medical Certificate. 
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It is hereby stipulated that the foregoing case 
contains all the evidence given upon the trial of 
this action, and that the same be settled, signed 
and ordered to be filed and annexed to the judg¬ 
ment roll herein. ^ 

Dated New York, Oct. ”2^ , 1902. 


607 


Benjamin & Loeser, 

Attorneys for Plaintiff-Respondent. 

Henry A. Robinson, 

Attorney for Defendant-Appellant. 

608 
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610 Pursuant to the foregoing stipulation, the fore¬ 
going case is hereby settled and signed by me and 
ordered to be filed and annexed to the judgment roll 
herein. 

Dated New York, Oct. ^ , 1902. 

James Fitzgerald, 

J. S. 0 


Pursuant to Section 3301 of the Code of Civil 
611 Procedure, we hereby stipulate that the foregoing 
are true copies of the judgment roll, the order deny¬ 
ing defendant’s motion for a new trial and notice of 
appeal and the case and exceptions, with the order 
settling the same, which are on file in the office 
of the Clerk of the Supreme Court of the County of 
New York, and that certification thereof, pursuant 
to Section 1353 of the Code of Civil Procedure, be 
and the same hereby is waived. 

And it is further stipulated that a copy of the 
printed case on appeal herein be filed in lieu of 
the engrossed copy required by the rules. 

Dated New York, Oct. ^ I , 1902. 

Benjamin & Loeser, 

Attorneys for Plaintiff-Respondent. 

Henry A. Robinson, 

Attorney for Defendant-Appellant. 
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SUPREME COURT, 

APPELLATE DIVISION—FIRST JUDICIAL 
DEPARTMENT. 


Charles Swenson, 
Plaintiff-Respondent, 

against 

Metropolitan Street Railway 
Company, 

Defendant-Appellant. 


Appellant’s Points. 


Statement. 

This is an appeal from a judgment for $4,372.12 
in favor of the plaintiff after a trial before the 
Hon. James Fitzgerald and a jury (fols. 34-39), 
and from an order denying defendant’s motion for 
a new trial. 


Facts. 

The plaintiff, a young man twenty-nine years of 
age, an employee of the defendant in the car 
stables at Second Avenue between 96th and 97th 
Streets, was injured by the falling of a car-hoist or 
elevator in the building aforesaid. 

At the time of the accident he had been working 
for the company for about two years. His im¬ 
mediate employment was to paint and varnish cars. 
This work he performed on the third floor of the 
depot. Immediately previous to the accident in 
which he received his injuries he was called by 
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some person from the floor below to come down 
and help shove a car off of the elevator. He left 
his work and went, down stairs and saw McGnire, 
who was the foreman of the repair department, 
under whom he worked, and Kelly, the man who 
attended to the running of tlie elevator. 

In company with two other employees named 
Kramer and Smith the plaintiff went to the back 
of the car which was upon the elevator and started 
to push it off. After they had pushed*it off about 
eight feet the elevator suddenly fell, and the plain¬ 
tiff and his companions were precipitated to the 
floor below. The plaintiff received injuries for 
which he recovered a judgment. 

The allegation in the complaint which charges 
the defendant with negligence is that the elevator 
and machinery were defective and unsafe and were 
unprovided with proper motive power or appli¬ 
ances for safety and were unsecure and unsuited 
to the purposes to which said elevator was ap¬ 
plied. 

That said elevator had no brake, clutch, claws or 
any appliances to prevent the same from falling or 
to insure its safety while being used. That the 
chain supports and wheels thereof were in broken 
and defective condition and not of sufficient 
strength to support the weight usually put there¬ 
on. 

Upon the trial the plaintiff confined his testimony 
in the first instance to proving that one of the 
cables which supported the elevator and by which 
it was hoisted and lowered broke and permitted 
the elevator to fall. 

In his rebuttal testimony the plaintiff attempted 
to prove that there was an old crack in the gear 
wheel; but he gave no evidence as to the length 
of time it had existed, or that it could have been 
discovered by reasonable inspection or that the de¬ 
fendant or its employees had any knowledge 
thereof. 
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Upon the part of the defence it was contended 
that the accident was due to a blow-hole in the 
gear-wheel which transmitted the power to the 
drum shafts, which blow-hole was in the interior 
of the wheel and was a latent and undiscoverable 
defect and could not have been discovered by any 
known test. 

The trial Judge submitted the case to the jury, 
with directions to find a general verdict, and also 
required them to answer the following questions: 

1 . Did the elevator fall solely because of the 
existence of the blow-hole in the hub of the bevel 
gear wheel? 

2 . If no, were there other defects which reason¬ 
able inspection would have disclosed which pro¬ 
duced the accident? 

3. If yea, was there such reasonable inspection? 

4. What are the damages? 

The jury rendered a general verdict in favor of 
the plaintiff for $4,000, and answered the first and 
third questions in the negative and the second in 
the affirmative. 

The testimony of the witnesses will be referred 
to under the appropriate points. 



i 
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POINTS. 


I. 

The complaint should have been dis¬ 
missed on the ground that there was 
no negligence proven on the part of 
the defendant. 

The plaintiff was an employee of the defendant, 
and as such took the ordinary risks of his employ¬ 
ment. 

The rule applicable to the duty which the em¬ 
ployer owes his servant is a familiar one. 

The employer is not bound to furnish the best of 
known or conceivable appliances, but only such as 
are reasonably safe. 

Burke vs. Witherbee, 98 N. Y., 562. 

Stringham vs. Hilton, 111 N. Y., 188. 

Probst vs. Delamater, 100 N. Y., 266. 

Kern vs. De C. & D. S. R. Co., 125 
N. Y., 50. 

In Kern’s case Judge Finch stated the rule as 
follows: 

“ The master in the peformance of his duty 
to his servants is not bound to furnish the best- 
known appliances, but such only as are reason¬ 
ably safe. The test is not whether he omitted 
to do something which he could have done, 
nor whether better machinery might have been 
obtained, but whether his selection was reason¬ 
ably prudent and careful, and whether the 
machinery provided was in fact adequate and 
proper for the use to which it was applied.” 

When the plaintiff rested his case he had failed 
totally to prove any cause of action against the 
defendant. To prove his case he called nine wit¬ 
nesses, three of whom were physicians, and, there¬ 
fore, their testimony may not be referred to in this 
connection. 
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The plaintiff himself gave no testimony as to the 
cause of the accident. He knew nothing that was 
important to his case, except that the elevator fell. 
He described the accident as follows: 

“I stepped on the platform of the elevator. 
I was standing in the corner next to the wall 
and Charlie Kramer was standing in the centre 
and Smith was standing next to the shaft. The 
elevator is about thirty feet. The car was on 
the elevator. This was a horse-car. Closed 
car. Mr. Kelly, the operator, was standing by 
the elevator at the time. He was standing 
holding his hand on the rope, the machinery 
that starts the elevator. When we went 
around to the rear of the car to push it off we 
started pushing a little bit. I don’t know 
exactly how many feet, and then I remember 
I just was like in a swing, and then I don’t re¬ 
member no more what happened.” 

The plaintiff knew nothing about the character 
of the elevator or of the machinery by which it was 
operated or how the power was transmitted to it, 
or how long it had been used or when or how it 
was inspected. 

Charles Kramer was also called as a witness, but 
he knew as little about the accident or its cause 
as did the plaintiff. All he testified to was as fol¬ 
lows : 

“ When we got back of the car we started to 
shove the car off. We shoved the car I should 
judge about three or four feet. The elevator 
went down. The car went down through the 
hole to the bottom. 1 went to the bottom too. 
I was picked up unconscious. I do not re¬ 
member anything about the occurrence until I 
was fetched to in one of the cars back of the 
shed ” (fols. 132 and 13). 

The plaintiff also called a witness called Mist- 
kowesci, but he gave no testimony as to any fact 
which is material upon this appeal. And the same 
may be said of a witness by the name of Lund- 
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burg, who was also called as a witness by the plain¬ 
tiff. 

This leaves only two witnesses who gave any 
testimony that has any relation to the plaintiff’s 
cause of action, namely, Alexander Sezenand John 
A. Lawson. 

Sezen at the time of the accident stood within 
fifteen or twenty feet of the elevator and he saw 
what occurred. He testified as follows: 

‘ ‘ They came in and said they were ready to 
push the car and McGuire got hold of the front 
dash like this (indicating), and Kelly was 
standing on the side and held this chain and 
those fellow's jarred one time that car. They 
cannot get out at once from the floor this car, 
then they jarred another time and the car 
went four or five feet on the floor. Then com¬ 
menced a noise, and the elevator fell down 
and the car went upside down. After the 
elevator broke I saw a cable hanging. I run 
to see what w r as the matter with it. Then I 
saw there was a break. That cable was on the 
west and south corner; southwest cable. This 
cable had been fastened to a kind of screw 
right there, you know, a kind of fastening on 
the corner of the elevator, about six inches 
from the square-ways. The cable ran to the 
corner of the elevator platform right through 
the beam. A big strong bolt was on and the 
cable was tightened up to that ” (fols. 92, 93). 

“ After everything fell down I run to loos, 
what it was, and I saw a cable broke, and 
afterwards I saw a gear was laying on the 
floor. Pieces dropped down to the bottom 
and some of them rested on the floor, the floor 
I was on ” (fol. 94). 

By the word gear the witness referred to thte 
gear wheel. 

The witness, John A. Lawson, was a carpenter 
in the employ of the defendant at the time of the 
accident. He, however, did not see the accident, 
but saw the car after it had fallen. He testified 
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that the car was about thirty feet long. That 
several days after the accident he saw the car lay¬ 
ing on the ground floor, and that he had the job to 
get the elevator out for the company. He says 
the cable was broke close to the platform, snapped 
right off. That he looked at it and saw it was 
rusty and solder on the end. 

I have now quoted substantially all the testi¬ 
mony given by the plaintiff at the time when he 
rested his case. 

The defendant gave testimony, which will be re¬ 
ferred to in detail in the next point, to the effect 
that the cause of the accident was the breaking of 
a gear-wheel. The effect of the breaking of this 
wheel was to permit the drum-shafts which sup¬ 
ported the four cables by which the elevator was 
suspended to revolve on their axis and the elevator 
to fall. That the gear-wheel broke because of a 
latent defect, namely, a blow or sandhole in the 
interior of the casting, and that this defect was not 
ascertainable by any test, and could only be known 
after the wheel was broken. 

In rebuttal the plaintiff was permitted to call 
John A. Bowler. Bowler testified that he was a 
machinist. That he could tell when there were 
defects in cast iron, and he examined the gear¬ 
wheel which was present before the jury. 

His testimony tended to indicate that there were 
two cracks in the hub of the wheel, one of which 
he characterized as a fresh crack and another as an 
old crack. He said (fol. 509). 

“ The flaw is on the opposite side from the 
first fresh break right where the wheel is. 
The flaw has been in the wheel some time be¬ 
fore the wheel parted. The fresh break is the 
last break on the wheel. The other part indi¬ 
cates that there has been a flaw in the wheel; 
that it has been cracked some time.” 

It appears that on one side of the gear-wheel was 
a keyhole into which a key was inserted to bind, 
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the wheel to the shaft, and into this hole oil was 
dropped, and when the key was inserted oil was 
likely to work out upon the wheel on that side 
(fols. 513, 514). 

On cross and re-cross examination the witness 
testified that he based his opinion on the fact that 
on the keyhole side oil had penetrated along the 
line of the break, so that notwithstanding his 
statement his opinion seemed to be that a crack on 
the keyhole side of the gear-wheel had occurred 
previous to the break which had caused the acci¬ 
dent. He said: 

“ If both of these breaks took place at one 
time there would have been more oil on the 
keyhole side than there would on the blow¬ 
hole side (fol. 514). If the crack took place 
at the same time on both sides of the hub, 
both on the keyhole side and on the blow¬ 
hole side, there being, as I have told yon, more 
oil on the keyhole side, there would be more 
evidence of oil on the keyhole side than on 
the blowhole side. It would make it darker” 
(fol. 519). 

This testimony deprives his testimony of any 
weight in determining whether there was any crack 
in the gear wheel previous to the final break, and 
no issue was presented upon this question. 

We confidently contend that the testimony 
which we have quoted did not establish any cause 
of action in behalf of the plaintiff. 

The duty of the defendant was to furnish a reas¬ 
onably safe elevator, but it was under no obliga¬ 
tion to furnish the best-known appliance. The 
test was: had the defendant been reasonably 
prudent and careful and was the elevator and 
machinery adequate to the use to which it was 
applied. 

Stringham cs. Hilton, 111 N. Y., 188. 

Kern vs. DeC. & D. S. Co., 125 N. Y., 
50. 
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This rule is not violated when machinery reason¬ 
ably safe has been furnished but which becomes 
unsafe when negligently or carelessly used. 

Stringham vs. Hilton {supra). 

The burden of proving that the elevator was un¬ 
safe and that reasonable inspection would have 
discovered its weakness, or, in other words, the 
burden of proving that the defendant ought to 
have known of the defect in the elevator which 
caused its fall was upon the plaintiff, and so the 
Court charged (fol. 537). 

The presumption is in all cases of this character 
that the master has performed the duty which he 
owes to his servant. 

Such being the rules of law applicable to the 
case, the plaintiff failed to establish a cause of 
action. There was no proof whatever that the 
elevator was defective or that the defendant could 
or ought to have known that it was defective, nor 
was there any proof of the cause of the elevator’s 
fall. The plaintiff failed to show either that the 
cable which broke was weak or incapable of sus¬ 
taining the weight put upon it, or that the crack 
in the wheel which caused it to fall was known to 
the defendant or could have been ascertained by 
any reasonable examination. 

So far as the absence of safety clutches or ap¬ 
pliances were concerned, the defendant was under 
no legal obligation to have them upon the elevator 
in question. 

Kern vs. DeC. &D. S. Co., 125N.Y., 50, 
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II. 


Assuming, however, that the plain¬ 
tiffs testimony made out a prima facie 
case which the Court was justified in 
submitting to the consideration of the 
jury, the evidence introduced by the 
defendant clearly exonerated it from 
all blame of the accident. 

1. The elevator and the machinery which oper¬ 
ated it are illustrated upon the photographs which 
appear at the end of the case. 

The character of the elevator, and the manner in 
which it was operated, is described in the testi¬ 
mony of William A. Frayer (fols. 294, 295, 314 
and 315), and in the testimony of Mr. Charles Z. 
Southard, at fols. 434, 435. 

2. The elevator was one of a kind in common 
use (fol. 419). It had been in use in the building 
where the accident happened for upwards of ten 
years. 

3. Its construction was of a character which 
neither permitted nor required any safety appli¬ 
ances (fol. 438). 

Mr. Southard testified: 

“ I know of no kind of appliances that 
were used in 1898 in hoists of this character, 
as shown on defendant’s exhibits. The way 
that the elevator has been described to me is 
the way that I have known them always to be 
run; the elevator of itself, the mechanism of 
the elevator, excludes the use of any safety 
device. The construction and design of that 
type of elevator is such that the elevator hav¬ 
ing once been stopped it cannot be moved 
again except by power, unless some part of 
the mechanism breaks.” 
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4. The breaking of one of the cables which sus¬ 
tained the elevator would not have permitted the 
elevator to fall (fols. 474-477). This fact is self- 
evident and does not need the opinion of an expert 
to support it. There is no proof that any of the 
cables broke but the one testified to by the plain¬ 
tiff’s witnesses. The three others were intact. In 
addition to the fact that the three cables at three 
corners of the elevator would prevent it from fall¬ 
ing Mr. Southard testified: 

“In case of one cable breaking the worm 
gear prevents the elevator from going down 
with it. The worm gear holds the entire mech¬ 
anism in place, intact. I am familiar with 
the various kinds of appliances used in pas¬ 
senger elevators or in freight elevators to pre¬ 
vent their falling, and which were in use more 
particularly in the latter part of 1898” (fol. 
486). 

This proof shows conclusively that the break¬ 
ing of the southwest cable was not the cause of the 
fall of the elevator. The only other assignable 
cause upon the testimony in the case for the acci¬ 
dent was the breaking of the gear wheel. 

5. That the gear wheel broke and that its break¬ 
ing permitted the drum shafts to revolve, and thus 
the elevator to fall, is an undisputed fact (fols. 296, 
457). 

It is undisputed that the breaking of this wheel 
was due to the blow or sand hole in the interior of 
the casting (fols. 154 to 157), and this defect was 
not discoverable by any test or any inspection (fols. 
382, 449, 471, to 474). 

The testimony of Mr. Prayer and Mr. Southard 
in this respect is undisputed. 

6 . The defendant was not guilty of any failure to 
reasonably inspect the elevator. It being proven 
that the accident was due to the breaking of the 
gear-wheel, and the cause of the breaking of that 
wheel being one that was not ascertainable by any 
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'known test, the lack of any inspection cannot be 
said to be the proximate cause of the accident, 
(Carlson vs. P. B. Co., 132 N. Y., 273). But there 
was ample inspection of the elevator, and in this 
respect the proof shows that the defendant fully 
performed its duty (testimony of Frayer,fols. 281 to 
285; testimony of Kelly, fols. 376 to 377). 

This testimony clearly exonerated the defendant 
from any liability for the plaintiff’s injuries within 
the rule applied in the following cases: 

Kay vs. Rob Roy Hosiery Co., 51 Hun, 
519. 

Lawson vs. Merrill, 69 Hun, 278. 

Marsh vs. Chickering, 101 N. Y., 396. 

Stackpole vs. Wray, 72 App. Div., 310. 

Dobbins vs. Brown, 119 N. Y., 188. 

Hart vs. Naum berg, 123 N. Y., 641. 

Biddscomb vs. Cameron, 35 App. Div., 
561; Affirmed, 161 N. Y., 637. 

Montgomery vs. Bloomingdale, 34 App. 
Div., 375. 

Boess vs. Claus Price Brewing Co., 12 
App. Div., 366. 

Hubeneras. Heide, 73 App. Div., 200. 

In Stackpole vs. Wray, the plaintiff’s intestate, 
an employee of the defendant, was killed by the 
fall of a freight elevator in the defendant’s ware¬ 
house. Upon the trial, plaintiff recovered a ver¬ 
dict for $5,000. 

An examination of the machinery after the acci¬ 
dent disclosed the fact that a bolt was broken, in 
consequence of which the cogwheel fell, releasing 
the drum upon which the cable was wound, which 
caused the elevator to fall. 

It appeared that there was no exterior evidence 
of weakness in the bolt. The evidence indicated 
that the break was due to some interior defect not 
discoverable by inspection. 
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The plaintiff in that case relied upon the failure 
to properly inspect the elevator, and the Court 
said: 

“To sustain a recovery upon the ground 
that a failure to inspect was negligence there 
must be evidence to justify a finding that 
the neglect to inspect the elevator was the 
proximate cause of the injury. The burden is 
on the plaintiff to show negligence, and I as¬ 
sume that to entitle the plaintiff to recover 
upon the ground of the neglect of the defend¬ 
ant to inspect the machine, where the relation 
that existed between the owner of the ma¬ 
chinery and the person injured was that of 
master and servant, the plaintiff must prove 
that the negligence complained of was the 
proximate cause of the injury, and that where 
it does not appear that an inspection would 
have disclosed the defect which caused the 
accident the plaintiff has failed in this es¬ 
sential element in his case and cannot re¬ 
cover.” 

The Court quotes with approval from Stringham 
vs. Hilton, 111 N. Y., 188, where the plaintiff was 
injured by the fall of a freight elevator, to the 
following effect: 

“The elevator was intended as a freight 
elevator only. * * * it had been used 

since 1879, and for two years at least before 
the accident, causing no harm and complained 
of by no one. The same machine was con¬ 
tinued in use for several years afterwards and 
down to the time of the trial, with no different 
result, and there is nothing to show that, when 
used with ordinary and reasonable care, there 
was no reason to suppose harm or mischief 
could result from it. This fact brings the case 
directly within the rule that when an appli¬ 
ance or machine not obviously dangerous has 
been in daily use for a long time, and has uni¬ 
formly proved adequate, safe and convenient, 
its use may be continued without the imputa¬ 
tion of imprudence or carelessness.” 
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The Stackpole case, after considering the ques¬ 
tion of res ipse loquitur , the Court said: 

Assuming that in this case, in the absence of 
any explanation the fact of the accident would 
be evidence of probative force sufficient to re¬ 
quire the question of the defendant’s negligence 
to be submitted to the jury, the question then 
presented is whether, upon all the testimony 
in the case, there was evidence to justify a 
finding that the accident happened from any 
negligence of the defendant. This machine, 
which was, so far as appears, a properly con¬ 
structed machine, proper for the use to which 
it was put, had been in use for four or five 
years without any indication that it was not 
in good order or perfectly safe for the use to 
which it was put; and as was said in String- 
ham vs. Hilton (supra) its use may be con¬ 
tinued without the imputation of imprudence 
or carelessness. The accident that happened 
was caused by the breaking of a bolt which 
had been cast into the frame which held the 
machinery that controlled the elevator, with no 
indication that the bolt was weak or not suffi¬ 
cient for the purposes for which it was em¬ 
ployed, or that it was liable to break, and 
there was no evidence that such an accident 
had happened before or could have been an¬ 
ticipated. Upon this testimony, therefore, 
what evidence is there that the defendant was 
negligent? What did he omit to do that a 
prudent person would do which, if done, 
would have prevented this accident? There is 
no evidence that an inspection would have de¬ 
tected a weakness in the bolt from which it 
could be inferred that it was liable to break. 
There was no evidence that I can see of a neg¬ 
lect to perform any duty the performance of 
which by the defendant would have indicated 
to him or to a prudent person that any repairs 
or change in this elevator should be made by 
which the accident could have been prevented, 
and it seems to me from the undisputed testi¬ 
mony of witnesses produced by the plaintiff 
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that any inference that the jury would be 
justified in drawing from the happening of the 
accident unexplained was disproved, and that 
it clearly appeared that the accident happened 
without negligence of the defendant. This is 
in line with several late cases decided in this 
court.” 

(Seealso GrifEen vs. Manice, 74 id., 371.) 

In Hubener vs. Heide, 73 App. Div., 200, the 
plaintiff, an employee of the defendant, was in¬ 
jured while riding upon a freight elevator. In this 
case the Court referred to the fact that there was 
no proof of any defect in the elevator or its equip¬ 
ment brought to the notice of the defendant prior 
to the accident. 

The plaintiff introduced evidence from which 
she asked that the inference of negligence be 
drawn. This Court, however, held that there was 
no evidence of the cause of the elevator to fall, and 
therefore there was nothing to connect any alleged 
negligence with the accident. 


Digitized by 


Google 



16 


XII. 

The ease as made by the testimony 
falls within and is controlled by the 
rule that when an appliance or ma¬ 
chine not obviously dangerous has 
been in daily use for a long time and 
has uniformly proven adequately 
safe, its use may be continued with¬ 
out the imputation of imprudence or 
carelessness. 

Devlin vs. Smith, 89 N. Y., 470, 476. 

Burke vs. Witherbee, 98 N. Y., 562. 

Dalflin vs. B. & S. R.R. Co., 106 N. Y., 
141. 

Hubbell vs. City of Yonkers, 104. 
N. Y., 434. 

Stringham Hilton {supra). 

Lane vs. Town of Hancock, 142 N. Y., 
521. 

Boess vs. Brewing Co. {supra). 


IV. 


The Court erred in refusing to 
charge the defendant’s requests 
numbered 8th, 9th (f. 579), 11th, 13th 
f. 580), 19th (f. 584), 30th (f. 591). 

The Court charged the jury at fol. 538 that the 
fact of the existence of the blow-hole in the hub 
of the bevel gear wheel was an undiscoverable 
defect, and if it was alone the cause of the action, 
no negligence had been established; but it sub¬ 
mitted it to the jury to determine whether there 
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were not other defects which might have been dis¬ 
covered and provided against by reasonable inspec¬ 
tion, and that if these defects were the proximate 
cause of the plaintiff’s injuries, the defendant was 
liable. 

It having been proven that the breaking of one 
cable was not the cause of the plaintiff’s injuries, 
and that the blow-hole in the hub of the bevel gear 
wheel was not discoverable by any test which could 
have been applied to the wheel, there were no other 
known defects which the jury could find, and there¬ 
fore the submission of that question to the jury 
was error. 

In this view of the case which the learned trial 
^Judge presented to the jury the requests of the 
° pfeintli £ above referred to should have been 


charged, and their accuracy as legal propositions 
and their application to the facts of the case is 
sustained by the cases cited under Points I. and II. 


V. 

The verdict of $4,000 was grossly 
excessive. 

As a result of the fall the plaintiff had a scalp 
wound (fol. 68). Dr. Lybold, who attended the 
plaintiff, testified that on the 8th of November, 
1898, three days after the accident, he was called 
in to attend the plaintiff and found his leg band¬ 
aged and splinted, presumably done at the hospital 
(fol. 145); that he found the leg bruised, contused, 
and that there was an injury about the knee-joint. 

“The injury about the knee-joint was a 
severe soreness over the joint, which termi- 
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nated, as I remember, in synovitis and inflam¬ 
mation of membrane of the joint. Below the 
knee I think there was a variety of contusions. 
The leg generally had been bruised and in¬ 
jured. I believe there was also contusions on 
the scalp or about the face. He was in pain” 
(fol. 146). 

He made six visits and his assistant made one 
(fol. 147), and the plaintiff called five times at his 
office (fol. 148). He also found soreness around 
the lower part of the liver; also difficulty in sneez¬ 
ing. Anything of that kind producing pain (fol. 
156). 

The plaintiff’s physicians testified that there was 
an injury to his liver. Dr. Gibbs, called by the plain¬ 
tiff, diagnosed the case as cirrhosis of the liver 
(fol. 289). One of the best known causes for this 
condition is alcoholism (fol. 240). 

Dr. Law diagnosed the case as chronic perihepa¬ 
titis of the liver. He did not testify that this condi¬ 
tion could reasonably be attributed to the injury. 
He testified that it might be the result of a blow 
(fol. 211). And again: 

“Such things do occur from injury” (fol. 

212 ). 

And again he testifies: 

“ He might have sustained such an injury ; 
that is quite possible.” 

He testified that as a physician tracing the cause 
to the effect, he would attribute the condition of 
the liver to the fall, (fol. 216) and that such con¬ 
dition was permanent (fol. 217). 

“And would probably terminate fatally” 
(fol. 217). 

Dr. Gibbs, however, who was called by the 
plaintiff, testified that as the plaintiff appeared 
upon the trial he looked all right. Says: 

“He looks all right now, considering the 
stature and size of the man” (fol. 182). 
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From October, 1899, the plaintiff has worked at 
the Waldorf-Astoria as a repairer, his chief work 
being to make the repairs when any slight injury 
occurred (fol. 68-69.) The plaintiff’s wages were 
more at the Astoria than they were as an employee 
of the defendant. He is now getting $60.00 a 
month, while at the railroad he was getting $2.26 a 
day and was laid off at slack times, which usually 
occurred in the Winter time (ol. 72), and the plain¬ 
tiff admits that his wages at the Astoria are more 
than he received at the railroad company (fol. 72). 

Under these circumstances it is submitted that 
the verdict of $4,000.00 was grossly excessive, and 
under 

Kaplin vs. Met. St. Ry. Co., 62 App. 

Div., 296. 

Sullivan vs. Met. St. Ry. Co., 64 App. 

Div., 682. 

this Court reduced verdicts of $5,000.00 to $2,500.00 
in each case. 

In the Kaplin case this man was a tailor, who 
claimed that an injury to his foot interferred with 
the sitting position which he was accustomed to, 
while working at his trade. 

In the Sullivan case the man was a business man 
with a salary of $85.00 a week, who sustained an 
injury which incapacitated him from working for 
some months and leaving him with an impaired 
limb at the time of the trial, several years after. 

In neither case was there, however, any evidence 
of any impairment of earning power, requiring a 
reduction of salary or earnings. In this respect 
this case should be governed by the same rule. 

The evidence of the plaintiff’s alleged liver com¬ 
plaint is not sufficiently connected with the injury, 
or its consequences sufficiently established to war¬ 
rant substantial damages for this alleged disease. 
The testimony that the condition might have been, 
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or could have been, caused by the accident, is en¬ 
tirely insufficient. 

Strohm vs. The Railway, 96 N. Y., 306. 

Likewise the testimony that this disease would 
probably prove fatal is rendered doubly specula¬ 
tive, as the probable future result is not testified 
to with reasonable certainty and comes within the 
doctrine of 

Strohm vs. The Railway 96 N.Y., 306. 

Under these circumstances the damages should 
be limited to the injury to the limb and head, 
which, in the absence of permanency or impair¬ 
ment of any capacity, would not support a verdict 
of this amount. 


VI. 

The judgment and order appealed 
from should be reversed. 


HENRY A. ROBINSON, 
Attorney for Defend^*-Appellant, 

621 Broadway. 


Charles F. Brown, 

Of Counsel. 
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This action was brought to recover for personal 
injuries to the plaintiff from the fall of a car ele¬ 
vator, on November 5th, 1898, in the car station 
of defendant on Second avenue, between 96th and 
97th streets. At the time of the accident the 
plaintiff had been in the defendant’s employ for 
over two years as a painter, his place 
of work being in the paint shop on the third floor 
of the building. The second floor was used as a 
carpenter and general repair shop. The elevator 
that fell was used to raise cars to the different 
floors, and was about the length of a horse car, 
thirty feet or more. It was situated lengthwise of 
a brick partition w all running parallel with the 
avenue. There were tracks on its platform which 
abutted tracks on the floor so th at a car could 
be pushed off the elevator to t he floor. It was 
an old elevator of nameless male (fol. 408). It 
had fallen twice before a short time previous to 
the accident, once in October, 1897, and again in 
July, 1898. 

About half past three in the afternoon of Novem¬ 
ber 5, 1898, a closed horse car had been raised on 
the elevator to the second floor. Plaintiff was 
then at work in the paint shop on the third floor, 
and he was called down, together with two other 
painters, Smith and Kramer, either by his fore¬ 
man, McGuire, or Kelly, who ran the 
elevator, to push the car off the ele¬ 
vator. He had been often called on 
before to perform this work (fols. 56, 415). 
Plaintiff and the other two men came down in re¬ 
sponse to the summons. They proceeded to the 
task in the usual manner (Kelly, fol. 416). 
McGuire, the foreman, took hold of the dashboard 
of the car to assist in pulling it off (fol. 55). 
Plaintiff and the two men went to the rear of the 
car and stepped on the elevator. Plaintiff stood 
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at tiie coiner next to the wall, tlie northwest 
corner, Kramer next to him in the centre, and 
Smith on the outside, or northeast corner, next to 
the shop (fol. 55). Kelly was on the lioor with 
his hand on the rope that starts the elevator (fol. 
5(5). The men began pushing the car, and it 
started and had gone several feet on the floor 
(fol. 92). Then something happened. The plain¬ 
tiff claimed and proved that the cable support of 
the elevator at the southwest corner snapped near 
the socket to which it was fastened in the floor of 
the elevator; this imposed a strain on the rest 
of the machinery, especially the (/ear iclteel 
already cracked, and the wheel broke in pieces, 
and the elevator and car fell to the bottom, 
seriously injuring the plaintilf and the other two 
men. The defendant denied that the cable broke 
at all, or at most, only two or three strands, but 
claimed and proved that the gear-wheel broke; 
and it was claimed that the fall of the elevator 
was caused solely by the breaking of this wheel, 
and that if any strands of the cable were broken 
it was the result rather than the cause of the fall. 

And here we reach the crucial point of contest 
in the case. Assuming that the elevator fell from 
the breaking of the gear-wheel, this called for 
some explanation to absolve the defendant from 
the charge of negligence. And the explanation 
was that the wheel broke from an undiscover able, 
defect —a blow-hole in the hub of the wheel 
which no human skill or foresight could 
ever find out until the wheel broke in 
pieces. it is true that this same 
blow T -kole had existed for years, and ever since, 
the unknown maker of the elevator installed it. 
Kelly, himself, had been running this old elevator 
for eleven years (fol. 376) and how long before this 
the same blow-hole wheel had been doing duty 
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nobody knows. Kelly said tlxe wheel had never 
been renewed or repaired while he was there (fol.408) 
and yet this wheel went to j>ieces while the elevator 
was being used in the way it had been used for 
years without any special strain or any unusual 
occurrence that wonl& account for the accident. 

Why? The wheel teas cracked and must hare 
been cracked some time before the accident. The 
wheel was brought into Court, and the fact that 
the wheel had been cracked for some time was 
proved not merely by an expert who pointed out 
the old breaks and the fresh breaks, but also by 
inspection. “Thejurors inspected the exhibit ” 
(fol. 465). No witness was needed to swear to the 
fact. It was a matter of ocular demonstration. 

At the close of all the evidence in the case the 
defendant asked that the Court submit special 
questions to the jury for their determination and 
the Court complied. 

These were the special questions submitted and 
the answers of the jury thereto: 

1. Did the elevator fall solely because of the 
existence of the blow-hole in the hub of the bevel- 
gear wheel? A. No. 

2. If no, were there other defects which reason¬ 
able inspection would have disclosed which pro¬ 
duced the accident? A. Yes. 

3. If yea, was there such reasonable inspection? 
A. No. 

4. What, are the damages? A. $4,0(>0. 

And the jury rendered a general verdict for the 
plaintiff for $4,000. 

It was very likely the defendant’s intention to 
surprise the plaintiff at the trial with proof of the 
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“undiscoverable defect.” It bad remained undis- 
coverable to the plaintiff until he bad rested his 
case, and his first intimation of this defense was 
in the opening address to the jury by defendant’s 
counsel. If the wheel in evidence and if the wheel 
that fell were the same, the defendant discovered 
the defect at once when the wheel broke in pieces, 
and it knew of this defence when it served an an¬ 
swer, which, instead of admitting an undiscover¬ 
able defect, denied that there were any defects. 
The defendant had the wheel in its custody from 
the day of the accident, Nov. 5, 1898, until the 
trial, Feb. 24, 1902; it put clamps on it, sent it to 
the foundry, coated it with shellac, and made a 
cast from it for a new wheel. But not a word 
escaped about the blow-hole. This defense was as 
totally undiscoverable in the general denial of the 
answer as the blow-hole was in the gear-wheel. 
The defenses that were specially pleaded were 
utterly ignored at the trial. No pretense was 
made of proving the separate defenses of the 
negligence of a co-servant and contrib¬ 
utory negligence of plaintiff which were alleged. 

Of course the defendant was well equipped with 
a drilled and paid expert on blow-holes, and when 
his opinion was asked by defendant’s counsel as 
to whether the blow-hole was the sole cause of the 
accident, the answer may have been reasonably 
anticipated—though his confession of inability to 
say that the blow-hole “materially weakened the 
wheel ” (fol. 455) may not have been foreseen. It 
may be that the plaintiff’s objection to proof of 
this defense upon the ground that it had not been 
pleaded (fol. 449) was not well taken but the un¬ 
fairness of the method used to avail of this 
defence is obvious, and cannot appeal very strongly 
to the sympathy of an Appellate Court. 

We do not suppose it can l>e reasonably con- 
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tended that the verdict was excessive. It was a 
very serious accident, and seriou 3 injuries may 
naturally be expected to follow. If there were no 
permanent injuries, the verdict could not be con¬ 
sidered excessive in view of the pain and suffering 
the plaintiff endured and the time that elapsed 
before he was able to attempt any kind of employ¬ 
ment. After the fall of the elevator with its 
tremendous weight, enhanced by the weight of the 
car, the plaintiff was found partially under the 
car, unconscious, his left leg broken, an I his head 
cut and covered with blood (fols. 93-7).. He was 
taken by the ambulance to the hospital where his 
leg was put in splints, his scalp sewed up, and 
his wounds dressed. At midnight he was 
taken to his home by friends, where he suffered 
great pain “screaming and hollering” so that no 
one in the flat could sleep that night (fol. 123). 
He remained in bed a month (fol. 59). He was first 
attended to by Dr. Montcalm, because Dr. Lybolt, 
who was the physician of plaintiff’s lodge, was 
out of the city; and from November 8th to 
January 5th, he was attended to by Dr. Lybolt. 
Upon his first call on November 8th, Dr. Lybolt 
found plaintiff’s leg bandaged and splinted. “The 
leg was bruised, contused, and there was an in¬ 
jury about the knee joint—a severe soreness over 
the joint, which terminated as I remember, in 
synovitis and inflammation of the membrane of the 
joint. Below the knee I think there was a variety 
of contusions. The leg generally had been bruised 
and injured. I believe there were also contusions 
on the scalp or about the face” (fol. 146). He 
also found “great soreness around the lower part 
of the liver; difficulty in moving; difficulty in 
coughing or sneezing or anything of that kind, 
producing pain.” He was of the opinion that 
there had been “some rupture or tearing of the 
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suspensory ligament of the liver” (fol. 156), and 
that such an injury was the natural result of a 
violent blow or a shock (fol. 163). 

The plaintiff’s statement of his sufferings during 
the month he was confined to his bed was as 
follows: 

“It pained me awful,and lots of times I was dream¬ 
ing all the time I was falling, and it hurt me so 
much, this (left) leg; I had to have it lifted up, 
like that (indicating) in the bed; it is paining 
all the time. There was a splint underneath, and 
it was awfully sore; I had to hold it up, the 
knee—the tibia of my leg here and the knee. Tne 
knee was awful sore, whether it was swollen 
any I could not say. It was awful hurt here. It 
was bandaged. I couldn’t see anything before the 
doctor took the bandage off. I couldn’t tell you 
when he took the bandage off. It might bo two 
weeks after, or so. My other leg was not hurt 
any at all. That was all right. My injuries were 
in the left leg and in my head, during that time. 
I was unconscious sometimes, just the same as if I 
would be sleeping, and I couldn’t sleep; an awful 
pain, and it bothered me—headaches. I couldn’t 
sleep for three nights at all after I came home. I 
also felt pain in my side, in the right side. The 
right side of my body, right underneath the ribs. 
I had pain the time the accident] happened, and 
then it continued; it got worse, and then I could 
see it was like a mark on the side , and then it 
began to swell up and get awful sore, and I got 
sharp pains, and those pains remained all the time 
and after I got up, and I have it ever since. It 
was some time in January I went out-doors. I 
was hurt on November fith, 1898: January was the 
first time I got out-doors; the first time I got out 
I went up to Dr. Lybolt’s and seen him. I went 
to work on April 3d, 1899. Previous to this time 
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I had not been in good health and able to work. 
1 had a alight pain all the time. It remained since 
the accident and thenoe once in awhile it swole up 
and got awful Sore, and then at the time that I 
started to work, and during my work, I feel a 
sharp pain, and I have to sit down during my 
work. Dr. Lybolt did not continue to treat me. 
I got Dr. Law. [He was substituted as the 
physician of the lodge.] I ain’t sure what time Dr. 
Law began to treat me; I think it was around the 
10th of January. Dr. Law treated me ever since. 
I have been going to the doctor frequently since 
that time. I cannot tell exactly how many times 
Ipiave been to the doctor. I guess he has the 
record, bnt I can pretty near recollect. I think it 
is about 130 times. I started to go twice a week, 
and whenever I got sick I went to see him to get 
more medicine. I am taking medicine all the 
time. I have been treated by the doctor, I think it 
is about four days ago. Now, at night, I am very 
bad; in sleep it bothers me; at night if I should 
turn around on this side or the other side I cannot 
sleep, on any side. I can only sleep on my stom¬ 
ach or my back. If I should turn when I am 
sleeping it starts to pull like this, and I get pain 
and it wakes me up, and it might keep me awake 
an hour or so before I can start to sleep again. 
This pain has come on during my employment; 
during my work now. It bothers me all the time. 
I have to work in pain all the time. I have a 
slight pain and then once in a while it swells up, 
and I get those sharp pains and I have to leave off 
work and stay home a day or two—two days some¬ 
times” (fols. 69-64). 

He was in bed a month, and was unable to re¬ 
turn to any kind of work until April 3d. He then 
undertook easy work, varnishing boats, but he 
would feel pain while at work and had to stop and 
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sit down once in a while (fol. 06). He worked till 
July, and then took a month’s rest because he 
didn’t feel very good (fol. 66). Then he had two 
other places, and finally, in October, 1899, went 
to work at the Waldorf-Astoria Hotel, where he 
had the lightest kind of work—touching up wall 
paper when pieces were knocked off by express- 
men. There he felt pretty good when “doing 
light work but if I start to do any heavy work at 
all I get the pains and I have to lay off and go 
home, and I get- pain if I attempt to lift anything 
heavy.’’ “I have a slight pain all the time; once 
in a while it is swollen out right underneath the 
rib, the side below the rib. When I put my finger 
on it it is like a little lump—like a ball when I 
put my finger on it. It squeezes up like that; that 
whole side is sore all the time and it pains; once 
in a while I get sharp pains” (fol. 70). Since he 
has been employed in his present place, he has 
lost between two and three months time altogether 
on account of his physical trouble. 

It is not profitable to discuss the conflict of pro¬ 
fessional opinion as to whether plaintiff’s trouble 
was perihepatitis or cirrhosis of the liver, or indi¬ 
gestion, or whether his condition was due to ordi¬ 
nary causes or to the injuries received by the fall. 
It is more important to note the undisputed facts 
that prior to the accident, the plaintiff was a well 
and strong man, able to “take a car-wheel and 
raise it” (fol. 120); that on April 23, 1897, he was 
treated by Dr. Gibbs for a cold, and was at that 
time “in sound condition, a good healthy man,” 
and nothing the matter with his liver, and no in¬ 
dication of jaundice (fols. 174-6); that in October, 
1897, he was thoroughly examined by Dr. Lybolt, 
the examining physician of the lodge of the Fores¬ 
ters of America who certified (p. 202) that he found 
him “to be in good health and sound in constitu- 


Digitized by 


Google 



tion,” and Dr. Lybolt testified that lie found no 
liver trouble and that if he had he would not have 
made the certificate. The plaintiff was shown to 
have been in good health up to the time of 
the accident, and his poor health ever 
since was undoubtedly due to the acci¬ 
dent. Even Dr. Parker, the defendant’s 
witness, testified that perihepatitis might be the 
result of a blow (fol. 262), and he admitted that 
“if this condition arose on Nov. 5, it never existed 
before, and continued thereafter for two years and 
four months, I should certainly hesitate to say 
that there was no outside cause, no external 
violence which caused this condition” (fol. 267)— 
though he afterwards endeavored to retreat from 
this admission. 

There was nothing else but the accident to 
account for this abrupt change in the plaintiff’s 
physical condition. And both Dr. Gibbs and Dr. 
Law testified that this condition was in all likeli¬ 
hood and “with reasonable certainty” permanent 
and incurable (fols. 181, 217). 

In view of the evidence of the serious nature of 
the injuries sustained by the plaintiff, both exter¬ 
nal and internal, and his continued pain and 
suffering, and impaired condition of health 
since the accident, we submit that the amount 
of the verdict should not be disturbed. 
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FIRST POINT. 

The findings and verdict are sus¬ 
tained by the evidence. 

Special questions were submitted to the jury 
at the request of defendant, and the jury found 
specially that the elevator did not fall solely be¬ 
cause of the blow-hole in the gear-wheel, but from 
other defects which reasonable inspection would 
have disclosed. Was there evidence to sustain 
these findings? Was the evidence such as to make 
these matters questions of fact for the jury? Or 
was the evidence such that the Court should have 
held as a matter of law that the fall was produced 
by the blow-hole—an undiscoverable defect—and 
therefore should have dismissed the complaint? 
These are substantially the only questions to be 
considered on this appeal. 

The plaintiff’s case was made out prima facie 
by ; proof of the fall of the elevator with the 
attending circumstances. The application of the 
doctrine of res ipsa loquitur does not depend on 
the relation of the parties, but on the cir¬ 
cumstances and character of the occurrence. 
This doctrine is well illustrated in the recent case 
of Griffen v. Manice (166 N. Y., 188), an action 
for damages for the death of plaintiff’s intestate, 
which occurred while he was riding in an elevator 
in an office building owned by the defendant. It 
appeared that the elevator car descended with 
uuusual rapidity, and instead of stopping at the 
basement which was the lowest floor, passed be¬ 
yond until it struck the bumpers at the bottom of 
the shaft with such force as to rebound about 
eighteen inches and throw some of the occupants 
of the elevator down. Almost immediately there- 
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after the counterbalance weights, which move in a 
reverse direction to that\>f the car and consist of 
pieces of iron, each from forty to sixty pounds in 
weight, fell down the shaft, breaking through the 
top of the elevator car, one of them striking the 
intestate and killing him instantly. The Court of 
Appeals approved the charge of the Court below 
that “where an accident happens which, in the 
ordinary course of business, would not happen if 
the required degree of care was observed, the pre¬ 
sumption is that such care was wanting, and if 
you find in this case that this accident was one 
which, in the ordinary course of business, would 
not-have happened if the required degree of care 
was observed, you have a right to presume that 
such care was wanting.” The Court held that the 
principle of res ipsa loquitur should not be limited 
in its application entirely to cases where the re¬ 
lation between the parties was a contractual one of 
carrier or bailee, etc., but that its application de¬ 
pended upon the circumstances and character of 
the occurrence and not on the relation between 
the parties , except indirectly so far as that relation 
defines the measure of duty imposed upon the de¬ 
fendant. The Court approved the rule laid down 
in Sherman & Redfield on Negligence, Sec. 59, 
where it said: 

“It is not that, in any case, negligence can be 
assumed from the mere fact of an accident and an 
injury; but in these cases the surrounding circum¬ 
stances. which are necessarily brought into view 
by showing how the accident occurred contain, 
without further proof, sufficient eyidence of the 
defendant’s duty and of his neglect to perform it. 
The fact of the casualty and the attendant cir¬ 
cumstances may themselves furnish all the proof 
of negligence that the injured person is able to 
offer, or that it is necessary to offer.” 
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The Court says: 

“The ‘res,’ therefore, includes the attending cir¬ 
cumstances, and, so defined, the application of the 
rule presents principally the question of the suffi¬ 
ciency of circumstantial evidence of the traversible 
or principal fact in issue, the defendant’s negli¬ 
gence. The maxim is also in part based on the 
consideration that where the management and con¬ 
trol of the thing which has produced the injury is 
exclusively vested in the defendant, it is within 
his power to produce evidence of the actual cause 
that produced the accident, which the plaintiff is 
unable to present. Neither of these rules—that a 
fact may be proved by circumstantial evidence as 
well as by direct, and that where the defendant 
has knowledge of a fact but slight evidence is 
requisite to shift on him the burden of explanation 
—is confined t.o any particular class of cases, but 
they are general rnles of evidence applicable 
wherever issue) of fact are to be determined, either 
in civil or criminal actions.'’ 

The fall of the elevator in the case at bar and 
under the circumstances’ attending its fall, was 
such an accident as in the ordinary course of busi¬ 
ness would not have happened if the required 
degree of care had been observed, and the case is, 
therefore, within the principle above stated; and 
proof of the fall of the elevator, with the attending 
circumstances, raised a presumption of negligence 
and required the defendant to offer some explana¬ 
tion of the cause of the accident which would show 
that the fall was in no way dne to any negligence 
on its part. 

Compare also Stewart v. Fergtison, 164 
If. Y., 553 (fall of scaffold), Riker v. 
N. Y., Ontario & W. Ry. Co., 64 App. 
Div., 367 (fall of a telegraph pole), 
Lentino v. Port Henry Iron Ore Co., 71 
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App. Dio., 400—all actions by an em¬ 
ployee against his employer. 

■ It is unnecessary upon this appeal to further 
elaboi’ate upon the application of the doctrine of 
res ipsa loquitur to the case at bar because, in the 
first place, the plaintiff offered direct proof of neg¬ 
ligence in the condition of the cable and its break, 
and, in the second place, the defendant put in its 
defense, and attempted to explain the fall by prov¬ 
ing facts to show that it was not due to any neg¬ 
ligence on its part. So that the question of 
whether a prima facie case was made out when 
the plaintiff rested has been superseded by the 
question of whether upon the entire case the evi¬ 
dence was sufficient to sustain the findings and ver¬ 
dict. The defendant’s explanation of the fall was 
the blow-hole, but it cannot be said here, any more 
than it could be said in the case of Ludwig v. 
Metropolitan St. R. Co. (71 App. Dio., 210) that 
the presumption of negligence on defendant’s 
part, raised by the doctrine of res ipsa loquitur, 
was “sufficiently overcome as matter of law. The 
question was still for the jury to weigh the evi¬ 
dence introduced on the part of the defendant, in 
the light of the legal presumption of negligence 
arising from the happening of the accident, and 
determine from the whole whether the plaintiff 
had sustained the burden of proof which rested 
upon him of establishing that his injuries were 
caused through the negligence of the defendant’’ 
(p. 217). 

(a) Did the blow-hole cause the fall? The 
jury said no, and the finding accords with the 
evidence. There was no direct and positive evi¬ 
dence on the point. It was necessarily a matter 
of inference from the proved facts and circum- 
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stances, and it was for the jury to draw or not to 
draw the inference, just as it was the jury’s privi¬ 
lege to infer that the fall was due to the crack in 
the wheel or to the defective cable. 

Where the issue of negligence depends on con¬ 
flicting evidence or on inferences to be drawn from 
facts and circumstances in regard to which there 
is room for a difference of opinion among intelli¬ 
gent men, the plaintiff is entitled to have that 
issue determined by the jury. 

Painton v. N. Y. Central R. Co., 83 

j\ r . f, 7 . 

Wakefield v. Sixth Ave. R. Co., 38 
jY. r., 49. 

Thurber v. Harlem R. Co., 60 iT. F., 331. 

Hays v. Miller, 70 JY. F., 112. 

Connolly v. Knickerbocker Ice Co., 114 
N. F. 104. 

“The general rule is, that where the circum¬ 
stances are such that men of ordinary prudence 
and judgment might differ as to the character of 
the act under the circumstances of the case, or 
where different inferences might be drawn from 
the testimony, then the question must be 
submitted to and determined by the jury.” 
Auld v. Manhattan Life Ins. Co., 34 App. Div ., 
at p. 493, where it was here held that the proved 
danger under the circumstances in the method of 
operating the door of a passenger elevator in an 
office building by the operator pressing his foot 
on a button in the floor of the elevator, made it 
a case for the jury (affi’d 165, N. F., 610.) 

The “evidence” that the fall here was due to 
the blow-hole is the opinion of the paid expert 
witness, Mr. Southard (fol. 454). But his opinion 
lost much of its force by his admission of facts. 
Whether the fall was due to the blow-hole or not 
depended very much upon the extent to which 
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the strength of the wheel was affected by it. The 
expert’s answer on that subject must have dis¬ 
appointed his interrogator. Mr. Southard said 
(fols. 454-5) : 11 To what extent the blow-hole which 
I hate shown to the jury deteriorated the strength 
of the wheel I am unable to state. I am unable to 
state that. There is no other evidence of weak¬ 
ness in the wheel than those. There is no other 
evidence. As to that previons question, I cannot 
tell how much that would be. You would have 
to put that through an exhaustive t< st, and then 
it would be questionable as to that point; but that 
it materially weakened the wheel under strain , [ 
cannot say.” And on cross-examination he re¬ 
iterated his statement that there was no way 
actually to tell (fol. 467). Having admitted 
that he couldn’t tell whether the blow¬ 
hole materially weakened the wheel, he 
still adheres to his opinion that it caused 
the break and the fall, and furthermore 
swears that if he knew there was a crack in the 
wheel before it fell, he would attribute the fall to 
the blow-hole instead of the crack (fol. 468). And 
this, too, although he admits that a “ crack in 
that hub would materially affect its strength ” 
(fols. 470-1). He could not say that the blow¬ 
hole materially weakened the wheel, and he could 
say that a crack would materially affect its 
strength, and yet, if there was a blow-hole and a 
crack, his “opinion” was that the wheel broke 
because of the blow-hole. It is not to be won¬ 
dered at that the jury failed to find that the fall 
was due to the blow-hole, when the only evi¬ 
dence to support it was the opinion of this wit¬ 
ness. 

The jury was entirely justified in finding that 
the fall was not caused solely by the blow-hole, 
and it follows that the presumption of negligence 
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raised by the fact of the fall and the circnmstances 
attending it, has not been overcome, and that it 
was for the jury to determine upon the whole evi¬ 
dence whether the plaintiff had sustained the 
burden of proof of defendants’ negligence as to 
the cause of his injuries. 

Ludwig v. Metropolitan St. R. Co., 71 

App. Dio., 210. 

The cases of undiscoverable defects upon which 
defendant relies do not apply here. If the only 
defect had been the blow-hole, and this caused 
the fall, then the proof of failure to properly 
inspect the elevator would not have established 
negligence, because, if there had been a proper 
inspection the defect could not have been discov¬ 
ered. This was the case in Stackpole vs. Wray, 74 
App. Dirt ., 310. where the cause of the fall of the 
elevator was a hidden defect in a bolt, but there 
was no proof that an examination would have dis¬ 
closed it. The plaintiff relied solely on evidence to 
the effect that there had never been an inspection 
of the elevator since it had been placed in use. The 
Court properly held that to justify a recovery on 
such a ground there must be evidence that such 
failure was the proximate cause of the injury, and 
the burden of proving this was on the plaintiff. 

So, also, in the case of Boess v. Clausen & Price 
Brewing Co., 12 App. Dio., 36(5, which is consid¬ 
ered infra. 

In Carlson v. Phoenix Bridge Co., 132 JV. Y., 
273, where plaintiff, an employee of defendant, 
was injured by the fall of an iron girder due to 
the breaking of an iron hook from a hidden de¬ 
fect, it was held that the plaintiff could not re¬ 
cover; that the defendant was not bound to test 
the hook by cutting and breaking or bending it, 
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and thus destroying it or greatly impairing its 
strength and efficiency. But there was no proof 
of any other defect, and it was conceded that the 
hidden defect caused the accident. 

(b) Were there other defects which caused the 
fall? 

The jury so found, and its verdict is sustained 
by evidence; it does not rest on mere speculation 
or conjecture, but on direct proof or proved facts 
and circumstances from which the necessary infer¬ 
ence may be legitimately drawn. This claim is 
made entirely aside from the question of the right 
of the jury to find a verdict for the plaintiff, be¬ 
cause upon all the facts the presumption of negli¬ 
gence was not overcome by proof of the existence 
of the blow-hole which, as the jury found, did not 
cause the fall. 

The jury was justified, however, in its finding of 
other defects (1), because the elevator was itself 
of unsafe and dangerous construction (2), because 
of the defective cable (8), because of the crack in 
the wheel. 

1 . The elevator was, iu its essential construc¬ 
tion in view of the use to which it was put unsafe 
and dangerous. 

If there were no proof of a rusty and ‘‘spliced’’ 
cable or a cracked gear wheel, the jury was justi¬ 
fied in finding that the defendant was negligent in 
view of the construction and equipment or lack of 
equipment of this elevator, and in view of the 
danger to human life involved in its use. Accord¬ 
ing to defendant, blow-holes are unavoidable. 
These hidden defects are well known to exist in 
cast-iron, no matter how good the materials or how 
careful the process of manufacture. It was for 
the jury to say whether the defendant performed 
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its duty to the plaintiff to use reasonable 
care to furnish him with a reasonably 
safe elevator. In Carlson v. Phoenix Bridge 
Co. {supra), the accident was caused by 
an undiscoverable defect in a hook, but in the 
the case of a girder so used it was not possible to 
guard against the consequences of a break . The 
defendant was there held not liable for an injury 
to its employee, and the rule of care laid down by 
the Court was as follows: 

‘‘Reasonable care and not the highest efficiency 
which skill and foresight can produce is the meas¬ 
ure of the master’s liability, and he performs his 
whole duty by using as much care in the selection 
of materials for the use of his servants as a man 
of ordinary prudence in the same line of business 
would, acting in regard to his own safety, use in 
supplying similar things for himself were he doing 
the work” (p. 278). 

Did this defendant use the degree of care re¬ 
quired of it as matter of law in furnishing such an 
elevator? This depends upon what kind of an 
elevator it was, how it was equipped, how it was 
inspected and how it was used. 

This was not an elevator made by Otis Brothers, 
or any other well-known manufacturer Kelly, 
the operator who had run it for ten years (fol. 
383), said he “didn’t know what make of elevator 
this was. There is no name plate on it of the 
manufacturer. It is an old elevator” (fol. 408). 
The exact age of this elevator was not brought 
out, but it had evidently been in use a long time, 
and there had never been any renewal of the gear 
wheel or any lejaiis on it (fol. 408). The method 
of fastei ingthe cable to the socket in the platform 
of the elevator was only found in the “old ele¬ 
vators,” not in the new elevators of the company 
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(fol. 411). The record of this elevator of recent 
date before the accident in question was poor. 
It seems to have given warning that it needed 
attention. Frayer, the company’s machinist, who 
was called to give the elevator a good reputation, 
testified readily on direct-examination to his 
“inspection” and repair in October, 1807. He 
said he “renewed certain portions of the elevator” 
and took ten or twelve days going over it and re¬ 
pairing it, and then he remembered that he tested 
it by running it up and down and found it “in 
perfect order”(fol. 320); but he did not test it by 
loading it with a car and having it pushed off, 
although he said the jog or jar in doing so would 
“involve an additional strain” (fol. 321). That is, 
he did not test it by its use for the particular pur¬ 
pose for which it was intended. He took ten or 
twelve days to make 'repairs which he thus de¬ 
scribed: “The elevator was out of order, that is, 
one of the worm gears got loose, that is, the worm 
gear got loose on the shaft and I repaired it at 
that, time” (fol. 324). He made no record of the 
repairs thus made or of the tests he used to find 
the elevator in perfect order, over four years be¬ 
fore, and he could not tell what repairs he had 
made to any other elevator since then. He first 
said this was the last elevator he “done repairs 
on,” and then said that since that, time he 
“may have repaired two. three, four, something 
like /hot'’' (fol. 325). lie had said he spent ten 
or twelve days on the job, but later said his 
“first day” was when he went to examine the 
elevator “to find out what it needed. I guess 
about, half a day, five or six hours, something like 
that * * * it was more than an hour * * * 

at least three hours.” And on '■■the second day” 
he went there to repair not to examine (fols. 32G 7). 
He depended on his “memory as to the particular 
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acts that he did” (fol. 3*22) and according to his 
memory, refreshed by talking it over with the 
Company’s lawyer (fol. 323), “I examined this 
wheel with the hammer * * * and went 

around and tapped all over. Not all over the 
rim, probably three or four places on the rim” 
(fol. 327). This witness was obviously testify¬ 
ing to what he thought he ought to have done, 
and not what he really remembered he had done, 
and the reliance to be placed upon his memory is 
made further apparent: 


- He said (fols. 335-341): “That was the first time 
I had examined the elevator. Between October, 
1897, and the accident I had never examined it 
* * * I know what your question is. Be¬ 

tween October, 1897, and the day of the acci¬ 
dent, November 5th, 1898. I made no examina¬ 
tion * * * No, sir, l don’t remember that 

I was on. that elevator for any purpose between 
October, 1897, and November, 5th, 1898. I do 
not know of the elevator falling in June, 1898, 
before this accident. It had not fallen previous 
to my call in October, 1897: no, sir not that I 
know of. I don’t know of its falling before its 
falling in 1898—November 5tli, 1898. I don’t 
remember. I never spliced a cable on that eleva¬ 
tor since I have been working for the company. 
I never repaired a cable on this elevator. It was 
an eye-bolt that went down through the floor of 
the ear. That is the eye-bolt in which the cable 
fastens. The eye-bolt is connected with the socket in 
which this cable comes, and fastened the way 1 have 
described. I don’t know when I made that repair; 
I forget the exact time I made that repair. It was 
between October. 1897 , and November 1898, some¬ 
time; now, 1 don’t know—yes. I don’t know 
exactly when the other repairs were made; about 
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when, I couldn’t say. No, I don’t know as I can 
tell within a month. 

Q. How is it you are able to fix the day, and all 
you did with reference to these repairs in 1897, 
and you caunot tell within a month of when you 
fixed A. (Interposing) Might have been in 
June or July. 

Q. Of what year? A. 1897—or 1896. 

Q. 1898 you mean? A. Yes, sir. 

It was after this repair that I testified about. 
Wasn’t that repair that I testified about made 
after the fall of the elevator—the repair of this 
cable? I haven’t worked on the elevator since that 
repair, since I put that gear on. In June , 1898, 
or July, 1898,1 made a repair to the eye-bolt. No, 
I don't remember. I don’t think there was any 
fall which preceded this repair to the eye bolt, of 
which I speak, in 1897 or 1898. I made a repair 
of that elevator between October, 1897, and after 
the accident in November, 1898; I had forgotten 
that. In July, 1898, I made, well, repairs. I fixed 
that eye-bolt ; that is all. I fixed the eye-bolt — 
had a new one of them made. Yes, sir, new eye- 
bolt made. I think the eye-bolt was broken in two. 
I had a new one made. The cable that fastens 
around the eye bolt was all right. I put that on 
again; it was on at that time—this cable, certainly. 
It was off and I put it on. No, sir, I didn’t solder 
it. Put it in the socket, and leaded it. Previously, 
lforgot about that. After I put that repair on in 
July, 1898, that is all I think I did. I tried the ele¬ 
vator to see whether it was all right; tested it then. 
I remember all about the fixing, and tested it, 
too—ran it up and down. 1 don't remember 
whether I had a car on it; 1 don't think I did 
because I think I would remember it. After I had 
made this repair to the car, 1 do not remember 
testing it by running it up with a load of a 
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car on it. The eye-bolt in which I put the cable 
again, in July, 1898, was not on the southwest 
cable; it was not the southeast cable; it was 
on the north end, but which one I don't know. 
Whether it was the northwest or northeast cable, 
I don't remember; I • think it was the northwest 
cable—now, I do remember it was the northwest 
cable. It is here (indicating on photograph Ex¬ 
hibit), next to the wall. It is toward 97th street. 
I do not remember that distinctly , that it was that 
eye-bolt that I fixed on that occasion, instead 
of any of the other cables or eye-bolts; no, sir. 
I forgot the fact that I fixed any of them at all 
at that time. Well, yes, T had forgotten all 
about that repair, because it was only just a small 
item at that time, of minor consequence, the fixing 
of the eye-bolt. 

Q. But if the cable was not put in that eye-bolt 
properly and securely, then it might pull out and 
slip down? 

Mr Smyth : The northwest cable did not 
give way, and there is no claim that it did. 

The Court: It is only fixing it in his 
memory. 

Witness : I would consider it of some con¬ 
sequence to have fastened the cable to the eye- 
bolt properly and securely. Yes, sir, certainly 
of consequence. No, the elevator would not 
fall if it was properly attached. If the cable 
came away from the socket on one corner of 
the car, and went up, of course that would let 
it up over the drum." 

We have given this testimony in full here 
because it bears very materially upon other 
questions than the one we are now specially con¬ 
sidering. Frayer’s entire lapse of memory about 
a fall in June or July, 1898, only a short time 
before the accident, and his repair of an eye-bolt 
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which broke and in which he replaced the old 
cable and leaded it, was remarkable, especially 
when according to the testimony for the plaintiff 
already introduced, the pulling out of a cable 
from its socket in the eye-bolt was the cause of the 
fall. No wonder he was inclined to “think” it 
was some other cable than the southwest cable 
that he fixed, though in the end he both 
remembered and did not remember whether it was 
the north-west or “any” other cable or eye bolt 
that he fixed. The proof of these facts, reluctantly 
extracted from the defendant’s witness 
after repeated denials, must have been 
very suggestive to the jury of the truth 
of plaintiff’s evidence of the breaking 
of the cable. 

In passing, we may note also the peculiar fact 
that Frayer did not “know of any special reason” 
why he was sent for to fix the elevator in October, 
1897 (fol. 324), and swore that “it had not fallen 
previous my call, not that I know of” (fol. 335). 
And yet it appeared from defendant’s witness 
Kelly that, before this repair, “there was no acci¬ 
dent— the elevator fell. There was nobody hurt; 
it fell ” (fols. 384-5). 

It is worth while to notice, as indicating the 
general indifference to the condition of this ele¬ 
vator on the part of everybody concerned, that 
Mr. Delaney, the defendant’s superintendent of 
transportation, whose office was on the repair shop 
floor where the accident happened, and who 
ordered the men to straighten out the elevator 
after it fell, and who said: “I know when an ele¬ 
vator falls down; if it fell I would know all about 
it; [ would have to," nevertheless did not hear or 
know of its falling in June, 1898, before this acci¬ 
dent, and did not. know of Frayer’s repairing 
the eye-bolt (fol. 374). 
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If this elevator received proper inspection and 
oversight it certainly is not shown by the testi¬ 
mony of Prayer or Delaney. Nor is it shown by 
Kelly’s testimony. Kelly not only ran the ele¬ 
vator, but he had other employment by the com¬ 
pany; he was a “general machinist besides,” and 
did “general work around the shop;” and he was 
mainly busy with other matters, running the 
elevator when he was called on which was not very 
often (fols. 383-4). Such inspection as this 
miserable elevator got was bestowed by Kelly. As 
proof of the previous falls of the elevator had 
already been drawn out, of course Kelly remem¬ 
bered the fall in 1897, and also the “slight ac¬ 
cident” in June, 1898, which Prayer had forgotten 
to remember, when “there was a bolt out or some¬ 
thing. I mean the eyebolt that holds the cables.” 
But the elevator did not drop any distance, it 
tipped up about six inches. “The corner where 
the eyebolt gave way, tipped up” (fols. 385-6). 
And he assumed to remember it was the northwest 
corner, although his inspection of the repair made 
did not go far enough to enable him to say whether 
Prayer used llie same old bolt that broke ora new 
one (fol. 387). And when the elevator tipped up 
six inches because the eyebolt broke and let the 
cable out, '■'■there was no car on the elevator'" ! (fol. 
388) The inspection given the elevator, accord- 
ing to Kelly’s testimony, on direct-examination, 
was as follows: 

I inspected it once a week. Oh, I have 
been doing that for ten years. I mean this 
particular elevator; yes, this particular ele¬ 
vator. Eleven years I have been there. I 
inspect it in this way; I would take and look 
all around it, get up on a ladder, and look all 
over the gearing, and oil it up, and run it up 
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and down three or four times, that is, when 
we are not using it much. That is about it 
generally . I would inspect the cables. Yes, 
sir, we would look those over while she icas 
running up and down . Once a week I would 
do that. I would oil it up at that time; yes, 
sir, oil the different parts. On Tuesday pre¬ 
ceding the accident the elevator was all right. 
There was nothing noticeable about the cables, 
so far as their being out of order was con¬ 
cerned, and with regard to the gear wheels or 
other parts of the machinery, she looked all 
right. If I saw a crack or anything of that 
kind in the metal, it was 'my duty to report 
it. That is part of the things that I would 
inspect for. No, sir, I did not find any such 
things. I did not find any evidence of 
any weakness in any of the gear wheels or 
drums (fols. 1175-7). 

And on cross-examination he said : 

I looked, the elevator over every week. I 
said I looked it over and walked, around it and 
oiled it and saw that it worked all right ; that 
is right. I looked, oner it for breaks, to ascer¬ 
tain whether there were any breaks in it. f 
merely looked, at it with my eye to see: just 
gazed, at it. I did not use any hammer test 
on it. I examined the ends of the cable to see 
whether they were firmly fastened in the 
sockets. You can put your hand on them 
and feel whether it is firmly in the sockets, 
(fols. 387-8). 

And again: 

What make of elevator this is 1 don’t know. 
There is no name-plate on it of the manufac¬ 
turer; no name-plate on it at all; no, sir. It 
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is an old elevator. There had been no renewal 
of this wheel while I was there; no repairs on 
the wheel. I never knew of the wheel being 
cracked before. I had examined the wheel 
the Tuesday before the accident, by looking at 
it , not by the hammer test —by looking at it; 
not by hammering it. 

Can it be said as matter of law that there was 
a reasonable inspection of this elevator—a rea¬ 
sonable inspection to discover a crack in the gear 
wheel by looking for it? Ora defective cable that 
had “been spliced once already,” and was loose in 
its socket? 

See McGregor v. Reid, 178 III., 464, where the 
fall of the elevator was due to the cable pulling 
out of the eyebolt and the defective operation of 
the safety clutches, and the Court held that the 
question of negligence was for the jury, and “it 
was not for the Court to say, as a matter of law, 
that au inspection twice a year by city officers, 
and four times a year by an agent of an indemnity 
company “was sufficient to discharge the owner 
from all responsibility for the defective condition 
of the elevator.” 

The use to which this old elevator was put 
required that there should be not only frequent 
and careful inspection, but that there should be 
some safeguard against accidents. The recent 
history of this elevator established the necessity of 
some protection. This elevator did not come 
within the rule stated in Stringham v. Hilton, (111 
N. Y., 188,) that “when an appliance or machine 
not obviously dangerous has been in daily use a 
long time, and has uniformly 'proved adequate , 
safe and convenient, its use may be continued 
without the imputation of imprudence or careless¬ 
ness” (p. 197). 
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This elevator was used to raise a car weighing 
several tons to the second and third floors of the 
building. When a car had been raised to a floor 
it had to be gotten off by men going round to the 
rear and pushing it off while on the elevator plat¬ 
form. If the elevator was stopped so that the 
edge of its platform was exactly level with the 
floor of the building, there was, nevertheless, a 
jog or a jar when the wheels got onto the track on 
the floor imposing a strain on the machinery 
(fols. 92, 321). And manifestly there would be 
an increased strain if the elevator was not 
stopped on an exact level with the floor (fol. 
391). And that this was not at all unlikely 
may be inferred from the fact that when the de¬ 
fendants had the elevator raised to the second floor 
for the purpose of taking a photograph of it 
for use on the trial of this action, they did not 
succeed in having the floor and elevator platform 
level as was shown by the photograph and ad¬ 
mitted by their witness, Kelly (fol. 391). And 
when this work of pushing off the car was being 
done, the entire weight of the elevator and car 
rested on the four cables (fol. 403). “It had 
nothing to prevent the elevator from falling in 
case the cable broke” (Kelly, fol. 392). 

The question is whether in view of such 
use of the elevator, involving such risk of 
life, was the defendant using reasonable care 
to furnish a reasonably safe elevator as 
matter of law when it compelled the plaintiff to 
use this elevator with no safety appliances what¬ 
ever f We can find no precedent for such a doc¬ 
trine. We can find no reported decision in an 
elevator case, whether it was a freight or a passen¬ 
ger elevator, that did not hare some kind of 
safety appliance. But this elevator had absolutely 
none. There were no bolts or safety catches or 
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claws of any kind, “nothing at all, only the fonr 
cables, and the platform of the elevator, nothing 
else” (fol. 101). And it happens to have been 
made to appear by means of the defendant’s own 
evidence that there was a very simple way of pro¬ 
viding against such accidents while the cables and 
machinery,were under the.strain involved in shov¬ 
ing a car from the tracks of the elevator to the 
tracks on the floor. The defendant put in evi¬ 
dence a photograph (Exhibit 2) showing what 
Kelly described as ‘ ‘slide bolts, put on to hold the 
eleoator so that it won't fall" (fol. 392). These 
were not on when the elevator fell (fol. 
101). It fell twice before, but the de¬ 
fendant took no such precaution until 
somebody was hurt as the result of jthe fall. The 
expert witness for defendant, Southard, explained 
that these safety bolts were “two toggle irons, 
those are to steady the elevator when it is on a 
level with the floor, and it acts as an additional 
rest; it acts as a rest for the elevator when they 
are pulled out on the floor. If the gear gave way 
those would hetp to hold the elevator” (fols. 487- 
8). Whether or not it was usual to have such bolts 
on such elevators, the fact that some safeguard of 
that kind could have been readily applied was 
proved by the defendant, and formed a fair basis 
for a finding that the defendant had not performed 
its duty under the circumstances in this case. 

The defendant was bound to furnish or, to be 
exact, to use reasonable diligence to furnish a 
“reasonably safe” elevator, and that term includes 
not merely reasonable safety in the materials com¬ 
posing it, but also in the construction of the 
elevator. An elevator for such a purpose without 
safety appliances was not to be held to be a 
“reasonably safe” elevator as matter of law. It 
was a question of fact for the j nry. 
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• An examination of the case of Boess v. Clausen 
& Price Brewing Co. (12 App. Div., 366), upon 
which defendant’s. counsel specially relied in 
moving to dismiss at the close of the case (fol. 527) 
will throw considerable light upon the question as 
to whether the defendant was negligent in the 
fulfillment of its duty to use reasonable care in 
furnishing the plaintiff with a reasonably safe 
elevator in which to work. Bearing in mind that 
this elevator had no safety appliances whatever, 
neither “overhead drum arrangements” nor 
“counter poise or counter weight in the shaft” to 
retard the force of the fall, nor any iron rods that 
would spring into ratchets on the runways of the 
elevator to prevent it from falling “in the event of 
the breaking of the driving cables” (though safety 
bolts were at once put on after the accident) let 
us see what the facts were in the Boess 
case .where a freight elevator fell because 
of an “undiscoverable defect” in a pinion: 

“One of the witnesses testified that he had per¬ 
sonally kno.vix of two, both freight elevators, 
that fell by reason of the breaking of the pinion, 
and that for the purpose of safety in case of 
the breaking of tile wheels or pinions, elevators 
were made with an automatic safely on the drum 
of the engine, and also from the drum of the 
engine to the drum overhead, and that he had put 
up 100 elevators with that safety appliance; chat 
it was intended to operate in case of a break in 
the hoisting machinery; that he had also seen put 
on b-00 or ~>Q0 freight elevators the overhead drum 
arrangements. It is conceded that neither of 
these safety appliances was used; and that there 
was no counter poise or counter weight ip the 
shaft of the elevator, which to some extent would 
have retarded the force of the fall. While the 
elevator did not have the additional contrivances 
it was shown that it was equipped with such 
safety appliances as were in common use upon 
freight elevators at the time; that these consisted 
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of two pairs of iron rods attached to the side of 
the elevator platform and connected with a heavy 
spring over the top of the elevator, which spring 
was in turn connected with the lifting cables in 
such a way that in case the cables broke these 
springs would be realeased and force these safety 
rods into ratchets on the running ways of the 
elevator and prevent the elevator from falling and 
at the same time shut the steam off from the 
engine. Tiiis safety appliance was designed to 
operate in the event of the breaking of the driving 
cables, but in the event of the breaking of the 
shaft, as in this instance, the strain of the cables 
upon the spring would not be relieved, and it 
would not operate to prevent the fall of the 
elevator” (p. 368). 

There is a very marked difference between the 
case at bar and this case where, as the Court say 
(p. 371), it was “shown that the elevator was 
equipped with safety appliances, such as were in 
common use upon freight elevators.” The elevator 
in question was an old one of nameless make, with 
no safety appliances whatever, and |it was proved 
by the defendant’s own evidence, namely, the 
photograph of the elevator after the accident, that 
the use of a very simple device would have made 
such accidents impossible. To require its .em¬ 
ployees to go upon the elevator at rest and push 
off a car weighing nearly three tons, resulting in 
a “jog” and a “jar” as the witnesses testified, 
and a consequent strain upon the cables and the 
gear-wheel, without having any sort of safety 
appliance was not using that reasonable care which 
the law requires of the master. 

There is no analogy between the two cases 
upon the question of negligence from fail¬ 
ure to inspect. If there was no defect- 
in the case at bar but the blow-hole, then 
the Boess case would be in point. An inspection 
would not have discovered the blow hole nor the 


Digitized by Google 





32 


flaw in the pinion. But the jury found that the 
elevator did not fall solely because of the blow¬ 
hole, but from other defects which reasonable in¬ 
spection would have disclosed. If the elevator 
fell because the wheel had an old crack in it, 
or because the spliced and rusty cable was insuf¬ 
ficient and snapped off at its socket, it is obvious 
that reasonable inspection would have disclosed 
these defects, and the rule in the Boewt case, had 
no application, and from an examination of the 
appeal books in this case it appears, that the en¬ 
gineer who ran the elevator “ examined it at least 
three times a day, sometimes five or six times a 
day in this way ovei'y day while I was there.” 
And the (lay before the accident he examined it 
three times, and on the day of the accident twice 
before it fell. 

In Stringham v. Hilton (100 N. Y. 516) the 
elevator had no safety appliances, and too little 
leeway at the top! of the well, and this resulted 
in the elevator being run up against the beam at 
the top, causing the breaking of the cable and the 
fall of the elevator. It was held that the employer 
of plaintiff was liable notwithstanding that the 
engineer was negligent, because the elevator was 
itself improperly made and dangerous. So also 
in Hart v. Naumberg, (SO Ilun, 392,) where the 
defect was the uneven winding of the cable over 
the drum, the employer was held liable because 
the elevator was of itself dangerous and unsafe. 
“The cause was disclosed and a remedy could be 
easily applied.” 

On the other hand in Hansen v. Schneider, (58 
Hun, HO,) the defendants were held not liable, al¬ 
though the freight elevator which fell had no 
safety clutches, because it was not shown that the 
defendants knew of their absence, they only hav¬ 
ing shortly before leased the premises containing 
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the elevator; and furthermore, because it was a 
freight elevator, and there was a notice posted 
forbidding persons riding on it. 

And in Biddiscomb v. Cameron, (35 Han , 561,) 
where an employee of defendant was killed by the 
fall of a freight elevator which he operated, it 
appeared that it was “of a construction in common 
use, and the safety appliances were such as ordi¬ 
narily obtained in such structures.” There was a 
safety clutch provided, and it was in good order. 
But the elevator fell because the clutch failed to 
operate, though it ought to have done so. 

In Stringham v. Hilton (111 N. Y., 188) it was 
held that there was no evidence upon which the 
jury could find that the defendant was negligent 
either because the elevator was defective in its 
construction, or became so by reason of the 
owner’s want of care. The elevator fell while the 
plaintiff was on the floor of the building in the 
act of pushing a grain car off the elevator, and the 
fall was caused by the negligence of a co-servant, 
the engineer, whi started the elevator up without 
a signal. The faulty construction of the elevator, 
either in failing to have a proper space overhead, 
or safety clutches to guard against a fall, had 
nothing to do with the accident. It was due to 
the negligence of a fellow-servant. The evidence 
upon the question of construction and subsequent 
defects differs widely from that in the case at bar. 
The elevator an I its apparatus were put in by a 
competent manufacturer of many years experience 
who t stitied that there were hundreds of elevators 
similarly constructed then running, lifting thou¬ 
sands daily; it had been in use two years without 
an accide it, and had remained in use for years 
after the accident with the same result, and the 
case fell “within the rule that wdien an appliance 
or machine not obviously dangerous has been in 
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daily use a long time, and has uniformly proved 
adequate , safe, and convenient , its use may be 
continued without the imputation of imprudence 
or carelessness” (p. 197). 

In Ingram v. Fosburgh, (78 App. Div., 129,) the 
plaintiff’s intestate, an employee of defendant wa« 
killed by the fall of a temporary hoist, built and 
used to carry bricks and mortar to the several floors 
of a building in course of erection. There is no 
sort of similarity between this case and the case 
at bar. The elevator was not built to carry per¬ 
sons; it was against '.the rules for anyone to ride 
on it, as the deceased knew, and he had been 
cautioned not to ride on it, and if any employees 
rode on it, they took the chances and rode at their 
own risk; and the Court rightly held that he must 
‘‘be deemed to have assumed the risk and to have 
waived any claim for damages against the defend¬ 
ant.” Furthermore, it appeared that the nut 
which it was claimed by the plaintiff had become 
loose and worked off thereby causing the accident, 
was tested the very day of the fall and found tight 
and secure; and it appeared that the car inspector 
had then inspected the cars and bolts and found no 
defects; and it was ‘‘merely a surmise” that the 
loosening of the nut caused the accident. 

The case at bar differs from Dingley v. Star 
Knitting Co. (184 N. Y., f>52). where it was held 
that- the evidence was insufficient to make it a 
question of fact for the jury whether the defendant 
was negligent in failing to provide reasonably safe 
machinery, because there was no evidence of any 
precise defect and the jurj T could not be permitted 
to infer a defect, which the defendant might have 
remedied with reasonable diligence merely from t he 
fact of the accident. 
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2. The breaking of the cable made the question 
of negligence one for the jury. 

The plaintiff’s case when he rested was based 
in part on the fact that the elevator fell, which 
raised a presumption of negligence. The im¬ 
mediate cause of the fall, however, was shown 
to be the breaking of the southwest cable, 
which palled out of or snapped off at its 
socket, and immediately after the accident was 
seen dangling on the wall (fols. 93, 117, 108, 496, 
498). These facts were testified to by Sezen and 
Larsen, two wholly disinterested witnesses. The 
defendant’s witnesses denied this in whole or in 
part, but when we recall the confession finally 
extorted from Frayer, who had conveniently for¬ 
gotten all about it, that a few months before the 
accident in question an eye-bolt had broken, which 
he had repaired and then replaced the same cable 
(fols. 336, 338), we are prepared to examine some¬ 
what critically and doubtfully the testimony of 
the defendant’s employees whose business it was 
to see that the eye bolts and cables were sound and 
sufficient. Sezen testified that the cable which broke 
had “been spliced once already” (fol. 106). Larsen 
found this cable rusty at the place where it broke, 
and noticed that it had been soldered (fols. 117, 
1 j 8.) “There w r as lots of lead on the end” (Sezen, 
fol. 499). The entire cable broke, not some strands 
only (fols. 110. 113). “The cable was not in the 
clamp, it was hanging outside; it was hanging on 
the wheel I know it was broke down at the 
bottom” (Larsen, fol. 125). 

The testimony for the defense on this point was 
contradictory and wavering. Kelly said on direct 
that he noticed the cables after the accident 
and “they looked all right to me. They 
were not broken. They were still attached to 
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the platform of the car (fol. 381). But on 
cross he said: “One cable was stranded. That 
was the southwest cable. It was not broken 
entirely off, but only two or three strands 
(fol. 406). And Frayer who examined the ele¬ 
vator the day after the accident “found that 
one of the cables was fractured or broken, that 
is, so as to be condemned, so it was not safe ” 
(fol. 311). But later (fol. 341) Frayer said he 
“paid no attention to the elevator car. I might 
have given it a glance as I passed by” (fol. 344) 
and again that he did not examine the eye-bolts 
and sockets (fol.346). Delany, on the other hand,ex¬ 
amined the elevator “thoroughly” the day after the 
accident and “found the four cables in their proper 
place. They were still attached to the platform 
and drums. There was nothing else broken about 
the machinery than the gear wheel” (fol. 365). 
The cables had “no appearance of any break” (fol. 
368). And he explains his reason for certainty on 
this point. He had the elevator which was lying 
partly tipped into the well straightened up in its 
place, and the men pulled on these cables to do it, 
and when he left, the elevator was exactly in its 
place as if it had ran down all right (fols. 370-1). 
And Kelly says it was pushed back into the well- 
hole at once (fol. 382). And yet, Larsen testified 
to being sent there to “get the elevator oat for the 
Company” (fol. 116), and to repair ita week later; 
that it was then “leaning right iu the pit about 
two feet, and the north end was on 97th street. 
It was out of the well that was upon the pave¬ 
ment, so the south end was lower down in the well, 
about two feet shoved in the well. We 
got men to put some four jacks under 
and got it up, and—there were some laboring 
men there The elevator was not level in t he well, 
or in position, at the time that I found it. The 
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southwest cable was hanging on the wall” (fols. 

495-6). 

And Kelly testified to seeing Larsen there, but 
that Turner was in charge of the men “jacking up 
the elevator ,” and that ‘‘after the accident and 
before these men got them to jack it up and get it 
out, nothing had been done to the elevator. I am 
sure it stayed there just as it was, without any 
interference. I was there every day following the 
accident, as usual” (fols. 412, 413). 

This is pretty good corroboration of Larsen, and 
is of material assistance in determining the weight 
to be given to Delany’s story of the unbroken 
cables and their use immediately after the accident 
to get the elevator in its place. 

According to Southard, although the whole 
weight of the elevator and the car on it rested on 
the four cables at the time (fol. 475), yet if one 
cable broke at the socket, the only effect would be 
that the elevater would sag at that corner about 
six inches (fol. 433), and the steel cable itself 
would not even fly to one side by the release 
of this great strain on it, but ‘‘it would 
simply hang lifeless like a thread” (fol. 474) 
at the same time it was his opinion 
that, although the gear wheel broke and thus 
allowe 1 the cables to unwind without resistance 
(fol. 403) the rebound when the elevator struck 
bottom was entirely sufficient to account for the 
hr viking oft'i? cible at the socket (fol. 482). 
This expert was also possessed of an opinion that 
if one cible broke, the jar and six inch sag would 
not aeoount;for the gearwheel breaking (fol. 491). 

These opinions were really just as potent as 
the further opinion that “tile elevator of itself—the 
mechanism of the elevator—excludes the use of 
any safely device” (fol. 438), in spite of the safety 
bolts in evidence in the photograph, Exhibit 2, 
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(used to give the elevator a “rest”). On the other 
hand we have Kelly’s opinion that “it had 
nothing to prevent the elevator from fulling in 
case the cable broke” (fol. 392) and that if one 
cable broke when a car was being pushed off and 
after it had gotten some eight feet on the floor the 
elevator would not fall, but it “would wedge fast 
and probably it would break down. It 
did fall in this case, but then the gear wheel 
broke” (fol. 395). And then we must note Frayer's 
opinion that if the other three cables held well, 
but the southwest cable broke “it might have 
broke the elevator car up more than it did” (fol. 
319). But facts are more potent than opinions. 
The Court will note what Kelly says was the first 
thing he noticed as he was standing (as he claimed) 
in front holding the car. It was that the car was 
pulling out of his hands; he felt the car pull 
away and then the gear wheel struck him (fol. 
397). The jury were entitled to draw the infer¬ 
ence from the facts proved. They were entitled to 
believe the plaintiff’s witnesses that the cable 
broke, and to find that the result under the cir¬ 
cumstances was to impose an unequal strain on the 
rest of the machinery and cause the break of the 
already cracked gear wheel. 

The defendant furnished evidence that the 
southwest cable was unsafe by the testimony of 
Frayer that the southwest cable was found after 
the fall to be fractured, and to be condemned as 
unsafe (fol. 311). If the jury did not credit the 
opinion of Southard that the rebound would break 
the cable, and believed that when the wheel broke 
the cable would unwind without resistance as 
Kelly testified, then there was no accounting for 
any change in the condition of the cable by the 
fall, and it must have been in the same unsafe 
condition before the accident. 
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Tile fact that the cable broke placed the burden 
on defendant of showing that in its selection and 
continued use reasonable care and prudence were 
exercised. 

Flike v. Boston & A. R. Co., 53 if. T., 
549. 

Pantzar v. Tilly Foster &c., Co., 99 if. Y., 
368. 

Booth v. Boston & A. R. Co., 73 if. Y., 38. 

In DeGraffo v. N. Y. Central R. R., (76 if. Y., 
128,) it was proved that a brake chain was made 
of the best material and would bear a strain of 
six times the amount of power applied. The Court 
of Appeals held that from that evidence and the 
fact that the chain did break, although the evi¬ 
dence was far from conclusive, yet the case was 
rightly submitted to the jury and the jury was 
justified in concluding that there was some weak¬ 
ness or defect in the chain. 

See also 

Delany v. Hilton, 50 Super. Ct., 341. 

Corcoran v. Holbrook, 59 if. Y. t 517. 

J. The evidence of the crack in the gear wheel 
made the question of negligence one for the jury . 

The proof was clear and positive that there was 
an old crack in the wheel that had existed for 
some time. This did not depend merely on the 
opinion of the witness Bowler. The wheel itself 
was the best proof, of the fact. “The jurors in¬ 
spected the exhibit” (fol. 465). It was obvious on 
examination that there was an old crack as well 
as a fresh break. The inside portion of the piece 
of the wheel was clean and bright and “sharp,” 
while that nearest the surface was dull and plainly 
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showed where from Ion? use the oil had soaked 
into the crack and colored the inside. 

Oonnsel fer plaintiff and defendant have stipu¬ 
lated in writing that this Exhibit of the geir- 
wheel shall be deemed before the Court on this 
appeal, and shall be produced if required. It 
furnishes itself the best evidence for the plaintiff. 

According to Bowler there was a “last break’’ 
and an earlier break where the “metal has a dull 
color showing that it has been cracked for some 
time, allowing the oil or grease to work in it” (fol. 
507). “The flaw has been in the wheel some time 
before the wheel parted. The fresh break is the 
last break on the wheel. The other part indicates 
that there has been a flaw in the wheel, that it 
has been craokel stmt ti ne” (fol. 509). See at 
fols. 513, 516. 

Of course the plaintiff could not show exactly 
how long that crack had existed, but the evidence 
was such as to make it a question for the jury as 
to whether it had existed so long that the defend 
ant by reasonable inspection either had or could 
have discovered it. 

This crack was a defect which defendant could 
have discovered by the exercise of reasonable 
diligence. It was not in the same category as 
blow-holes. Prayer said a crack could be dis¬ 
covered readily by the hammer test (fols. 310, 
328). Southard also (fol. 449). But this test 
was applied to that wheel for the last time be¬ 
fore the accident, so far as appears, in Octo¬ 
ber, 1897, when Prayer repaired the loose 
worm gear (fols. 297-327). Whether he really 
tested it may be seriously doubted ( ante, p. 21), but 
at any rate he does not pretend to have made any 
hammer test in June, 1898, when he again fixed 
the elevator—he only ran it up and down (fol. 
339) Nobody else, either before or since Prayer, 
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appears to have tried to find out whether the 
wheel was cracked by using the ordinary hammer 
test. Kelly, the “inspector,” never did at any 
time. He says: “I looked over it for breaks to 
ascertain whether there were any breaks in it. I 
merely looked at it with my eye, to see; just 
gazed at it. I did not use any hammer test on 
it ” (fol. 388). “I never knew of the wheel being 
cracked before. 1 had examined the wheel the 
Tuesday before the accident by looking at it; not 
by the hammer test , by looking at it; not by 
hammering it” (fol. 408). 

The jury was well entitled to find on 
this evidence that the crack had existed 
a sufficient length of time before the accident for 
the defendant to have discovered it, and that it 
was such a crack as could have been discovered by 
reasonable inspection. The jury was entitled to 
find that this crack, caused the accident, rather 
than the blow-hole which Mr. Southard could not 
say “materially weakened the wheel” (fol. 4f55), 
while a crack would (fol. 470). 

It is not essential to prove by direct and posi¬ 
tive evidence that the crack in the wheel had 
existed for some time before the accident. It is 
sufficient if the fact may be reasonably inferred 
from the facts proven. 

Thus, in Bailey v. Rome, &c. R. Co., (139 N. Y., 
302,) a brakeman was injured owing to the absence 
of a pin in the bottom of the brake, a defect that 
could only be discovered by an inspection from 
under the car. There was no direct evidence as to 
how long the pin had been out before the accident, 
but the jury were held to be justified in inferring 
that the pin was gone when the train left a prev¬ 
ious station where an inspection was required by 
the rules of the Company, and that there was 
either no inspection there or the inspector was 
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negligent in failing to discover the defect. The 
Court say: 

“The evidence of the negligence of the defend¬ 
ant is not direct or positive. Bat this is an in¬ 
firmity which attends the investigation of facts in 
Courts of Justice in very many cases. While a 
verdict founded upon inferences having no just 
basis in the proven facts ought not to stand, and 
where the grade of proof is such that the inference 
therefrom of an essential fact is a mere speculation, 
it is the duty of the Court to withdraw the case 
from the jury, we are unwilling to say in this 
case that there was no evidence from which a just 
inference might not be drawn by the jury, that 
the defective condition of the brake existed when 
the car left Norwood, and that there was a negli¬ 
gent failure to discover it at that point.” 

In Byrne v. Eastman’s Co., (163 N. Y., 461), 
the break was rusty and had the appearance of 
being an old one, and the Court below (27 App. 
Dio., 270), said this broken condition of the wheel 
was perfectly apparent. The question of whether 
the broken flange of the wheel caused the injury, 
and the question of plaintiff’s contributory negli¬ 
gence were for the jury. The Court say: “The 
plaintiff was working in the usual manner. The 
grooved wheel was higher than his head; he had 
not observed the broken flange: its position and 
his position in doing his work would naturally 
prevent him from seeing it; it does not appear to 
have been observed by any one. He had no warn¬ 
ing of danger from his own observation or the sug¬ 
gestion of others. He stood in his proper place in 
a line of‘shovers,’and was doing his part of the 
work in his turn, and if there was any defect in 
the overhung wheel, he was not responsible for if, 
and was in no wise advised of it.” 

The master though not liable “for the conse¬ 
quences of a defect which could not be discovered,” 
is liable for such as could have been discovered by 
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•‘careful inspection, or the application of appro¬ 
priate tests to determine its existence.” 

Probst v. Delamater, 100 N. Y., 266. 

‘‘The duty of proper inspection for the purpose 
of discovering defects which may arise from use, 
is a part of the duty owing by the company to its 
servants.” 

Bailey v. Rome, &c., R. Co., 139 N. Y., 302. 

Here, as in Fuller v. Jewett, (80 iV. Y., 46, 61), 
“the jury were authorized to find that the defects 
existed * * and that the mechanics to whom 

(the company) had committed the duty of making 
the necessary repairs, negligently omitted the use 
of usual and proper means to ascertain the exist¬ 
ence of the defects, and that if such means had 
been used, the weakened and unsafe condition of 
the elevator would have been discovered.” 

See 

Stott v. Churchill, 15 M/sc., 80; aff’d., 
157 JY. Y., 692. 

The/lefendant here did not comply with the 
rule of diligence stated in Burke v. Witherbee, 
98 N. Y., 560, 565, as follows: 

“The defendants did not owe the duty to 
their workmen to furnish the best known 
or the best conceivable appliances, but they 
were under a duty to furnish reasonably safe 
and suitable appliances—such as a prudent man 
would furnish if liis own life were exposed to the 
danger that would result from unsuitable or de¬ 
fective appliances.” 
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SECOND POINT. 

There is no exception in the record 
which presents reversible error. 

We believe that the record shows that the trial 
of this case was unusually free from error even of 
the most trifling character, and that there are few 
exceptions which justify more than passing notice. 
In considering errors on appeal the rule is that 
while it is scarcely possible to save the occurrence 
of some error in a trial of a case of this character, 
yet if the rulings, the charge and the requests to 
charge as allowed, and as a whole, convey the 
correct rules of law. and it can be seen that the 
jury were not misled, the judgment should be 
affirmed. An error at the trial which is immate¬ 
rial and could not have prejudiced the appellant 
is not sufficient ground for reversal of the 
judgment. 

Caldwell v. N. J. Steamboat Co., 47 JY. Y., 
282. 

Losee v. Buchanan, 51 N. Y., 470, 492. 

Tenney v. Berger, 90 JY. Y., 524. 

Ellwanger v. Fish, 00 N. Y., 051. 

(a) Rulint/x on evidence as to plaintiff's 
injuries. 

Dr. bybolt, after stating the facts of plaintiff’s 
condition on which he based his opinion, was al¬ 
lowed to state the opinion he hadformed as to the 
nature of the injury sustained (fol. 150). 

The exceptions on pages 53 to 50 relate to Dr. 
bybolt’s opinion, based on facts in evidence stated 
in a hypothetical question, that such an injury 
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to the liver as he found the plaintiff had sustained, 
would result. The net result of his testimony, it 
is apparent was that he could say with reasonable 
certainty that “the condition that existed at 
that time was the result of the facts assumed in 
the question” (fol. 167). So, also, as to excep¬ 
tions at folio 173. 

Dr. Law was allowed to state whether, from his 
continuous treatment of the plaintiff since Jan. 
10, 1899, which he had stated in detail, he could 
state, with reasonable certainty, that the condition 
of the plaintiff’s liver as he testified it to be would 
be the result of a blow (fol. 212). And he was 
also allowed to give his 'opinion with the same 
limitation of reasonable certainty, based on facts 
assumed in a hypothetical question (fols. 215, 216). 
If any of the facts assumed were not in evidence or 
other material facts were omitted, an objection on 
that ground should direct the Court’s attention 
to the specific facts in question. It is apparent 
that the hypothetical question was in proper form, 
and fairly stated the facts. And this applies to 
tlie exception taken to the admission of Dr. 
Gibb’s opinion on the same point (fol. 179). 

Dr. Gibbs was allowed to say whether he could 
state with reasonable certainty that plaintiff was 
likely to recover from the injury (fol. 181) based 
upon facts stated in a hypothetical question. The 
question was in proper form, and if the answer 
was not, it is sufficient to say that no motion 
was made to strike out. And Dr. Law’s testimony 
on the same point, based on the same facts, and 
with the same limitation of reasonable certainty, 
was also allowed (fol. 217). 

That the testimony of medical experts which 
was thus admitted was entirely competent is too 
well settled to require discussion, and we are 
unable to see any tenable objection to the form 
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of the questions even under the most technical 
rules. 

“The opinion of a medical expert, based upon 
facts within his own knowledge and observation as 
to the nature of the affection from which a party 
is suffering, and whether it was produced by vio¬ 
lence or disease, has long been held competent by 
this Court.'* 

Stouter v. Manhattan Ry. Co., 127 JY. T., 
661. 

In hypothetical questions to medical experts, 
counsel may assume, within the limits of the evi¬ 
dence, any state of facts which he claims the evi¬ 
dence justifies, and have the expert’s opinion upon 
the facts thus assumed. 

Filer v. N. Y. Central R. R. Co., 49 N. 
Y., 42. 

A physician’s testimony is properly admitted as 
to (1) the nature of the affection with which plain¬ 
tiff was suffering; (2) its cause—that is whether 
it was produced by violence or disease; and (3) 
whether it was curable or permanent. 
Where a person has been internally 
injured, the opinions of a physician as to 
the nature of the injury, its cause, and the prob¬ 
ability of its being cured, are admissible, upon 
the facts proved by other witnesses. 

Matteson v. N. Y. Central R. R. Co., 89 
A r . T., 487. 

“The plaintiff was entitled to be compensated 
for the pain and suffering and disability resulting 
from the injury. In estimating the damages, the 
length of time an existing injury will continue 
must necessarily be considered and there is no way 
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of arriving at a conclusion on the subject except 
by obtaining the facts and the opinions of medical 
men. The question is peculiarly one of medical 
skill and experience.” 

Buel v. N. Y. Central R. R. Co., 31 
N. Y, 814. 

Opinions of medical experts that an injury re¬ 
ceived was the cause of the condition of the person 
injured and that certain consequences in relation 
to his physical health and condition would follow 
as the result of the injury as indicated by such 
condition are competent evidence. 

McClain v. Brooklyn City R. R. Co., 
116 iY Y, 459. 

In an action for negligence damages; for future 
bodily pain and suffering may be allowed when 
the proof renders it certain or reasonably so that 
such pain and suffering is inevitable. 

Curtis v. Rochester and Syracuse R. R. 

Co., 18 N. Y., 534. 

Kane v. N. Y. Mew-Haven etc., R. R. 

Co., 132 iY Y, 160. 

And the opinions of medical witnesses as to the 
future consequences of the plaintiff’s injury, as to 
her probable recovery and probable future suffer¬ 
ing are competent. 

Griswold v. N. Y. Central & H. R. R. 

Co., 44 Hun, 236. 

The offer in evidence of a treatise on cirrhosis 
of the liver (fol. 224), was properly excluded. 
“Medical works cannot be introduced in evidence 
nor can an expert witness be permitted to testify to 
statements therein; and it is equally improper to 
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permit the reading of ’such books to the jury” 
Matter of Mason, 60 Hun , 46. 

(b) Other r ulings on evidence. 

We are unable to find any exceptions requiring 
serious consideration. The exclusion of Frayer’s 
opinion (fol. 318) as to whether he had found “in 
his experience that to be an adequate manner 
of fastening the ends of cables to elevator plat¬ 
forms” was correct. It was a question for the 
jury from the proved facts whether it was “ade¬ 
quate” or not, and not a matter for'expert opinion ; 
the witness had not been shown to have had any 
“experience” on that subject, nor to have had any 
knowledge of other elevators having such methods; 
the question should have been, if the witness was 
qualified, whether that method was the usual one 
in such elevators, not whether in his opinion it 
was “adequate”—which means much or little. 
“Adequate” for what purpose? 

(c) Exceptions to the charge and to refusals to 
charge. 

In considering the exceptions to the refusals to 
charge any of the thirty-four requests submitted, 
it should be borne in mind that as in the case of 
Ludwig vs. Metropolitan St. R. Co. (71 App. Din., 
210), “these requests were not read aloud; there¬ 
fore, the jury could not have obtained an erro¬ 
neous impression from the failure of the Court to 
grant them” (p. 215), especially where, as in the 
case at bar, the jury were fairly, fully and impar¬ 
tially instructed by the Trial Justice upon the 
material points covered by the requests to charge. 
The mere repetition by the Court of an instruction 
in the language chosen by counsel is not required. 

The charge of the learned .Justice is both con¬ 
cise and comprehensive. It contains a full and 
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clear statement of the legal principles properly 
applicable to the facts, and so far as the thirty-four 
requests contained matters which might properly 
be charged, they were fully covered by the 
charge as made. These requests iwere submitted 
in writing to the Court at the close of the day, 
after all the evidence had been received and coun¬ 
sel for both parties had addressed the jury, and 
the charge of the Court was delivered on the 
following morning; and thus the Court was relieved 
of the necessity of passing upon numerous requests 
to charge during the trial, without opportunity for 
due consideration and deliberation. 

The exceptions to the charge do not require any 
extended .discussion. In reference to the excep¬ 
tion (fol. 560) to the charge of the Court, that the 
“defendant was bound to furnish reasonably safe 
appliances and keep them in reasonably safe 
repair” (fol. 536 of the charge)—if this statement 
could be deemed materially erroneous, in view of 
the statement made by the Court in the same con¬ 
nection, that the duty of the defendant was only 
to use reasonable diligence in that respect—it is 
sufficient to note here that any possible error was 
obviated by the Court’s re-statement of the correct 
rule (see fols. 563, 564). The effort of the counsel 
to secure a “good exception” seems to have failed 
at this point, notwithstanding the further excep¬ 
tion taken by counsel to the Court's so-called 
“modification” of its charge. 

Of the thirty-four written requests to charge 
which were submitted to the Court, it will be seen 
that eighteen of these requests were conceded by 
counsel for the defendant to have been covered 
by the charge as originally made by the 
Court. Two of the requests to charge, the 31st 
and 32nd, were withdrawn by counsel for the 
defendant. The 24th request was charged (fols. 
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664-5) and the Court very properly added to this 
charge, which related in terms to a flaw in the 
gear wheel, and not merely to the blow-hole which 
was conceded to be undiscoverable, the statement 
that if the defect was such as would not have been 
disclosed by a reasonable inspection the fact of its 
existence was not chargeable to the defendant. 
There was certainly no error in this so-called 
“modification” of the request, and the defendant’s 
exception thereto is not available. 

As to several others of the remaining thirteen 
requests to charge, it is quite apparent upon com¬ 
parison of these requests with the charge itself 
that they were in fact fully and adequately cov¬ 
ered by the charge as made, and it was not the 
duty of the Court to re-state in the exact language 
chosen by counsel,principles which had before been 
clearly stated to the jury. This applies particu¬ 
larly to the 8th, 11th, 12th, 13th, 23rd and 20th 
requests, relating to the duty of defendant as to 
safe machinery and proper inspection, which are 
fully covered by the charge of the Court at folios 
530 and 538, and the charges requested if made 
could not have made the issues to be determined 
any clearer. The 9th request is more than covered 
by the charge: “Nor does the mere fall of the 
elevator of itself impose liability (fol. 537),” and 
the further charge at folio 638, as to liability if 
the wheel broke because of the blow hole. And it 
was not material error to refuse the 10th request, 
in view of the charge made at folio 537 and 538. 

The 27th request was as follows (fol. 588): 

XXVII.—The mere breaking of the apparatus, 
thereby causing the elevator to fall, raises no pre¬ 
sumption of negligence on the part of tlnj defend¬ 
ant unless you find from the evidence in addition 
to the facts that certain apparatus broke; tirst, 
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that the break is such as ia the ordinary course of 
business would not have occurred if reasonable 
care had been used in the installation, maintenance 
and inspection of the elevator; and, secondly, that 
the defendant offers no explanation showing that 
the break did not occur by reason of any want of 
care on its part in furnishing and maintaining the 
same. 

If it may be conceded that as far as the 
“secondly” of this request it stated a correct 
legal proposition, the Court was not called upon 
to charge it. The question for the jury was 
whether upon the whole evidence the negligence of 
the defendant had been made out. And the 
“secondly” part of the request introduced a con¬ 
fusion of ideas. If there was no presumption of 
negligence from the fall of the elevator and the 
attending circumstances, then no “explanation” 
thereof by the defendant was required. It was 
only where and after a presumption of negligence 
arose that the question of the sufficiency of de¬ 
fendant’s “explanation” would become material. 

To have charged the 19th and 30th requests 
would have been to take the case from the jury, 
and the principles to be applied by the jury in 
determining these facts had been clearly and fully 
staled by the Court. To have charged the 33rd 
and 34tli requests would have been plainly wrong. 
The question was whether the wheel broke solely 
because of the blow-hole; if it did not, as the jury 
found, the existence of the blow hole would not 
exonerate the defendant from the charge of negli¬ 
gence in continuing to use a cracked gear-wheel 
If the wheel would not have broken because of the 
crack without the blow hole also, the defendant is 
nevertheless liable unless the wheel would have 
broken because of the blow hole only. The jury 
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found that the blow-hole was not the sole cause of 
the accident, and that there were other defects, 
discoverable by reasonable inspection, which pro¬ 
duced the accident. 


Lastly. 

It is respectfully submitted that the evidence 
amply sustains the special findings and verdict of 
the jury; that the exceptions present no reversible 
error, and that the judgment and order appealed 
from should be affirmed, with costs. j 

WAYLAND E. BENJAMIN*/ 
Counsel for Appellant. 
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Order Appealed From. 

At a Special Term, Tart; 1, of the Su¬ 
preme Court, held in and for the 
County of New York, at the 
County Court House, in the Bor¬ 
ough of Manhattan, City of New 
York, on the Sth day of Decern- 2 
her, 1!M>2. 

Present— lion. Fkantis M. Scott, Justice. 


Mosks Tanenbaum, 

Plaintiff. 

against > 

Thomas B. WII IFF EX, 

Defendant. 


a 


A motion having been made in the above-entitled 
action for an order re-settling and amending the 
judgment, heretofore entered herein so that the same 
shall adjudge that the second cause of action be 
dismissed on the merits with costs to be taxed by 
the clerk, and directing the clerk to tax the defend¬ 
ant’s bill of costs, and the said motion having duly 
come on to be heard, now, upon reeding and filing 
the affidavit, of Otto C. Sommerich, duly veried the 
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4 8th day of November, 1902, and the affidavit of 
Harold Nathan, duly verified the 21st day of No¬ 
vember, 1902, and the affidavit of Otto C. Soinmer- 
ich, duly verified the* 21st day of November, 1902, 
and the 1 certificate of the Clerk of Part 10, Trial 
Term, and upon muling the complaint in the above- 
entitled action, and the judgment heretofore en¬ 
tered herein on the 20th day of October, 1902, all of 
which papers were submitted in support of said 
motion, and ui>on reading and filing the affidavit 
of Adolph H. Uosentield, duly verified the 21st day 
of November, 1902, submitted in opjMisition to the 
motion, and after hearing Otto O. Sommerich, Esq., 
P of counsel for the defendant in support of said mo¬ 
tion, and Adolph U. Uosentield, of counsel for the 
plaintiff in opposition thereto, and due delilieration 
having been had, 

It is now, on motion of Nathan, Leventritt & 
Perhnin, attorneys for defendant, 

Ordered, that the said motion Ik* and tin 1 same 
hereby is granted with $10 costs to the defendant, 
and it is further 

Ordered, that the clerk of this court Ik 1 and he 
hereby is directed to tax a bill of costs upon due 
notice in favor of the defendant upon the second 
cause* e>f action lu*re*in, and it is further 

Orelered, that the* e le rk e>f this eemrt he and hereby 
is elire*ete*el re> inse*rt the* amount e>f e*e>sts adjusted 
in aee*e>rdane*e* with this order as defendant's exists 
he*re*in in the* judgment as amended bedevw, anel de>- 
elue t saiel amemnt fve>m plaintiff's m*e>ve*ry ln*re*in, 
ami it is furthe*r 

Orele*re*el, that the* e-le*rk e>f this eemrt attach this 
ender to the* judgment redl filed ln*re*in on the* 20th 
elay e>f Oe-te>be*r, 1902, anel it is furthe*r 

Orele*red, that the* judgniemt he*re*te>fe)re* e*nte*re*d 
he*rein em the* 20th elay e>f Octe>l>e»r, 1902, l)e* and tho 
same* is anu*nde , el se» as te> re*ael ns fedle>ws: 
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SUPREME COURT, 

New York County. 


Moses Tanexbaum, 

Plaintiff, 

against 

Tiiomas B. Wiiifeex, 

Defendant. 


Judgment in Ac¬ 
tion No. 2 for 
Conversion. 


8 


The issues formed by the pleadings in this action 
having been brought on for trial before Mr. Justice 
Samuel (ireenl>aum and a jury, at a Trial 
Term, Part X of this Court, held on the 
14th, 15th, 1 (5th and 17th days of Octo¬ 

ber, 1902, at the County Court House, in the 
Borough of Manhattan, City of New York, and the 
defendant Thomas B. Whitten appearing by Na¬ 
than, Leventritt & Perham, his attorneys, and the 
issues having been tried and a verdict for the plain¬ 
tiff and against the defendant having been duly 
rendered on the first cause of action allegwl in the 9 
complaint for the sum of Three hundred and fifty 
dollars ($350) with interest thereon from Decem¬ 
ber 13th, 1899, making a total of Four hundred and 
nine and 85-100 ($409.85) dollars, and the defend¬ 
ants motion for a dismissal of the second cause of 
action herein on the merits having Iveen granted, 
and the costs of the plaintiff having l>een duly ad¬ 
justed at Two hundred and five and 18-100 ($205.- 
18) dollars, and the defendant’s costs having been 
duly adjusts at $ 
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Now, on motion of Leo N. Levi, attorney for the 
plaintiff, it is 

Adjudged, that 1 lie said plaintiff, Moses Tanen- 
bauni, recover of the said defendant, Thomas It. 
Whiffen, the sum of and it is further. 

Adjudged, that the second cause of action alleged 
in the complaint he dismissed on the merits. 

Enter, 

F. M. S., 

J. S. 0. 


11 


12 
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Notice of Motion. 

SUPREME COURT, 

New Yokk County. 


Moses Taxkniuum, 

Plaintiff, 

against 

Thomas It. Whifkkn, 

Defendant. 


14 



Please take notice that upon the annexed affi¬ 
davit of Otto C. Sommerieli, duly verified the 8th 
day of November, 1902, and upon the complaint 
in this action and upon the certificate of the Clerk 
of Part 10, Trial Term hereof, and the judgment 
entered on the 20th day of October, 1902, and upon 
the bill of costs annexed hereto, we shall move this 
Court at a Special Term, Part 1 thereof, held at 
the County Court House, in the Borough of Man¬ 
hattan, City of New York, on the 13th day of No¬ 
vember, 1902, at 10:30 o’clock in the forenoon of 
tat day or as soon thereafter as counsel can be 
nrd, for an order resettling and amending the 
\£gment so that the same shall adjudge that the 
/cond cause of action be dismissed on the merits 
/with costs to be taxed bv tlx* Clerk and directing 
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16 tlie clerk to tax tlie defendant's bill of costs and 
for such other and further relief in the premises 
as may seem proper. 

Dated New York, November 8th, 1902. 


Vrmrs. uto 



Leo X. Levi, Esq., 
Atty. for Defts, 
27 Pine Street, 


17 


New York Pity. 


Affidavit of Otto C. Sommerich, read 


in Support of Motion 


[Same Title.] 

County of New York, ss.: 

Otto C. Sommerich, being duly sworn, deposes 
and says: I am an attorney in the office of Nathan, 
Leventritt & Perham, attorneys for the defend- 
18 ant above named, and am familiar with all the 
proceedings in this action. The complaint in thijL 
action states two causes of action. For a WvA 
cause of action the plaintiff states an alleged con 
version, and for a second cause of action the plain¬ 
tiff sues for the use and enjoyment of certain 
sprinkler apparatuses. The trial of this action 
took place on the 14th, 15th, 16th and 17th days 
of October, 1892, before Mr. Justice Greenbaum at 
Trial Term, Part 10, of this Court. The plaintiff 
obtained a verdict on the first cause of action for 
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the sum of $350 with interest frtmi December 1.3th, 19 

1899, making a total of $409.55, and the defendant 
recovered on the second cause of action by obtain¬ 
ing a dismissal of said cause of action ujarn the 
merits. This appeal's from the certificate of the 
Clerk of Paid 10 hereto annexed and made a part 
of this affidavit. On the 20th day of Octol>er, 1902, 
the plaintiff entered a judgment herein adjudging 
that the plaintiff recover the sum of $605.66, con- • 
sisting of $409.55 as set forth almve, and the sum 
of $196.11 as costs. On the 29th day of October, 
1902, the costs of the plaintiff were retaxed herein 
at $205.18. On the 6th day of November, 1902, de¬ 
fendant's attorneys served on the plaintiff’s attor- 20 
ney the annexed bill of costs with notice of taxation 
for the 8th day of Noveml>er, 1902. Tin* plain¬ 
tiff’s attorney and I attended at said taxation of 
defendants’ costs and plaintiff’s attorney objected 
thereto, which objection was sustained, and defend¬ 
ant’s exception was duly noted. I therefore move 
for an order granting the taxation of defendant’s 
costs and setting aside the ruling of the Clerk dis¬ 
allowing defendant’s bill of costs hereto annexed 
in accordance with Section 3234 of the Code of Civil 
Procedure. I also ask for an order amending the 
judgment entered herein so that the same adjudge 
that the second cause of action be dismissed on the 
merits with the amount of the costs to be adjusted 
bv the Clerk. 

OTTO C. SOMMERICIT. 
Sworn to l>efore me this 8th ) 
day of November, 1902. ^ 

Samuel Schwartzman, 

Comm, of Deeds, 

New York City. 
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Clerk’s Certificate, Read in Support 
of Motion. 

SUPREME COURT, 

Trial Term—Part 10— October 22nd, 1902. 
Present—Hon. Samuel Oreenbaum, Justice. 


Moses Taxbnbaum 
against 

Thomas B. Wiiikfex. 


I hereby certify that this cause was this day 
tried by the Court and a Jury and a verdict ren¬ 
dered therein for the plaintiff for the sum of |350, 
with interest from Dec. 13t.li, 1899, Total |409.55, 
on the first cause of action, motion to dismiss the 
second cause of action granted u]x>n the merits. 

THOS. L. HAMILTON, 
Clerk. 

J. W. C., Clerk Part 10. 


24 
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Proposed Bill of Costs, Read in Sup¬ 
port of Motion. 

[Samk Title.] 

('oats: 


Costs before Notice of Trial. #10 

“ after “ " . 15 

Trial Fee, Issue of Fact. 30 

Trial occupied more than two days. 10 

Term Fees . 50 


Disbursements 


#115.00 
8.82 26 


Total 


#123.82 


DlKItrilSKM EXTS. 


Clerk’s Fees on entering Judgment.. 
A ffidavits and Acknowledgments ... 

Satisfaction Piece . 

Sheriff’s Fees on Execution. 

Extract from Minutes. 

Attendance of following Witnesses: 


II. D. Greenwald.4 days 

Wilmurth .2 days 

Benno Loewy .1 day 

T. P. TTohlweek .4 days 


.50 

.60 

.25 

1.87 

.10 


27 

5.50 


#8.82 

County of New York, ss.: 

Harold Nathan, one of the attorneys f.or the 
defendant in the above entitled action, being duly 
sworn, says that the foregoing disbursements 
have been made in said action or may be necessa¬ 
rily made or incurred therein, and that each of 
the persons above named as witnesses attended 
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28 as such witness on the trial of said action the 
number of days set opposite their names; and that 
tin* copies of documents or papers a; charged 
herein were actually and necessarily obtained for 
use. 

lLAROLD NATHAN. 

Sworn to before me this Gth / 
day of November, 11)02. ) 

Samuel Kchwartzman, 

Comm. of Deeds, 

N. V. City. 

Endorsed: 

Taxation of this bill of costs refused on the 

20 

application of plaintiffs attorney on tin* ground 
that plaintiff recovers on one cause of action and 
defendant gets a dismissal on the merits on 
another cause* of action under section 2224. 

THOS. L. HAMILTON, 

Clerk. 

Exception. 


Affidavit of Harold Nathan, Read in 
Support of Motion, 

80 CSamk Title] 

County of New York, ss.: 

Harold Nathan, being duly sworn, says: I am 
a member of the firm of Nathan, Leventritt & 
Perliam, tin* 1 attorneys for the de^uidlmt above* 
named,, and attended throughout the trial of tin* 
above entitled action before Mr. Justice Green- 
baum at Part X of the Trial Term of the Supreme 
Court. I have read the portion of the stenogra¬ 
phers minutes appended to the affidavit of Adolph 
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It. Rosenfield, submitted in opposition to this mo¬ 
tion. The said minutes substantially set forth 
the grounds of the motion made at the end of the 
plaintiff’s ease to dismiss the second cause of ac¬ 
tion. set forth in the complaint. The motion was 
granted upon the said grounds, and believing that 
such a dismissal was a dismissal upon the merits, 
I instructed Mr. Soinmerich, whose affidavit is 
hereto annexed, to procure a certificate to that 
effect. 

HAROLD NATHAN. 
Sworn to l>efore me this 21st ) 
day of November, 1902. \ 

Samuel Schwartzmau, 

Com. of Deeds, 

N. Y. City. 
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Second Affidavit of Otto C. Som¬ 
mer ich, Read in Support of Motion. 

| Sami-: Titlk) 

("minty of Xew York, ss.: 

Otto (1 Sommerich, beiit" duly sworn, deposes 
and says: 1 am an attorney at law in the office 
of defendant's attorneys. I applied to the (Jerk 
of Trial Term Part X for an abstract of the trial 
of this action from the minutes and upon my re¬ 
quest Mr. Justice Oreenbaum, who presided at the 
trial of this action, directed tin* said (Jerk of 
Trial Term, Part X, to insert in the certificate 
which is now submitted in behalf of this motion, 
tin* statement that the motion to dismiss (he sec¬ 
ond cause of action was granted upon the merits. 

OTTO (\ HOMMKItHMI. 

Sworn to before 1 me this 21st / 
day of November, 1902. ^ 

Samuel Sell wart zman, 

("onim. of Deeels. 

X. Y. Oity. 


36 


Digitized by CjOOQie 




A! TANENBAUMj 

MOSES plaintiff 


against 

e t> whiffet 
Thomas *>• defendant. 


13 


Complaint, Read in Support of Motion. 

[Same Title] 

The plaintiff appearing herein by Leo N. Levi, 
his attorney, complains of and against the above- 
named defendant and alleges: 

For a First Cause of Action. 

I. That heretofore and until April 30th, 1898, 
this plaintiff and Samuel L. Bear were co-part¬ 
ners in trade, doing business as such, as general 
insurance brokers in the City of New York, un¬ 
der the firm name and style of I. Tanenbaum, Son 


II. That on April 30th, 1S98, said firm of I. 
Tanenbaum, Son & Co. dissolved and the said 
Samuel L. Bear retired therefrom and sold, as¬ 
signed, set over and transferred to this plaintiff 
all his right, title and interest in and to the as¬ 
sets of said firm, including the sprinkler appar¬ 
atus hereinafter mentioned, and in and to all out¬ 
standing contracts then held by said firm, includ¬ 
ing the contract, copy of which is annexed hereto 
marked ‘‘A’’ and made part hereof, by reason of 
which this plaintiff became the owner of raid 
sprinkler apparatus, and the claim and cause of 
action herein set forth, and still is such owner, 
and this plaintiff has since April 30th, 1898, con¬ 
tinued and still eontinu s the business of said 
firm of I. Tanenbaum, Son & Co., under said firm 
name, in compliance with tin* laws of the State 
of New York, and is the owner of said firm. 

III. That on or about October 3rd, 1892, an 
agreement was entered into by and between the 
said 1. Tancnhauinl Son & Co., com postal as afore¬ 
said, and the defendant, a true copy of which is 
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40 hereunto anexed as aforesaid marked “A” and 
made a part of this complaint, and that pursuant 
thereto and in accordance with the provisions there¬ 
of said T. Tanenbaum Son & Co., composed as afore¬ 
said, did heretofore to wit, on the 1st day of De¬ 
cember, 1892, place upon the said premises named 
in said agreement, to wit, Nos. 177 and 177 1/2 
East 87th street, in the City of New York, a cer¬ 
tain sprinkler apparatus as required by said 
agreement, which said sprinkler apparatus plain¬ 
tiff, on information and belief, alleges remained 
on and in said premises continuously thereafter. 

iV. Upon information and belief, that at divers 

41 times between October 3rd, 1892, and the 1st of 
January, 1898, the defendant, in violation of the 
terms of said agreement, did make leases with 
divers parties and did let, sub-let and under-let 
parts of the said premises, without obtaining and 
tendering to plaintiff any condition or agreement 
on the part of the tenants, under-tenants or occu¬ 
pants requiring them to place all their insurance, 
affecting the contents of the premises named in 
said agreement or any part thereof, with the said 
firm of I. Tanenbaum Son & Co. and to pay to said 
firm a premium at or after the rate of One Dollar 
and fifty cents ($1.50) per year for each One liun- 

40 dred dollars ($100.00) of insurance which may be 
or was required by such tenants, under -tenants or 
occupants, or any agreement whatever in regard to 
their insurance. 

V. That plaintiff has not, at any time, given to 
defendant a bill, bill of sale or other conveyance 
of said sprinkler apparatus. 

VI. On information and belief, that said sprink¬ 
ler apparatus was in the possession, use and en¬ 
joyment of defendant on and in said premises on 
January 1st, 1898, and has so been ever since. 
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VII. That on the 13th day of December, 1899, 43: 
plaintiff made demand on defendant for said 
sprinkler apparatus, but his said demand was dis¬ 
regarded, refused aud denied. 

VIII. On information and belief, that on the 
13th day of December, 1899, when defendant refus¬ 
ed to surrender said sprinkler apparatus to plain¬ 
tiff, the said sprinkler apparatus was of the reason¬ 
able value of Seven hundred and Fifty dollars. 

IX. On information and belief, that said defend¬ 
ant has appropriated and converted said sprinkler 
apparatus to bis own use, claiming title to and 
ownership thereof as against plaintiff and with- 44 
holds the same from plaintiff who is the lawful 
owner thereof, to plaintiff's damage Seven Hun¬ 
dred and Fifty Dollars, which he claims. 

For a Second Cause of Action. 

I. That heretofore and until April 30th, 1898, 
this plaintiff and Samuel L. Bear were co-partners 
in trade doing business as such, as general insur¬ 
ance brokers in the City of New York, under the 
firm name and style of 1. Tanenbaum; Son & Co. 

II. That on April 30th, 1898, said firm of I. 
Tanenbaum Son & Co. dissolved and the said 
Samuel L. Bear retired therefrom and sold, assign- 45 
ed, set over and transferred to this plaintiff all his 
right, title and interest in and to the assets of said 
firm, including the sprinkler apparatus hereinafter 
mentioned, and in and to all outstanding contracts 
then held by said firm, including the contract, 
copy of which is annexed hereto marked “A” and 
made part hereof, by reason of which this plaintiff 
became the owner of said sprinkling apparatus, 
and the claim and cause of action herein set forth, 
and still is such owner, and this plaintiff has since 
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46 April 30th, 1S98, continued and still continues the 
business of said firm of I. Tanenbaum Son & Co. 
under said firm name, in compliance with the laws 
of the State of New York, and is the owner of said 
firm. 

III. That on or about October 3rd, 1892, an 
agreement was entered into by and between the 
said I. Tanenbaum Son & Co., composed as afore¬ 
said, and the defendant, a true of copy of which is 
hereunto annexed as aforesaid marked "A" and 
made a part of this complaint, and that pursuant 
thereto and in accordance with the provisions 
thereof said T. Tanenbaum Son & Co., composed 
as aforesaid, did heretofore to wit, on the 1st day 
of December, 1902, place upon the said premises 
named in said agreement, to wit. Nos. 177 and 177 
1/2 East 87th street in the City of New York, a 
certain sprinkler apparatus as required by said 
agreement, which said sprinkler apparatus plain¬ 
tiff, on information and belief, alleges remained 
on and in said premises continuously thereafter. 

IV. Upon information and belief,, that at divers 
times between October 3d, 1892, and the 1st of Jan¬ 
uary, 1S9S, the defendant, in violation of the terms 
of said agreement, did make leases with divers par- 

48 ties and did let, sub let and under-l(‘t parts of the 
said premises, without obtaining and tendering to 
plaintiff any condition or agreement on the part 
of the tenants, under-tenants or occupants requir¬ 
ing them to place all their insurance, affecting the 
contents of the premises named in said agreement 
orany part thereof, with the said firm of I. Tanen- 
baum. Son & Co. and to pay to said firm a premium 
at or after the rate of One dollar and fifty cents 
(81.50) per year for each One hundred dollars 
(§100.00) of insurance which may be or was re- 
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quired bj such tenants, under-tenants or occupants, 49 
or any agreement whatever in regard to their insur¬ 
ance. 

V. That plaintiff has not, at any time, given to 
defendant a bill, bill of sale or other conveyance 
of said sprinkler apparatus. 

VI. On information and belief, that said sprink¬ 
ler apparatus was in the possession, use and enjoy¬ 
ment of defendant on and in said premises on Jan¬ 
uary 1st, 1898, and has so been ever since. 

VII. On information and belief, that the reason¬ 
able value of said list 1 and enjoyment was and is the 
sum of Seven and 50/100 dollars per month which ,r>(J 
defendant is bound to pay to plaintiff and no por¬ 
tion of which he lias ever paid, although demand 
was made on him therefor. And plaintiff claims 
and sues on account of this second cause of action 

for the sum of One hundred and seventy-five and 
75/100 dollars, being seven and 50 100 dollars per 
month from January 1st, 1898, to December 13th, 
1899. 

Wherefore, plaintiff demands judgment against 
defendant for the aggregate sum of Nine hundred 
and twenty-five and 75/100 dollars, with interest 
thereon from December 13th, 1899, besides the 

costs and disbursements of this action. OA 

LEO N. LEVI, 

Plaintiff’s Attorney, 

Office and Post Office Address, 

27 Pine Street, 

Borough of Manhattan, 

New York City, N. Y. 
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52 County of New York, ss.: 

Moses Tanenbaum, being duly sworn, says: That 
he is the plaintiff herein, that he has read the fore¬ 
going Complaint and knows the (contents thereof; 
that the same is true to his own knowledge, except 
as to the matters therein stated to be alleged on 
information and belief, and that as to those mat¬ 
ters he believes it to be true. 

MOSES TANENBAUM. 

Sworn to before me this 20th ( 
day of December, 1890. J 

Myer Strasburger, 

Notary Public, 

N. Y. C. 


Exhibit “A.” 

This Agreement, made this 3d day of October, 
1892, by and between I. Tanenbaum, Son & Co. r 
of the City, County and State of New York, par¬ 
ties of the first part, and Thomas B. Whiffen, of 
New York City, party of the second part, 

WITNESSETH : 

Whereas, the parties of the first part arc* about, 
at their own cost and expense, to place a certain 
sprinkler apparatus upon tin 1 premises owned by 
the party of the second part, No. 1550 Third av¬ 
enue and 177, 177 1-2 East 87th street, in tin 1 City 
of New York; and 

Whereas, it is a part of the consideration in¬ 
ducing the said firm of T. Tanenbaum, Son & Co. 
to place said sprinkler apparatus upon said prem¬ 
ises, that they should have the entire control of all 


Digitized by boogie 



19 


the insurance of the contents of said building, for a 55 
period of at least five years. 

Now, therefore, in consideration of the sum of 
one dollar in hand paid by the parties of the first 
part to the party of the second part, at or before 
the signing and sealing of these presents, the re¬ 
ceipt whereof is hereby acknowledged, it is here¬ 
by covenanted and agreed by and betwi*en the par¬ 
ties hereto as follows: 

That the party of the second part, for himself, 

Ii is heirs, executors and assigns, hereby covenants 
that he will make no lease and will not let, subject 
or underlet the whole or any part of said premises 
No. 1550 Third Avenue and 177 and 177 1 -li East gg 
87th street, at any time prior to January 1st, 1808, 
except upon the condition precedent that such ten¬ 
ants or under-tenants or other occupants of said 
building, shall simultaneously with the execution 
of such lease or of such letting or underletting, ex¬ 
ecute, acknowledge and deliver an agreement in 
writing with the said firm of I. Tannenbaum, Son 
& Co., by the terms of which agreement such tenants 
and under tenants shall agree to place all of their 
insurance affecting the contents of said premises, 
or any part thereof, with the parties of the first 
part, and shall agree to pay the said parties of 
the first part a premium at and after the rate of 
one dollar and fifty cents ($1.50) per year for each 
one hundred dollars of insurance which may be re¬ 
quirt'd by such tenants and under tenants, and also 
providing that such tenants and under-tenants shall 
place such amount of insurance as may be requir¬ 
ed by any co-insurance rules of any board or combi¬ 
nation or association or union of insurance com¬ 
panies in the City of Now York; said uniform 
rate of premium to be paid bv all of such tenants 
and under-tenants and accepted by said firm of 
T. Tannenbaum, Son & Co., whether the rate of in- 
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88 surance named in such policies is greater or less 
than said rate of one dollar and fifty cents per year; 
and in consideration of the premises, and of the 
faithful compliance by the party of the second 
part of all the terms and conditions hereinbefore 
contained, the said parties of the first part hereby 
covenant and agree to deliver on the first day of 
January, 1898, to the said party of the second part, 
a bill for existing sprinklers to be placed by them 
in any part of such premises, to the said party of 
the second part, and the said parties of tin* first 
part are hereby authorized ami empowered to (‘liter 
upon said premises at any time up to January 1 st, 
-q 1898, and to equip the same with automatic sprink¬ 
lers, and from time to time alter, repair and im¬ 
prove tin* same as they may lx* advised, without 
let or hindrance to the party of the second pa it, his 
heirs, executors, administrators and assigns, and 
without any responsibility on their part, except 
for their own personal acts of misconduct. 

Ix Witxess Wiikkkof. the parties hereto have 
executixl this agreement in duplicate at the City 
of New York, tin* third day of October, 1892. 

(Signed.) Thos. B. Whiffen. 

(Signed.) T. Tanenbaum, Son & Co. 


Judgment as Originally Entered, 
Read in Support of Motion. 

[Same Title.] 

The issues formed by the pleadings in this action 
having been brought on for trial before Mr. Justice 
Samuel Oreenbaum, and a jury, at a Trial Term, 
Part X. of this Conrt, held on the 14th, loth, 10th 
and 17tli days of October, 1902, at the County 
Court TTouse, in tin* Borough of Manhattan, City of 
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New York, and tin* defendant, Thomas Ik Whiffen, 61 
appearing by .Messrs. Nathan, Leventritt & Per- 
ham, his attorneys, and the. issues having Ikhui duly 
tritnl and a verdict for the plaintiff and against the 
defendant having l>een duly rendered, on the 17th 
day of October, 1902, for the sum of $350.00 with 
interest thereon from December 13th, 1898, making 
a total of four hundred and nine and 55-100 dollars 
and the costs of plaintiff having been duly 
adjusted at $196.11, including an allowance 
which the Court, at the trial, duly granted to the 
plaintiff of 5 per cent. 

Now, on motion of Leo N. Levi, attorney for the 
plaintiff, it is, g2 

Adjudged, that said plaintiff , Moses Tanen- 
baum, recover of said defendant, Thomas B. Whif- 
fen, the sum of six hundred and five and 66/100 dol¬ 
lars ($605.66). 

Judgment signed and entered this 20th day of 
October, 1902. 

[Seat.,.] THOS. L. HAMILTON, 

Clerk. 
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64 Affidavit of Adolph B. Rosenfleld, 
Read in Opposition to Motion. 

[Same Title.] 

State and ('minty of New York, ss.: 

Adolph B. Rosentiold, being duly sworn, deposes 
and says: 

I am an attorney-at-law in the office of Leo X. 
Levi, Esq., the attorney for the plaintiff herein, 
and I was present throughout the trial of this ac¬ 
tion and assisted in the eonduct of said trial. 

From my recollection of the evidence 4 and pro- 

05 ceedings ujM>n said trial, I <lo not lielicve the plain¬ 
tiff's second cause of action was dismissed, upon 
the merits. I append hereto an extract from the 
minutes furnished me hv tin 4 official stenographer, 
showing tin 4 grounds of defendants motion to dis¬ 
miss, from which it appears that the motion was 
granted because it did not appear from the evi¬ 
dence that the defendant had ever promised to pay 
for tin 4 use of tin 4 property converts by him. 

From reading tin 4 complaint herein it will ap]w*ar 
that the first cause of action was for tin 4 conversion 
of a sprinkler equipment; and that the so-styh^l 
second cause of action was for tin 4 hire of the equip¬ 
ment so converted from the time of its conversion. 

fKfK 

DO Tn some jurisdictions tin 4 reasonable value of tin 4 
use of tin 4 property converted, can bo recovered as 
“hire.” In New York I believe tin 4 rub 4 to 1 m 4 that 
interest is recoverable instead of hire. It will be 
observed that tin 4 amount claimed as hire* in tin 4 
complaint is really interest on tin 4 actual value of 
the equipment. Interest from the time of tin 4 conver¬ 
sion was in fact recovered by the plaintiff, so that 
plaintiff' actually succeeded upon tin 4 second cause 
of action. The mere entitling tin 4 claim for hire 
“a second cause of action" do<*s not make 4 it a sep- 
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arate and distinct cause of act ion within the mean- 67 
ing of the Code; and it is apparent that it is 
simply an elaboration of the first cause* of action 
and a claim for interest under a different name. 

I further respect fully submit that there was no 
recovery in defendant's favor. There was no ver¬ 
dict in his favor either by direction of the court 
or otherwise; and I apprehend that if plaintiff now 
brought an action alleging an express promise by 
defendant to pay for the use of the equipment, the 
action of the court upon this trial would not bar 
the ssime. 

Wherefore I ask that defendant's motion be de- 
ni<Hl. 08 

ADOLIMI B. KOSEXEIHLD. 

Sworn to before me this 21st / 
day of Xoveml>er, 1902. \ 

E. B. Durlin, 

Notary Public (112), 

X. Y. County. 


Extract from Stenographer's Min¬ 
utes, (Refered to in foregoing Affi¬ 
davit). 

Defendant's Counsel: If your Honor please, I 
move to dismiss the complaint in the second cause 
of action, which is tin* one we tried first, the second 
cause of action therein alleged to recover the so- 
called reasonable value" for the use of the appar¬ 
atus, upon the 1 ground that the* plaintiff has not (*s- 
tablish(*d any cause of action; that 1 Ik* defendant 
being rightfully in possession of the apparatus 
could not 1 m* put in default until a demand had 
Imh'U made for a return of it, and that there was 
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70 no promise, express or-implicd, to pay for the use 
of this npiKiratus, and then* is no evidence that the 
defendant- did use it after the expiration of that 
eontraet. The mere fact that this property was left 
in the premises of the defendant is not sufficient to 
n*st an obligation on his part to pay for the use 
of it, any more than the plaintiff can be required 
to pay storage for it, and even if there had been 
evidence that the defendant used it, there is no 
evidence to supi>ort the promise, either express or 
implied, that he should pay for it; on the ground 
that until the plaintiff claimed that the defendant 
had violated the contract and demanded the re~ 
^ turn of this property, the defendant under that 
contract was entitled to full possession and use of 
it, and certainly cannot be compelled to pay for 
that use after the expiration of the contract before 
any demand was made for the return of it. 

Motion granted. Exception by plaintiff. 
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Notice of Appeal. 78 

SUPREME COURT OF THE STATE OF NEW 

YORK, 

County of New York. 


Moses Tanenbaum, 

Plaintiff-Appellant, 

against r 

Thomas B. Whiffen, .. 

Defendant- Respondent. 

- 74 

Sirs: 

Please take notice that the plaintiff above named 
hereby appeals to the Supreme Court of the State 
of New York, Appellate Division, First Depart¬ 
ment, from the order of Mr. Justice Scott, entered 
herein on the eighth day of December, 1902, amend¬ 
ing the judgment in favor of plaintiff and against 
defendant, entered herein on,October 20th, 1902, 
and directing the Clerk to tax costs in favor of de¬ 
fendant upon the dismissal of the second cause of 
action herein, and from each and every part and 
tin 1 whole of said order. 

Dated New York, December lltli, 1902. -g 

LEO. N. LEVI, 

Attorney for Plaintiff, 

Office and Postottice Address, 

•27 Pine Street. 

Borough of Manhattan, 

New York City. 

To 

TnoMAS L. Hamilton, Esq., 

Clerk of the Supreme Court. 

Messrs. Nathan Leventritt and Peru am. 

Attorneys for defendant. 
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Affidavit of No Opinion. 

[Same Title.] 

City and County of New York, ss.: 

Adolph B. Kosenfleld, on oath, says: I was of 
counsel for the plaintiff upon the argument of the 
motion upon which the order appealed from was 
entered; I have carefully examined the records of 
this Court herein. No opinion was rendered by 
Mr. Justice Scott in granting defendant’s said mo¬ 
tion to amend the judgment and tax a bill of costs 
in favor of defendant. 

77 ADOLPH B. ROSENFIELD. 

Sworn to before me this | 

December 12th, 1902. j 

E. B. Durlin, 

Notary Public (112), 

New York County. 
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Stipulation. 


79 


It is hereby stipulated that the foregoing are 
true copies of the order appealed from, all the 
papers used before the Court on the hearing of 
the motion upon which the said order was made, 
and the notice of appeal herein. Certification 
thereof under Section 1353 of the Code of Civil 
Procedure or otherwise is hereby waived. 

Dated December 23rd, 1902. 


LEO N. LEVI, 

Attorney for Plaintiff-Appellant, 

80 

NATHAN, LEVENTRITT & PERHAM, 
Attorneys for Defendant-Respondent 
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Supreme Court of tbe State of IRew porfe. 

Appellate Division—First Department. 


Moses Tanenuaum, 

Plaintiff-Appellant, 

against l 

Tiiomas B. Wiiiffen, 

Defend an M{e,s]x>mleiif. 


BRIEF FOR PLAINTIFF-APPEL¬ 
LANT. 

Statement. 

This appeal is taken from an order made by 
Mr. Justice Scott at Special Term, Part I, of the 
Supreme Court, New York County, and entered 
herein on December 8th, 1902 (fols. 1-11). 

The complaint (fols. 37-59) ostensibly sets out 
two causes of action. Upon the first of these 
plaintiff had a recovery (fol. 23). The second was 
dismissed on the defendant’s motiop, made at the 
end of plaintiff’s case (fol. 31) without 
any fact having been submitted to the 
jury, or any request for the direction of 
a verdict having been made. The motion was 
made upon the ground, substantially, that the 
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plaintiff had failed to establish any cause of action 
(fols. 69-71). 

Judgment in favor of plaintiff upon the lirst 
cause of action was entered on Oct 20, 1902 (fols. 
00-62). 

After the entry of judgment the defendant 
moved to have a bill of costs taxed in his favor 
by the clerk, which was denied (fol. 29). There¬ 
upon defendant moved at Special Term for an 
order re settling and amending the judgment of 
October 20, 1902, so as to have the same recite 
that plaintiff’s second cause of action had been 
dismissed upon the merits and directing the clerk 
to tax a bill of costs upon such dismissal in favor 
of defendant (fols. 15-16). 

Mr. Justice Scott granted the motion and ac¬ 
cordingly made the order from which this appeal 
is prosecuted. 


POINT I. 

The substantial cause of action was 
the same upon each so-called cause 
of action set out in the complaint. 

Defendant bases his claim upon Code C. P., 

51284 . 

| It. was conceded upon the argument in the 
Court below, and will probably be conceded here, 
that no certificate of t he Court was necessary upon 
an application at Special Term to review the taxa¬ 
tion of costs, because one Judge was as well 
qualified as another to pass upon the identity of 
the causes of action. | 

Analyzed, the claim of both actions is simply 
this: Plaintiff alleges that defendant used his 
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property and then kept it, and he asks damages 
for this using and keeping. 

The claim for use was put under a second head, 
and entitled a “second cause of action,” but that 
does not necessarily make it a different cause of 
action. 

Barlow v. Barlow. (35 Hun, 50-51.) 

Kilburne vs. Lowe, (37 Hun, 237; followed 
in 115 N. Y., 174.) 

Reed v. Batten, (22 Abb. N. C., 69.) 

Davis v. City of New York, (75 App. 
Div., 521 (Advance Sheets). 


POINT II. 

There has been no recovery in de¬ 
fendants's favor within tbe meaning 
of Code, Section 3234. 

Defendant contends that the so-called second 
cause of action was dismissed upon the merits (fols. 
10, 23, 31). 

It appears: 

1 . The motion to dismiss was made at the 
end of plaintiff’s case. 

2. The substantial ground upon which the 
motion was granted, was that the plaintiff failed 
to establish a cause of action. 

Mr. Nathan’s affidavit (fol. 31). 

Also: fols. 69-71. 

The granting of this motion was nothing more 
nor less than a non-suit. Certainly no issue of 
fact was tried and disposed of, because there was 
no such issue. And where there was no issue of 
fact there could have been no merits to pass upon. 

Martin v. Cook (14 N. Y. Supp., 329:37, 
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N. Y. St. Hep., 733). affirmed in 142 
N. Y., (ir>4. 

Terry v. Horne (59 Hun, 492). 

Stokes v. Atlantic Ave Ry. Co. (89 
Hnn, 2). 

Grace v. Fassett (67 App. Div., 1st Dept-., 
443). 

The cases culminating in I)eely v. Ileintz 
(169 N. Y., 129) were tried at Special Term or 
before a Judge without a jury where the Judge 
had the power to pass upon questions of fact. 

As an example of the sort of case the statute 
contemplates Browning v. N. Y. & L. E. & \V. 
Ry. (64 Hun, 613) may be cited. 

The defendant merely defeated a recovery on 
the part of plaintiff upon the second cause of ac¬ 
tion, and is not entitled to costs. 

McCarthy v. Innis (61 Hon, 354). 

Newell v. Muxlow (117 N. Y , 90). 

Bums v. D. L. & W. Ry. Co. (136 N. Y., 
268). 
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POINT III. 


Defendant should have demurred 
to the complaint, and not having* 
served a demurrer he cannot now 
by moving’ to dismiss at the end of 
plaintiff’s proof have a defective 
complaint dismissed on the merits 
when owing to its defectiveness no 
question of merits could have arisen 
under it. 

The complaint sets forth two causes of action. As 
to each cause of action the defendants could have 
demurred, before answer, or moved to dismiss at 
the opening of the case at the time of trial, or 
moved to dismiss at the close of the plaintiff’s 
case or the whole case, and had he prevailed on 
such motions or had a demurrer been sustained a 
dismissal could not have been had upon the merits. 
Such motion or motions would each have been in 
the nature of a demurrer and the granting thereof 
would not have precluded plaintiff from bringing 
another action, or, by leave of the Court, amending 
his complaint in such particulars that the facts 
stated would constitute a cause of action, and upon 
trial he would be entitled to have such facts passed 
upon by a jury before a dismissal on the merits 
could be had. The motion to dismiss was in legal 
effect a demurrer, but without the benefit of costs 
on a demurrer to the defendant, because unseason¬ 
ably made, and, therefore, termed in law a non-suit. 
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POINT IV. 

The Justice who presided at the 
trial had no power thereafter, on the 
ex parte request of defendant’s attor¬ 
ney to direct the Clerk to amend the 
minutes by adding* thereto the words 
“upon the merits.” 

After the minutes had been made up and judg¬ 
ment entered (the judgment roll necessarily con¬ 
taining the extract from the minutes as they were 
originally inscribed) the defendant's attorney went 
to the Trial Justice and requested him to have 
inserted in the minutes the statement that the 
plaintiff’s second cause of action had been dis¬ 
missed upon the merits (fols. 31 and 34). This 
must have been done Oct. 22, 1902—the date of 
the Clerk’s certificate (fol. 22). 

This was an application to amend the judgment 
roll by indirect means. 

If the action of the Court is to stand then a 
party against whom a judgment is entered may 
without notice to the successful party amend or 
nullify the same. Of course, having secured a 
statement the practical effect of which was to 
amend the judgment as entered, the application to 
amend on notice was a merely formal affair. 

He should have applied on notice to amend the 
minutes and the extract from the minutes con¬ 
tained in the judgment roll. The Justice at Special 
Term could then have referred the motion to the 
presiding Justice, who would have had the assist¬ 
ance of the two opposing counsel in reaching his 
conclusion. 

The practice adopted in this case should not be 
encouraged. Its tendency is to place substan¬ 
tial rights in jeopardy without the opportunity 
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of a full and fair discussion and notice to the 
parties in interest. 

The Justice doubtless thought he was making 
an informal correction, and acted in perfect good 
faith, which all the more argues that the 2 >raetice 
should be discouraged—aside from it being un¬ 
authorized. 

POINT V. 

The recital in the clerk’s minutes 
that the complaint was dismissed 
on the merits is not conclusive. 

Ordinarily it may be that the recitals in the 
clerk’s minutes are prima facie presumed to set 
forth what transpired upon the trial, but from the 
affidavits of the defendant’s own counsel it appears 
that the recital, that the second cause of action 
was dismissed upon the merits did not appear on 
the minutes originally, but were inserted by di¬ 
rection of the Court pursuant to said counsel’s 
request. In the absence of any further account of 
the proceedings the Court might infer that the 
complaint was dismissed after facts had been 
found by the jury. 

But the defendant's counsel in his affidavit 
states that the motion to dismiss was made at the 
end of plaintiff’s case (fol. 31), and concedes 
that the grounds of that motion are correctly set 
forth at fols. (59-71 (fol. 31). Hence what actu¬ 
ally transpired upon the trial is apparent notwith¬ 
standing the expression (which is nothing more 
than a conclusion) in the clerk's minutes. 

Besides, under the authorities cited under 
Point II as a matter of law the Court has no power 
to dismiss a complaint upon the merits at the 
close of plaintiff’s case upon a trial before a judge 
and jury. 
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Appellant asks that the order ap¬ 
pealed from be reversed. 

Dated New York, January 16, 1903. 

Respectfully submitted, 

LEO N. LEYI, 

AH\|I iwyTm Plaintiff-Appellant. 

Leo N. Levi, 

Adolph B. Rosenfeld, 

Edward B. Dublin 

Counsel. 

[1586] 
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Stoyttm Court. 

APPELLATE DIVISION—FIRST DEPARTMENT. 


Moses Tanenbaum, 

Plain tiff-Appellant, 

AGAIN 8T 


Thomas B. Whiffen, 
Defendan t-Responden t. 


Respondent’s 

Points. 


This is an appeal from an order made by Mr. Justice 
Scott, granting defendant’s motion to amend the 
judgment entered herein, so that the same shall ad¬ 
judge that the second cause of action alleged in the 
complaint be dismissed upon the merits and directing 
the Clark to tax a bill of costs in favor of the defend¬ 
ant on the second cause of action. 


Facts. 

The complaint herein alleges two causes of action, 
the first for conversion of a certain sprinkler apparatus 
and the second for the use and enjoyment of the said 
apparatus. The action came on for trial before Mr. 
Justice Greenbaum at Trial Term in October, 1902 
(fol. 18). After the plaintiff had put in his proof, de¬ 
fendant moved to dismiss the complaint with respect 
to the second cause of action upon grounds which are 
substantially set forth in the extract from the stenog¬ 
rapher’s minutes (fols. 69, 70 and 71). Such motion 
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was granted. The plaintiff recovered on the first cause 
of action. Subsequently defendant procured from the 
Clerk a certificate or extract of the minutes, in which 
the following was inserted at the direction of Mr. Jus¬ 
tice Greenbaum, who presided at the trial (fols. 34 
and 35) : 

“ Motion to dismiss the second cause of action 
granted upon the merits” (fol. 23). Subsequently 
plaintiff entered judgment and taxed a bill of costs in 
his favor. Then, under Section 3234 of the Code 
of Civil Procedure, defendant presented, upon due 
notice, a bill of costs for taxation to the clerk, on the 
ground that he had recovered on the second cause of 
action alleged in the complaint, to wit, he had obtained 
a dismissal on the merits. Said bill of costs being dis¬ 
allowed by the clerk, defendant made this motion for 
an order amending the judgment so that the same 
adjudge that the second cause of action was dismissed 
on the merits aud directing the clerk to tax a bill of 
costs in favor of the defendant. The motion was 
granted, and from the order entered thereon this ap¬ 
peal is taken. 


POINT I. 

The causes of action alleged in the com¬ 
plaint are distinct and different. 

Section 3234 of the Code of Civil Procedure, under 
which the defendant made his application for costs 
herein, contains the following provision : 

“ In an action specified in Section 3228 of this Act, 
wherein the complaint sets forth separately two or more 
causes of action, upon which issues of fact are joined, 
if the plaintiff recovers upon one or more of the issues 
and the defendant upon the other or others, each party 
is entitled to costs against the adverse party, unless it 
is certified that the substantial cause of action was the 
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same upon each issue, in which case the plaintiff only 
is entitled to costs.” 

It is contended by appellant’s counsel that the causes 
of action alleged in the complaint are substantially the 
same. 

A concise statement of the two causes of action al¬ 
leged in the complaint will, we think, show conclusively 
that the two causes of action are not substantially the 
same and at the same time will show that upon the 
plaintiff’s own case he had no cause of action upon the 
facts set out in the secoud cause of action. 

The plaintiff alleges in his complaint in substance 
that he made a contract with the defendant by which 
he placed a sprinkler apparatus in the defendant’s 
premises to remain there for a period of five years, 
defendant on his part agreeing to perform certain con¬ 
ditions, in consideration of the performance of which 
defendant was to receive a bill of sale of this sprinkler 
apparatus at the termination of the five years. Plaint¬ 
iff alleges tlial the defendant did not perform the con¬ 
ditions of the agreement, and did not become entitled 
to such a bill of sale, and that on December 13th, 
1899, which was nearly two years after the termina¬ 
tion of the period of five years mentioned in the agree¬ 
ment, plaintiff made demand on defendant for this 
sprinkler apparatus, which was refused, whereupon 
plaintiff brings his actiou upon the first cause of ac¬ 
tion to recover the value of the sprinkler apparatus on 
the theory of conversion, and then for a second cause 
of action, the plaintiff alleges that the reasonable value 
of the use and enjoyment of the apparatus was $7.50 
per month, and says that the defendant was bound to 
pay this amount to the plaintiff for using the appar¬ 
atus between January 1,1898, when the contract ex¬ 
pired, and December 13th, 1899, when he made his 
demand for the return of the apparatus. 

Obviously, the two causes of action are not sub¬ 
stantially the same, for one is to recover the value of 
property in an action of conversion and the other is to 
recover the value of the use of property during a speci¬ 
fied term, prior to the conversion. 
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It is also manifest that on these facts the plaintiff 
had no cause of action whatsoever, for it appears that 
the defendant was rightfully in possession of the prop¬ 
erty and therefore he had a right to continue in posses¬ 
sion of the property until the plaintiff made demand 
on him for the return of it, hence the defendant could 
not possibly be compelled to pay the alleged reason¬ 
able value of the use of the property while it was 
rightfully in his possession, and before the plaintiff 
had demanded the return of it. 

The test as to whether or not causes of action are 
substantially the same is well explained in the case of 
Teator vs. New York Mutual Savings & Loan Associa¬ 
tion, 32 Misc ., 51+2, decided by Judge Hebkick. As he 
points out, where there are two entirely separate and 
distinct causes of action set forth, either one of which 
would be a foundation for a separate suit and judg¬ 
ment, it should not be certified that the substantial 
cause of action upon each issue is the same. As stated 
in the headnote to that case, Section 3234 of the Code 
was intended to apply only to a case where the com¬ 
plaint sets forth the same contract, transaction or 
grievance in different forms. As Judge Herrick says : 

“ Assuming the fact to be as claimed by the plain¬ 
tiff’s counsel in this case, that the same legal questions 
arise in each, I do not think that determines the 
question or makes the two causes of action substan¬ 
tially the same, within the meaning of the section of 
the Code under which this application is made. The 
legal questions may be the same, but the cause of 
action is separate and distinct, each the foundation of 
a separate and distinct suit at law neither being a 
bar to the other.” 

In the case at bar the legal questions even in the 
two causes of action are totally different. Consequently 
the legal questions not being the same and the facts 
underlying each cause of action being different, and 
the second cause of action being an entirely distinct 
grievance from the first, one must inevitably come to 
the conclusion that the causes of action are separate, 
distinct and different and not substantially the same. 
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POINT II. 

The complaint in the second cause of 
action having been dismissed on the merits* 
the judgment should set forth such dis¬ 
missal of the second cause of action on the 
merits. 

From the affidavit presented by defendant (fob 34) in 
support of this motion, by which it appears that Mr. 
Justice Greenbaum directed the clerk to insert in the 
certificate that the second cause of action was dis¬ 
missed upon the merits, it is conclusively established 
that the second cause of action was so dismissed. 

The Court of Appeals has recently held that in 
order that a judgment dismissing the complaint be 
a bar to a subsequent action for the same cause, it 
must distinctly appear in the judgment or judgment 
roll that such a dismissal was on the merits. 

Genet vs. Delaware and Hudson Canal Co., 
170 N. Y., 278. 

There being two entirely different causes of action 
alleged in the complaint herein, as demonstrated under 
Point I.—to wit, the first for alleged conversion, the 
second to recover the value of the use and enjoy¬ 
ment of a certain sprinkler apparatus—in order that 
the plaintiff be precluded, in accordance with said 
decision of the Court of Appeals, from ever bringing 
action on the facts alleged in the second cause of 
action, defendant is entitled to have the fact appear 
in the judgment roll that the complaint on the second 
cause of action was dismissed on the merits. 
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POINT III. 

The defendant having succeeded in ob¬ 
taining; more than a mere nonsuit—to 
wit, a judgment on the merits—is entitled 
to a bill of costs. 

Deeley vs. Heintz, 169 N. Y., 129, at p. 135. 

Welling vs. Ivoroyd Mfg. Co., 15 App. Div., 
116, at p. 120. 

Crane vs. Miller, 27 App. Div., 630. 

This application for a bill of costs is made under 
Section 3234 of the Code of Civil Procedure, which is 
set forth under Point I. 

We contend that the second cause of action was 
dismissed upon the merits and that the defendant 
thereby recovered on the issue therein joined witbin 
the meaning of the Section of the Code of Civil Pro¬ 
cedure above cited. 

The decisions cited below, show that a recovery 
does not only mean an affirmative verdict of the jury, 
but also such success on the part of the defendant as 
will preclude the plaintiff from again bringing suit on 
the cause of action represented by the facts set forth 
in such cause of action. 

We grant that a nonsuit is not such recovery, be¬ 
cause the plaintiff can commence a new suit, and 
supply the proof on the fact or the facts which he 
needed on the first trial, but a dismissal on the merits 
being equivalent to a judgment for the defendant 
(Deeley vs. Ileintz , 169 N. Y., 129, at p. 135), and a 
judgment for defendant according to the cases cited 
below, being a recovery withing the meaning of the 
Code, the defendant is entitled to costs. 

Plaintiff will probably, in his brief, cite a number of 
cases in which the defendant, succeeding in procuring 
a dismissal of one of the causes of action of the plaint¬ 
iff’s complaint, did not obtain costs, but upon examin¬ 
ing these cases it will be found that such dismissal 
was merely a nonsuit, giving the plaintiff opportunity 
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to sne again, and not, as in this case, a dismissal upon 
the merits. 

Burns vs. D. L. & W. R. R Co., 135 N. Y., 
268. 

In Welling vs. Ivoroyd Mfg. Co ., 15 App. Div., 116 , 
at page 120, Judge Cullen says : 

“ As to the second cause of action, it obtained 
not a nonsuit, but an affirmative finding in its 
favor that ‘ judgment should be entered for the 
defendant upon the second cause of action set 
forth in the complaint,’ upon the ground that the 
‘ contract or contracts with the defendant upon 
which the said cause of action is based were in¬ 
valid.’ This effectively disposed of that cause of 
action. No new suit upon it can ever be brought. 
It is therefore precisely such a case as is stated 
in the opinion of Judge O’Brien in Bums v. 
D., L. & W. R R Co. (135 N. Y., 268) which en¬ 
titles the defendant to his costs within the pro¬ 
visions of the Code.” 

In the Burns case the Court of Appeals held that 
defendant was not entitled to costs, because he had 
merely succeeded in having the plaintiff nonsuited, 
and Judge O’Brien lays down the test at page 271: 

“ In this case, while there was a nonsuit or¬ 
dered in favor of the defendant on the second 
cause of action stated in the complaint, that is no 
bar to another action by the plaintiff on the same 
claim, and hence there has not been a recovery in 
favor of the defendant within the meaning of the 
provision of the Code.” 

This test was adopted also in 

Crane vs. Miller, 27 App. Div., 630, 
where in a per curiam opinion the Court said: 

“ Assuming the judgment to be amended, a 
judgment was recovered by defendant. It is 
something more than a mere nonsuit. It se- 
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cures the defendant protection from ever being 
prosecuted for the eleven causes of action set 
forth in the complaint. * * * We are of the 
opinion that the judgment rendered for defendant 
entitled him to costs.” 

In this case also the defendant has obtained some¬ 
thing more than a mere nonsuit. The difference be¬ 
tween a nonsuit and a dismissal on the merits is well 
brought out and explained in 

Deeley vs. Heintz, 169 N. Y., 129. 

In that case, at the end of plaintiffs case, the de¬ 
fendant moved to dismiss the complaint on the ground 
that the plaintiff had failed to establish any cause of 
action and the motion was granted. The Court of Ap¬ 
peals, Judge O’Brien writing the opinion, held, that 
such dismissal was not a mere nonsuit, and at page 
135, he says: 

“ On the other hand, a motion to dismiss the 
complaint is proper, either at the close of the 
plaintiffs case, or at the close of the whole case. 
It amounts to a request to render judgment for 
the defendant. A judgment in favor of the de¬ 
fendant is, of course , a judgment dismissing the 
complaint , and a judgment dismissing the com¬ 
plaint is a judgment for the defendant . These 
forms of expression are used interchangeably and 
mean the same tiling.” 

At page 133, Judge O’Brien says : 

“ A defendant may rest his case upou the 
plaintiffs proofs, and when the plaintiff proves a 
case for the defendant he may take the benefit of 
such proof, without saying anything. It may be 
and it was probably true that the defendant had 
no proof to give and it was not necessary to show 
to the Court that he rested when he had not yet 
begun. It has been held by this Court that when 
a defendant moves for a nonsuit and says nothing 
more, that it amounts to a submission by him to 


Digitized by Tooele 



9 


the Court of any question of fact involved in the 
case. If this be so, then it is perfectly safe to say 
that in this case, when the defendant moved to 
dismiss the complaint and said nothing more, that 
it amounted to a submission on his part of every 
question involved in the case for the determina¬ 
tion of the Court. His conduct was equivalent to 
a statement by him that he rested, although he had 
no evidence to give. * * * The nature and 
character of the judgment, whether a nonsuit or 
something else, is to be determined not by any¬ 
thing the defendant said or omitted to say, but by 
the disposition made by the Court of the plaintiffs 
testimony on the issues in the case. The defend¬ 
ant’s silence could not detract from the plaintiff’s 
case or convert a trial and decision on the merits 
into a nonsuit, so long as the plaintiff gave all the 
proof she had and rested, or in other words, sub¬ 
mitted the case to the judgment of the court.” 

The defendant in the case at bar moved to dismiss 
on the ground that the facts proved showed that 
plaintiff had no cause of action, and that there was no 
promise, express or implied, to pay for the use of the 
apparatus; in other words, that the plaintiff upon Lis 
own case had shown that he had no legal cause of 
complaint upon the second cause of action against the 
defendant; consequently, as in the Deelev case, the dis¬ 
missal was upon the merits, and being on the merits, 
such dismissal, in accordance with said Deeley case, 
was equivalent to a judgment for the defendant. 

Undoubtedly it will be conceded that if the jury had 
found a verdict on the second cause of action in favor 
of the defendant, or if the Judge had directed a verdict 
for the defendant, defendant would have been entitled 
to costs. 

Browning vs. N. Y., L. E. & W. It. R. Co., 
64 Hun, 613. 

Should defendant be in any worse position because 
he does not await the termination of the whole case, 
and ask for a direction of a verdict in favor of defend- 
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ant, but moves for a dismissal on plaintiff’s own proof 
as making out a case in his own favor, and thus pro¬ 
cures a dismissal without burdening the jury with un¬ 
necessary facts ? 

The Court of Appeals has pointed out, as stated 
above in the case of Deeley vs. Heintz, that a judg¬ 
ment of dismissal on the merits is a judgment in favor 
of the defendant and not a mere nonsuit, and when¬ 
ever a judgment is rendered in favor of the defendant 
on one of the causes of action alleged in the complaint, 
the defendant is entitled to have his costs. 

Before concluding the discussion of this point, let 
us examine some of the cases probably cited by ap¬ 
pellant in his brief. 

We can quickly dismiss the case of Kilburn vs. Low, 
37 Hun, 237, in which the complaint stated only one 
cause of action. 

In Cooper vs. Jolly, 30 Hun, 225, it does not appear 
that the dismissal of the counts upon which the de¬ 
fendant succeeded was on the merits. 

So in McCarthy vs. Innis, 61 Hun, 354, it does not 
appear that the complaint was dismissed on the merits, 
nor was that point raised. 

The same is true of Heath vs. Forbes, 18 C. P., 207. 

In Barlow vs. Barlow, 35 Hun, 50, and in Crossly 
vs. Cobb, 42 Hun, 166, there was a mere nonsuit. 

In Reed vs. Batten, 22 Abb. New Cases, 69, decided 
at the Erie Special Term, the defendant did not obtain 
costs, although he succeeded in dismissing one of the 
causes of action alleged in the complaint, but the 
Court apparently did not consider that defendant had 
succeeded in dismissing the complaint upon the merits; 
for, at page 71, we find the Court saying: “ The de¬ 
fendant did not recover upon either cause of action 
set up in the complaint, or for any part of either of 
them, but the verdict resulted from the failure of the 
plaintiff to establish his right to recover on both causes 
of action, or to the extent alleged by him upon the 
cause of action for which the verdict in part was re¬ 
turned.” 

Mossbrugger vs. Kaufman, 7 App. Div., 380, has 


Digitized by 


Google 



11 


been expressly overruled in Welling vs. Ivoroyd Mfg. 
Co. (supra) and Crane vs. Miller (supra). In the dis¬ 
senting opinion of Judge Follett, which opinion be¬ 
comes important in view of the fact that this decision 
has been overruled, we find the following : 

“ The word ‘ recovers * in this section does not 
denote simply a case in which some affirmative 
relief, by way of damages or by way of establish¬ 
ing a disputed right, is awarded to the defendant 
in the action, but includes cases in which the de¬ 
fendant defeats on the merits, by a verdict or find¬ 
ing, one or more of several independent causes of 
action separately stated in the complaiut. There 
is no reason why a defendant who has been put to 
the trouble and expense of successfully defending 
an independent cause of action should not be en¬ 
titled to costs, unless the statute establishes such 
a rule, and there is nothing in the section from 
which it can be implied that the defendant must 
have an affirmative judgment for money, or one 
establishing some disputed right before he be¬ 
comes entitled to costs.” 

Consequently in this case the defendant having suc¬ 
ceeded on the merits, and a dismissal on the merits 
being equivalent to a judgment for defendant, is en¬ 
titled to tax a bill of costs in his favor. 


IV. 


The order appealed from should be af¬ 
firmed with costs. 

New York, January 16, 1903. 

Nathan, Leventritt & Perham, 
Attorneys for Defendant-Respondent. 
Harold Nathan, 

Otto C. Sommeuich, —■ 

Of Counsel. 
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SUPREME COURT, 

NEW YORK COUNTY. 


George T. Traitber, 
Plaintiff-Respondent, 

against 

Third Avenue Railroad Com¬ 
pany, 

Defendant-Appellant. 


2 


Statement under Rule 41. 

This action was commenced by the service of a 
summons and complaint on the 7th day of Febru¬ 
ary, 1899. Issue was joined by the service of 
'defendant’s answer on the day of 
1899. The plaintiff appeared by La Fetra & Glaze, 
his attorneys, and the defendant by Hoadly, 
Lauterbach & Johnson, its attorneys. Henry A. 
Robinson was thereafter substituted as attorney 
for the defendant. There has been no other change 
of parties or attorneys. 

The case came on for trial on the 28th day of 
May, 1902, before the Honorable Leonard A. 
Giegerich, Justice, and a jury, and resulted in a 
verdict in favor of the plaintiff for the sum of 
$1,160.00. Judgment was thereupon entered for 
the sum of $1,864.48 on the 3d day of June, 1902. 

An order denying defendant’s motion for a new 
trial, a notice of appeal, and an undertaking on 
appeal were duly served and filed on the 16th day 
of June, 1902. 
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4 NEW YORK SUPREME COURT, 

County of New York. 


George T. Trauber, 

Plaintiff, 

against 

The Third Avenue Railroad 
Company, 

Defendant. 


Summons. 


To the above-named Defendant: 

You are hereby summoned to answer the com¬ 
plaint in this action, and to serve a copy of your 
answer on the plaintiff’s attorneys within twenty 
days after the service of this summons, exclusive 
of the day of service; and in case of your failure 
to appear or answer, judgment will be taken against 
you by default for the relief demanded in the com¬ 
plaint. 

Dated February 6th, 1899. 

La Fetra & Glaze, 

Plaintiff’s Attorneys. 

Post Office Address and Office, 

No. 38 Park Row, 

New York City, 
Borough of Manhattan. 
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NEW YORK. SUPREME COURT, 
County of New York. 


George T. Trauber, 

Plaintiff, 

against 

The Third Avenue Railroad 
Company. 


8 


The plaintiff, George T. Trauber, through his 
attorneys La Fetra & Glaze, complaining of the 
defendant above named, respectfully alleges: 

First. —On information and bejlmf,Jbhftt at all 
the times hereinafter mentioned was and 

is a domestic corporation. 

Second.— That it was at all said times and still 
is engaged as a common carrier of passengers for 
hire of a certain cable railroad, together with the 
tracks, cars and other appurtenances thereto be¬ 
longing; and did have a track, and ran its cars 
between Twenty-third Street and Twenty-fifth 
Streets, on Third Avenue, in the Borough of 
Manhattan, City of New York, which is a public 
highway. That the cars were owned by, under the 
control and were operated and run by the said 
Third Avenue Railroad Company, its servants, 
agents and employees. 

Third.— That on or about the 15th day of Janu¬ 
ary, 1899, at about 8.30 o’clock in the evening, 
said plaintiff was lawfully upon and in the act of 
crossing at the junction of the east side of Third 
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10 Avenue, and the north side of East %24th Street, 
in said Borough of Manhattan, City of New York, 
which street and avenue is a public highway, that 
without any fault or negligence upon the part of 
said plaintiff, said plaintiff was violently thrown 
to the street by the negligent act of the defend¬ 
ant’s servant, the gripinan of said car, and was 
injured by the said car coming into contact with 
the head and body of your said plaintiff. That said 
car ran into your said plaintiff, as aforesaid, and 
dragged him for some considerable distance, after 
knocking your said plaintiff down, whereby he 
j ^ was seriously injured. 

Fourth.— That the injuries suffered by the said 
plaintiff were caused solely by the wrongful acts, 
neglect and default and want of proper care and 
skill of the employees of the defendant, who were 
operating said car, and that said plaintiff was 
wholly free from any negligence on his part con¬ 
tributing to said injuries. 

Fifth.— That by reason of the aforesaid wrong¬ 
ful acts of the defendant your said plaintiff was 
greatly injured, both in body and mind, was cut, 
bruised and disfigured upon and about the head, 
12 aud his left leg sprained and bruised, as well as 
various bruises about his body and right leg, by 
reason of which he was taken to a hospital to be 
cured, where he remained some time on account of 
said injuries received. That although the plaintiff 
has caused to be used all available skill, care and 
means to be cured of his said injuries, said plaintiff 
is still suffering from the injuries caused as afore¬ 
said, and s£lD, as your plaintiff is informed and 
verily believes, continue! so to suffer for sometime 
to come. 

Sixth.— That your plaintiff after leaving the 
hospital was confined to his bed and was unable to 
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work until on or about the 30th day of January, 13 
1899. That your plaintiff has been unable to con¬ 
tinue his duties as theretofore, namely, as that of 
a waiter, and the results of said injuries will 
seriously interfere with his continuing his duties 
as a waiter, as heretofore. That as plaintiff is in¬ 
formed, and verily believes, that his face and head 
will be disfigured and that he will probably be per¬ 
manently injured on account thereof. By reason 
of said injuries plaintiff will be compelled to pay 
for medical care and attention. 

Seventh.— That in addition to the physical in¬ 
juries above named, and as a result of said acts, ^ 
plaintiff is informed, and verily believes, that as a 
probable result, great mental and nervous impair¬ 
ment in said plaintiff's system will follow, thereby 
causing greater and further suffering. 

Eiohtii.— That by reason of the aforesaid acts 
of the defendant, said plaintiff has been injured to 
his damage in the sum of five thousand (§5,000) 
dollars. 

The plaintiff, as and for a second and separate 
cause of action, respectfully shows to this Court 
and alleges: 

15 

Ninth.— Repeats the allegations contained in 
the first, second, third and fourth paragraphs of 
• the first cause of action. 

Tenth.— That by reason of the said plaintiff 
being thrown and dragged by the said car as afore¬ 
said, his wearing apparel was completely ruined. 
That said damages were caused solely by the 
wrongful acts, neglect, default and want of proper 
care and skill of defendant, its agents and servants 
aforesaid, and that plaintiff is wholly free from 
any negligence or want of proper care on his part 
contributing to said damages. 
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16 Eleventh.—T hat said wearing apparel, rained 
as aforesaid, was reasonably worth the sum of fifty 
($60) dollars. 

Twelfth. —That by reason of the aforesaid acts 
of the defendant, plaintiff has been injured to his 
damage in the sum of fifty ($60) dollars. 

Wherefore, plaintiff demands judgment against 
the defendant for the sum of five thousand ($5,000) 
dollars upon the first cause of action and upon the 
second cause of action for the sum of fifty ($60) 
dollars, besides the costs and disbursements of 

this action. 

17 

Dated Borough of Manhattan, City and County 
of New York, 6th day of February, 1899. 

La Fetra & Glaze, 

Attorneys for Plaintiffs, 

38 Park Row, 
Borough of Manhattan, 

City of New York. 

City and County of New York, ss.: 

George T. Trauber, being duly sworn deposes 
and says that he is the plaintiff named in the 
‘^ foregoing complaint; that he has read the same 
and knows the contents thereof, that the same is 
true of his own knowledge, except as to the mat¬ 
ters therein stated to be alleged upon information 
and belief, and as to those matters he believes it 
to be true. 

(Sgd.) George Trauber. 

Sworn to before me this 6th ) 
day of February, 1899. ) 

A. H. Fitzpatrick, 

Com’r. of Deeds, 

New York. 
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SUPREME COURT, 19 

New York County. 


George T. Trauber, 

Plaintiff, 

against 

Third Avenue Railroad Com¬ 
pany, 

Defendant. 


The defendant, appearing herein by its attor¬ 
neys, Hoadly, Lanterbach & Johnson, answering 
the complaint: 

I. —Admits the allegations contained in the para¬ 
graphs designated First and Second. 

II. —Alleges that it has no knowledge or infor¬ 
mation sufficient to form a belief as to the truth 
of the allegations contained in the paragraphs de¬ 
signated Third, Fourth, Fifth, Sixth, Seventh, 
Eighth of the complaint, and, therefore, denies 
each and every allegation in said paragraphs con- 21 
tained. 

III. —Alleges that whatever injuries, if any, 
were sustained by the plaintiff’s own negligence or 
carelessness or by the negligence or carelessness of 
some third person or persons over whom this de¬ 
fendant exercised no control, and were not occa¬ 
sioned by any negligence, carelessness or miscon¬ 
duct on the part of this defendant, its agents, 
servants or employees. 

IV. —Denies each and every allegation in said 
complaint contained not hereinbefore admitted or 
denied. 
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22 For an answer to the plaintiff’s second cause of 
action the defendant alleges as follows: 

Y.—Admits the allegations contained in the para¬ 
graphs numbered First and Second of plaintiff’s 
first cause of action, contained in and made part of 
plaintiff’s second cause of action. 

VI. —Alleges that it has no knowledge or in¬ 
formation sufficient to form a belief as to the truth 
of the allegations contained in paragraphs num¬ 
bered Third and Fourth of plaintiff’s first cause 
of action, contained in and made part of plaintiff’s 
second cause of action. 

23 ^ 

VII. —Alleges that it has no knowledge or in¬ 
formation sufficient to form a belief as to the truth 
of the allegations contained in the paragraphs 
designated Tenth, Eleventh and Twelfth of the 
second cause of action in the complaint contained, 
and therefore denies each and every allegation in 
said paragraphs contained. 

Wherefore the defendant demands judgment 
that said complaint, be dismissed, together with 
the costs and disbursements of this action. 

HoADLY, LAUTERBACn & JOHNSON, 

24 Attorneys for Defendant, 

22 William Street, 
Borough of Manhattan, 

City of New York. 


Digitized by Tooele 



9 


State of New Yobk, > . 25 

City and County of New York,) s * * 

John Beaver, being duly sworn, says he is the 
Treasurer and an officer of the Third Avenue Rail¬ 
road Company, the corporation defendant in the 
above-entitled action. That the foregoing answer 
is true to the knowledge of this deponent, except 
as to the matters therein stated to be alleged on 
information and belief, and that as to those mat¬ 
ters he believes to be true. That the reason why 
this verification is not made by the defendant, is 
because the defendant is a corporation, and the 
grounds of deponent’s belief as to all matters in 
said answer not stated upon his knowledge, are 26 
investigations which deponent has caused to be 
made concerning the subject, matter of this action, 
and information acquired by the deponent in the 
course of his duties as such officer of the corpora¬ 
tion defendant in this action. 

John Beaver. 

Sworn to before me this 23d ) 
day of Feby., 1899. ) 

George W. Vultee, 

Notary Public (21), 

N. Y. Co. 


27 
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28 SUPREME COURT, 

Trial Term—Part IX 

June 17, 1902. 


Present—Hon. Leonard A. Gtegericii, 

Justice. 


29 


GrEO. T. Trauber 
against 

r 

Tiie Third Avenue Railroad 
Company. 


30 


I hereby certify that this cause was on May 28 
and 29, 1902, tried by the Court and a jury, and 
a verdict rendered therein for the plaintiff for the 
sum of $1,150. 

Motion to set aside verdict and for a new trial 
denied. Five per cent, extra allowance granted. 

Thirty days’ stay of execution after notice of 
entry of judgment and sixty days to make a case 
allowed. 

Tiros. L. Hamilton, 
Clerk. 
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SUPREME COURT, 31 

New York County. 


George T. Trauber, 

Plaintiff, 

against 

The Third Avenue Railroad 
Company, 

Defendant. 


This cause having duly come on for trial on the 32 
29th day of May, 1902, before Hon. Leonard A. 
Giegericli and a jury, at Trial Term, Part A TI It r, 
and the said jury having rendered a verdict in favor 
of the plaintiff and against the defendant in the 
sum of one thousand one hundred and fifty ($1,150) 
dollars, and the said Court having granted the 
plaintiff an extra allowance of five (5 %) per cent, 
upon said verdict, and the plaintiff’s costs having 
been duly taxed, 

Now, on motion of LaFetra & Glaze, attorneys 
for the plaintiff, it is 

Ordered and adjudged : That George T. Trauber, ^ 
the plaintiff herein, recover of the defendant, The 
Third Avenue Railroad Company, the said sum of 
one thousand one hundred and fifty ($1,150) dol¬ 
lars, his damages as aforesaid, together with the 
sum of two hundred and fourteen 48/100 dollars, 
his costs and disbursements, including said extra 
allowance, as duly taxed by the Clerk, together ag¬ 
gregating the total sum of thirteen hundred and 
sixty-four 48/100 ($1,364.48) dollars, and that he 
have execution therefor. 

Dated New York, June 3d, 1902. 

Thomas L. Hamilton, 

Clerk. 
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34 At a Trial Terra of the Supreme Court 

of the State of New York, held in 
the New York County Court House, 
Borough of Manhattan, City of New 
York, on the 29th day of May, 1902. 


Present—Hon. Leonard A. Giegerioh, Justice. 


35 


George F. Tratjber, 

Plaintiff, 

against 

Third Avenue Railroad Com¬ 
pany, 

Defendant. 


This action being at issue on the pleadings and 
haviug been tried on the 29th day of May, 1902, 
before the Court and a jury, and the jury having 
rendered their verdict in favor of the plaintiff and 
against the defendant for the sum of $1,160, and 
36 the Justice presiding at the trial aforesaid at the 
same Term, and immediately after the rendition of 
the said verdict having entertained a motion on his 
minutes on behalf of the defendant to set aside the 
verdict and for a new trial to be granted on the 
exceptions taken on behalf of the defendant at the 
trial, and because the verdict is contrary to the 
evidence and is contrary to the law, and is for ex¬ 
cessive damages, and after hearing Henry A. Rob¬ 
inson, of counsel for the defendant, in support of 
said motion, and Kneeland, LaFetra and Glaze, 
attorneys for plaintiff, in opposition thereto, on 
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motion of Kneeland, LaFetra aud Glaze, plaintiff’s 37 
attorneys, it is * 

Ordered that the defendant’s motion hereby is, 
in all things, denied. 

Enter. 

L. A. G. 

J. 8. C. 


Affidavit of No Opinion. 38 

State of New York, ) 

City and County of New York, j ss * * 

Addison C. Ormsbee, being duly sworn, says: 
That he is an assistant attorney for the defendant- 
appellant herein; that he is familiar with all the 
proceedings had in this action; that no opinion 
was handed down by the Presiding Justice in de¬ 
ciding the defendant’s motion for a new trial herein. 

Addison C. Ormsbee. 

Sworn to before me this 14th ) 

day of Oct., 1902. } 39 

O. L. Hoagland, 

Notary Public, 

N. Y. Co. 
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SUPREME COURT, 
New York County. 


George T. Trauber, 

Plaintiff, 

against 

The Third Avenue Railroad 
Company, 

Defendant. 


41 Sirs : 

Please take notice that the defendant herein, 
The Third Avenue Railroad Company, hereby ap¬ 
peals to the Appellate Division of the Supreme 
Court for and in the First Judicial Department, 
from a judgment entered herein in the office of the 
Clerk of the Supreme Court, New York County, 
on the 3d day of June, 1902, in favor of the plain¬ 
tiff, and against the defendant for the sum of 
$1,364.48, and the defendant appeals from each and 
every part of said judgment; and the defendant 
also appeals to the said Appellate Division from an 
order denying defendant’s motion for a new trial, 

42 which order was entered in the office of the Clerk 
of the Supreme Court, New York County, on the 
13th day of June, 1902, and the defendant appeals 
from each and every part of said order. 

Yours, &c., 

Henry A. Robinson, 

Attorney for Defendant, 

621 Broadway, 

New York City. 

To Thomas L. Hamilton, Esq., 

Clerk of the Supreme Court, 

New York County. 

Kneeland, La Fetra & Glaze, Esqs., 
Attorneys for Plaintiff, 

346 Broadway, New York City. 
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SUPREME COURT, 43 

Part IX.— Trial Term. 


George T. Trauber 
vs. 

- 

Third Avenue Railroad Com¬ 
pany. 


Before Giegericii, 
J., and a Jury. 


New York, May 28th, 1902—2 p.m. 
Appearances : 

Messrs. La Fetra & Glaze, for Plaintiff. 
John T. Little, Esq., for Defendant. 


Mr. La Fetra opened the case for the plaintiff. 

George T. Trauber, plaintiff, called on his 
own behalf, being duly sworn, testified as follows: 

To Mr. La Fetra: 45 

I live at 308 95th Street. 

To the Court; 

West. 

To Mr. La Fetra: 

On January, 1899, I worked at Columbia Club, 
middle of the block, near 25th Street. I was work¬ 
ing there three years before I met with this acci¬ 
dent. I had been working there for three years 
right along. On the 9th of June, 1899,1 left there 
quarter past seven. 
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46 To the Court: 

In the evening. 

To Mr. La Fetra: 

From 25th Street and Lexington Avenue to 24th 
Street and Third Avenue, I have to go to my 
barber—Third Avenue on the east side. My barber 
shop was corner of 25th. I came from the west 
side and I have to go to the east side. I went 
down the north side of 24th Street to Third Avenue. 

To the Court: 

I got to the northwest corner of 24th Street and 

47 Third Avenue- 

To Mr. La Fetra: 

After I got there, I went across the street and the 
north-bound car comes and I jump back, and the 
south bound car was about half a block away. 

By the Court: 

Q. Then what happened? A. I jumped back and 
the car came. 

Nothing the matter with my lungs. My lungs 
are good. 

Q. Well, then, speak up. “ I jumped back and 
4 g the car” what? A. The uptown car comes and 
takes me along. 

I mean by takes me along, run me down. 

To Mr. La Fetra: 

When I was at the northwest corner of Third 
Avenue and 24th Street, before I attempted to 
cross the track, I looked uptown and I see the 
car. And at that time, when I stepped down from 
the sidewalk into the roadway, the south-bound 
car was half a block away. 

To the Court: 

The south-bound car was half a block away. 
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To Mr. La Fetra: 

When I stepped down from the street into the 
roadway about to cross Third Avenue, at the mo¬ 
ment I stepped down from the sidewalk into the 
gutter, I noticed the south-bound car was about a 
half a block away from that. 

Q. Where were you when this south-bound car 
was half a block away? A. I was near the middle 
of the tracks. 

Mr. La Fetra : There is a contradiction; I 
do not think he understands English; I think 
we better wait for an interpreter. 

By the Court: 

Q. How long are you in this country? A. Seven 
years. 

The testimony following was taken through 
an interpreter: 

To Mr. La Fetra: 

When I stepped from the northwest comer of 
Third Avenue on to the roadway I noticed the 
south-bound car was at 25th Street. 

To the Court: 

The uptown car. 

To Mr. La Fetra: 

I mean by the uptown car the car that comes 
from uptown downtown. 

To the Court: 

That is the south-bound car that was at 25th 
Street. 

To Mr. La Fetra: 

The condition of the street, East 24th Street, 
crossing Third Avenue at that time, they were build¬ 
ing up in the street; they were building the cable 
cars there at that time. There were ditches along¬ 
side of the street railroad. The crosswalk which 
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62 crosses the avenue from the northwest corner of 
Third Avenxie and 24th Street to the northeast 
corner of Third Avenue and 24th Street had been 
disturbed previous to my attempting to cross Third 
Avenue that evening. I had to cross in the middle 
of the street. They were working something at 
the crosswalk from the northwest corner to the 
northeast corner of 24th Street and Third Avenue; 
they were building something; what they were 
doing I don’t know. They were putting the cables 
there; I don’t know what they were doing. 

By the Court: 

53 Q. Cables where—on the crossing? A. Not in 
that direction; in length. 

To Mr. La Fetra ; 

I mean along the trenches, same direction the 
cars run. That is, the trench was built in the 
same direction the cars were running, alongside 
the tracks. When I got to the south-bound rails 
—that is, the rails which carry the car south—I 
look towards the south. With reference to the 
north bound car, I saw the car; the car was at 
26th Street. 

Q. I mean when you got—did you look to the 

54 south—now, what did he see south? A. Down¬ 
town the car was right in front of my eyes. I first 
saw the car coming from downtown just at the time 
when I want to cross over; I stopped there until 
the car passed by and I went back and the other 
car took me down. I started to go back at the min¬ 
ute when I wanted to go ahead—when I wanted to 
proceed. 

Q. Just state to the jury how it was you hap¬ 
pened to get struck by the south-bound car, in 
your own way? A. I was crossing the street; I 
had to go to 24th Street, on the east side, and the 
downtown car came and I jumped back; the time 
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I jumped back the uptown car came and throwed 66 
me down, knocked me down. 

Q. When you first saw the car coming from 
downtown, which yon jumped back from, where 
were you in reference to the railroad tracks? A. 

I went back and the uptown car took me down. 

The Foreman of the Jury: What does he 
mean by took him down—knocked him down? 

The Court: That is what he said before; 
knocked him down. 

Q. When did you first see the car which came 
from downtown uptown—that is, the car bound 
uptown? A. I was just crossing there; the car 
passed by; I had to stop and let the car pass. 66 
The Court: That is not answering the ques¬ 
tion. Please tell him that is not an answer to 
the question. Tell him to put his mind down 
to this case. 

The Witness: When I first saw the north bound 
car—I was in the middle of the railroad tracks. 

The car was just coming by, and I had to stop there 
and I had to go back. 

To the Court : 

When I was in the middle of the railroad track. 
Then the other car came and knocked me down. 

Q. When you first saw the north-bound car how 57 
far south was it of the south crossing of Third 
Avenue? A. I was standing in front of the car; I 
had to 8top to let the car pass by. 

To Mr. La Fetra : 

Q. Where was the car coming from, 23d Street? 

A. The car was in front of my eyes. 

When it was in front of my eyes it was one metre 
away—one metre’s distance—about three feet from 
me. I did see the car coming from 23d Street to¬ 
ward 24th Street. I had to stop and let this car 
pass by. The car coming from 23d Street, when I 
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58 first saw it as I attempted to cross, was perhaps 
twenty feet distant. 

To the Court: 

The car that came from 23d Street uptown. The 
north-bound car was 20 feet distant—that is right. 

To Mr. La Fetra: 

That was when I got off the sidewalk at that 
time, when I first saw it. That was the first time 
that I saw it. The car just came along when I 
reached that point and there I stopped to let the 
car pass. I had reached a point between the two 
tracks to let the car pass. I was standing and I 
jumped back. I jumped back to get out of the 
way of that car. The car that came from 23d 
Street uptown. When I started to jump back I 
did not notice where the car was coming from 25th 
Street. What next happened was I was knocked 
down and I don’t know anything what happened 
after that. When I was knocked down I was 
struck from head to foot; my nose, my ear, my 
cheeks; the rear of my head, my left arm. I 
found myself one day after in Bellevue Hospital. 
I stayed in Bellevue Hospital four days. I asked 
to be taken home where I live. A member of the 
Columbia Club took me home. I remained in the 
house about 5 or 6 weeks. I did have a doctor 
who attended me. I can’t think of the name now 
of the doctor that attended me. I used to go some 
few times to Bellevue Hospital to be treated by 
him. 

Q. Well, did the doctor attend you when you 
went back home—did you sit up or did you lie 
down, or did you remain in bed? A. I had to lie 
down in bed; I could not sit down—I could not be 
up. I remained in bed three weeks. 

The doctor that attended me at that time 
lived at Sixth Avenue near 25th Street; it was a 
French doctor. I speak French. After I left the 
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house I also went over to the Bellevue Hospital Tor 61 
treatment. I continued my treatment over at the 
dispensary at Bellevue Hospital about three 
weeks. I went to work about six weeks after. I 
went back to work. At the same place where I 
was at work before, the Columbia Club. 

Q. Now, explain in detail what your injuries 
were, to the jury. A. My nose—you can see it 
now; my ear (indicating left ear) was all torn; I 
lost my teeth; the rear of my scalp was cut; my 
left arm and the left shoulder—that is all. 

My legs were black and blue—all bloody. The 
scars on my cheeks, they were not there before the 
accident. I never met with an accident before 62 
this. I did receive scars on my lip. All this part 
(indicating the left lip) the upper lip was open and 
cut; all the teeth were broken. Two teeth on the 
right side and one on the left side were knocked 
out. My right ear was cut, too. 

Q. Was there anything the matter with your 
left arm before this accident? 

Mr Little: I submit that as improper also. 

I object to it; describe the condition he was 
in before and afterwards it is for the jury to 
say. 

The Court: Wouldn’t that be a short cut 
to it; he might say nothing was the matter 63 
with him. 

A. Never had anything before. 

Q. What condition is it in now? Explain to the 
jury how you use it and in what condition it is. 
(The witness holds out his hand.) I cannot carry 
anything; I cannot carry a glass, or even two 
plates— two dishes. 

Before the accident I was a waiter. I am a 
waiter 13 years. 

By the Court : 

Q. Are you a waiter now? A. Now; I cannot 
work any more at that trade. 
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64 By Mr. La Fetra: 

Q. Wliat was your condition so far as your 
memory was concerned before the accident? 

Mr. Little: I object to that as incompetent, 
irrelevant, immaterial and not pleaded. 

The Court: Loss of memory? 

Mr. Little: I do not find it here; no, sir. 

Mr. La Fetra: The seventh paragraph 
alleges it. 

The Court: That seems to be covered by the 
pleadings. 

Exception by Mr. Little. 

Question repeated. 

65 A. My memory was very good. 

Q. And yon performed your duties as waiter 
before the accident all right—remembered the ' 
orders you received? 

Mr. Little: I object to it as incompetent, 
irrelevant aud immaterial, calling for a con¬ 
clusion. 

The Court: That he could remember the 
orders, I will allow that. 

Exception by defendant. 

A. Yes, all the orders. 

Q. And after the accident did you have any 
difficulty in carrying your orders to and fro from 
the kitchen? 

66 Mr. Little: Objected to as incompetent, ir¬ 
relevant and immaterial, improper in form, 
calling for a conclusion, improper under the 
pleadings. 

Objection overruled. Exception by defend¬ 
ant. 

A. Yes. 

I noticed in that respect I get excited and dizzy. 

I have worked as a waiter since the accident 14 
days. 

Q. Since the 14 days you were waiter, what have 
you been doing since that time—what position did 
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you occupy? A. After that time I was ill for quite 67 
a long time, and then I have to take a place as a 
dishwasher. 

I did not try to get employment as a waiter after 
that. I tried to do waiting after that first experi¬ 
ence. I worked in the same club house as a waiter 
but I could not stand on my feet. 

Q. Now, what pain did you experience after the 
accident, where did you feel pain? A. Still even 
now, the most pain I have in my head, nose and 
arms. 

Before the accident, I made $17 or $18 a week, 
and since I was able to work, after the accident, I 
get $5 or $G a week—$20 a month. And since the G8 
accident I have always been a dishwasher—silver- 
man. Since the accident I always have headaches, 
and in the morning especially, and very often I 
cannot sleep at night. That affects me as far as 
walking is concerned. I feel dizzy all the time. 
There is a period of time when I feel dizzier than 
at other periods. There are times when I cannot 
go alone for two weeks; then I am worn out and I 
have to stop. These dizzy spells and these head¬ 
aches I did not have before the accident occurred. • 

I never had anything in my life. 

Cross-examination—To Mr. Little : 69 

I am not working at all now; I have no place at 
the present time. I have not done any work at all 
in fourteen days, now. 

Q. Fourteen days you did not do any work after 
the accident—wasn’t that right? A. Well, I was 
working for a couple of weeks and then I had to 
stop for another couple of weeks. I said it was 
fourteen days I worked as waiter after the acci¬ 
dent. It is fourteen days again since I have done 
any work. 

The last place I worked was Columbia Clnb. The 
Columbia Club is 62 Lexington Avenue. It is a 
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70 waiter club. I mean by that a Waiter’s Associa¬ 
tion. I did not work there as a dishwasher. I 
worked there as a waiter. 

Q. I thought you had not done any work since 
this accident except the first fourteen days? A. 
I wanted to try it; I could not do it. 

Well, you say you worked fourteen days ago as 
a waiter at the Columbia Club—didn’t you? A. 
Not as a waiter. 

Q. Didn’t you just say you worked there as a 
waiter? A. Before the accident happened to me I 
worked there as a waiter. 

The last place that I have worked is the Hof- 

71 brau House, 30th Street and Broadway. I worked 
there as a dishwasher. I was there four weeks. I 
was working there under my name—Trauber. 

Q. Now, where did you work before the four 
weeks that you worked at the Hof brau? A. Well, 
I was out of work for a long time. 

Four or five months I was out of work. I didn’t 
do anything during those four or five months I 
was not working. I could not. Before that I had 
a small place for two weeks. It was in Coney 
• Island; it was in the Summer. I was in Coney 
Island for more than two weeks. It was about 
four weeks. Miller’s restaurant—Balmer’s bath- 

72 house. Since this accident I worked also in New¬ 
ark. I worked there for six weeks. Clinton 
Avenue and Bergen Street, in a restaurant. Mr. 
Blank was the man’s name I worked for. That 
was over a year now. There I did housework, 
everything came along, dishwashing, &c. 

Q. Dishwashing and waiting? A. No. I washed 
the silver. 

Q. Now, tell ns any other place you worked at 
since this accident, where it was and when it was 
and what the man’s name was. A. I cannot re¬ 
member any other place just now. The last place 
I worked before the accident was in the Columbia 
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Club, near 24th and 25th Streets, Lexington 73 
Avenue. 

Q. Will you be surprised to learn they don’t 
know you there, never did know you there? A. 

No; they know me there. 1 do not belong to any 
Union. 

Q. Now, isn’t that one of the reasons why you 
do not get any work, that you do not belong to a 
Union? A. It is not the reason, I cannot hold a 
place, because I am sick. Before the accident I 
had one place away down Broadway, 57 Broad¬ 
way. That place don’t exist any more. I cannot 
remember the name; it is long ago. I was taken ^ 
to Bellevue Hospital after this accident. How I 
went I know nothing about. I first knew where 
I was one day after, when some friends came over 
to visit me and I found I was in Bellevue Hospital. 

I do not know what ward I was in in Bellevue 
Hospital. I do not know the number of it. I do 
not remember that they called it No. 32. When 
I found myself there I had my nightshirt on. I 
did not see anything about my clothes until I 
left the hospital. I know they were all covered 
with mud and dirt when I got there. I stopped 
work on that night a quarter after seven. It 
might have been a few minutes after that the acci¬ 
dent happened. I had been working that day, 75 
Columbia Club, Lexington Avenue. I walked 
through 24th Street to Third Avenue, and 
started to cross Third Avenue. When I got 
to Third Avenue and 24th Street they were ex¬ 
cavating the avenue there—there was a big ditch 
or trench. I went across on the north crosswalk. 

It was the car that comes from uptown downtown 
hit me. I saw this car before I left the sidewalk, 
but the car was far away. I can say how far, 
almost 25th Street. It was all lighted, certainly. 

The car that was coming from downtown—I had 
that car right in front of my eyes when I went to 
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76 cross the street. In fact, I walked right across 
24th Street, and when I got to the tracks this car 
coming from downtown up was right there in front 
of me, and I stopped and stepped back and was 
hit by the south-bound car. 

Q. You didn’t see that car coming from uptown 
after it was at 26th Street and you were stepping 
off the sidewalk, did you? A. I saw the car when 
it was one block away. 

Q. You didn’t see it afterwards, after you 
stopped to let the north-bound car go on? A. No. 

Q. You didn’t know anything about it and 
didn’t look for it and didn’t know anything about 

77 it until it hit you, did you? A. The car went back 
—I went back, jumped back, and the car threw me 
down. 

And that is the first I knew anything about 
where that car was after I saw it at 26th Street. I 
have been in this country nearly seven years. 

Emile Linx, called on behalf of plaintiff, being 
dtily sworn, testified as follows: 

To Mr. La Fetra: 

My business is liquor business over in Long Isl- 
and, corner of Wharton and Vernon Avenue. 
That is Long Island City, near Greenpoint. 

To Mr. La Fetra: 

I am employed there. My employer is Klobu- 
checks. In January, 1899, I was at the time of 
the accident; I did not do anything at that time. 
1 had worked at the Columbia. I worked there 
nearly over three years. I was at the Columbia at 
the day of the accident, January 14, 1899. I was 
just hanging around and looking for employment. 
I am a member of the Waiters’ Association. I had 
known Mr. Trauber since May, 1894. I became 
acquainted with him on the steamer “ Fuerst Bis- 
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marck.” He and I were together on that steamer. 79 
He was steward on that steamer. He had been 
steward on that steamer before I came; he was 
there for several years, I believe; how long I 
couldn’t tell you. I left the “Bismarck ” before he 
did, and after that I met him over in Hoboken. 
That time I worked in the Continental Hotel. He 
did not do anything at that time. 

Q. You worked together at the Columbia after¬ 
wards? A. No—after that- 

I believe in 1896 or 1897 we worked together 
again; I don’t know when; but he worked in the 
Club before I did. I worked with him in the Co¬ 
lumbia. He was not a personal friend of mine, you gO 
know. I met him often; that is all. I saw him 
wait, and I knew his condition before the accident. 

I had seeu him that day at the Club all day. 

Q. What was the appearance of his face before 
the accident, and what was the appearance of his 
face after the accident? A. Before the accident 
his face was all clear and no mark or anything in 
his face. After the accident he was all ripped up 
and his nose was broken and everything. 

Mr. Little: I ask to strike out a good part 
of that. 

The Court: What part? 

Mr. Little: I assume that this witness does g-j 
not know whether his nose was broken or not. 

The Court: I guess a man can see whether 
his nose was broken or not. 

Mr. Little: I ask to strike out the whole 
answer. 

Motion denied. 

Exception by Mr. Little. 

I met him the day after the accident at the hos¬ 
pital. I went to see him at the hospital. In the 
hospital he was all bandaged up, his arms, his face 
was bandaged up, and his nose and ears; every¬ 
thing was covered up with bandages. I didn’t go 
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82 there regular every day, because he was only there 
a day or two. After that he went over to liis house. 
That was in 25th, between Sixth and Seventh Ave¬ 
nues. I went there to see him regular, nearly every 
day. I resided right near there. While he was 
there he was lying in bed. 

Q. Never mind what he said; what was the 
matter, as far as the bruises on his face were con¬ 
cerned, how they appeared from time to time? A. 
The most of the time he could not sit up at all; he 
had to lie in bed. 

Q. Did the bruises gradually heal up, scars on 
his face gradually heal up? A. He had a doctor 

83 to attend to him. I don’t know. He was cut be¬ 
hind his ears. On his cheeks and nose, and his 
scalp, and his arm; and his legs were bruised— 
the whole body was bruised up. I exactly couldn’t 
tell you how long he remained in bed because [ 
never took any note of it. I don’t know how long 
before he came back to the club to work. I could 
not tell yon exactly; anyhow, a couple of weeks— 
as much as I know. My position while I was 
working for the Cohimbia; I worked over three 
years there as manager and head barkeeper. I had 
occasion to give Mr. Trauber orders before the ac¬ 
cident. 

84 Q. Did he carry out those orders? A. Yes, sir. 

Mr. Little: We object to it and ask to 
strike out the answer as incompetent, irrele¬ 
vant and immaterial. 

The Court: That is a fact, unless you ob¬ 
ject to it on the ground it is leading. 

Mr. Little: I think it would be useless to 
do that; I would take up all day in objecting. 

After the accident really I did not work there, 
but I saw very well; a friend of mine was there. 

Q. What was the condition of his arm before this 
accideut, the left arm? A. Before the accident 
was in good condition, as far as I know. I saw 
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him hold dishes on his hand before the accident. 8R 
Before the accident he used to carry a whole arm, 
once in a while, on the “ Fuerst Bismarck ”—the 
steamer. 


To the Court: 

Carried a whole arm of dishes. 


To Mr. La Fetra : 

1 did not see him carry any after the accident. 
I saw him try to carry some after the accident. I 
I used to go there in the Columbia and he used to 
show me, once in a while, how he couldn’t do it no 
more. 

Q. You have had occasion to talk with him since 
the accident, have you not? Did you notice any 
difference in reference to his memory or his un¬ 
derstanding? A. No. 

Q. Did you notice any difference between his 
mental powers before the accident and now? A. 
Now? 

Q. What is his condition, so far as memory is 
concerned, if you know, since the accident? A. 
Very poor. 

Mr. Little: I move to strike out the con¬ 
clusion of the witness. 

Motion denied. Exception. 

Cross-examination—To Mr. Little: 

He and I were on the “ Fuerst Bismarck ” to¬ 
gether in 1894. I have known him since 1894 — 
well, 1894 in May. That is sometime ago, after 
the accident; I could not tell you when that I had 
this conversation with him that he could not re¬ 
member what I said to him, so that I saw that his 
memory was very poor. 1 don’t know; I could not 
tell you when it was and all about it. I could not 
tell you what it was I was talking about, that he 
forgot, that made an impression on my mind that 
his memory was very poor. I cannot tell you any- 
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88 thing about it. I couldn’t tell you what ward it 
was that I went to see him in at the hospital. I do 
not remember the number, or where it was. No¬ 
body in that room where he was. I don’t know if 
my memory is pretty good, or if it is very poor, 
like his. 


George Trauber, the plaintiff, recalled in his 
own behalf, testified through an interpreter as fol¬ 
lows: 

To Mr. La Fetra: 

I am 41 years old. The second of June I will be 41. 
When this case came up on the calendar I went to 
the physician who attended me and who resided at 
Sixth Avenue and 25th Street, to look for him. 

Q. And what did you learn in reference to his 
whereabouts? 

Objected to as irrelevant, immaterial and 
incompetent. 

The Court: I think it is competent. It 
shows due diligence to obtain the witness. 

Objection overruled. Exception by Mr. 
Little. 

A. He moved away. He went over to Paris, 
France. 

Q. Is their any waiters’ union that it is necessary 
for you to belong to in order to obtain a position? 

Objected to as incompetent, irrelevant and 
immaterial. 

Objection overruled. Exception by Mr. 
Little. 

Q. (Repeated) A. I don’t know that; I never 
belonged to any union. 

Q. Now, Mr. Trauber, in waiting—when waiting 
upon a table—what have you noticed in reference 
to your pain and suffering, or feeling or mental 
condition? State to the jury how it affects you, 
what you noticed about the condition? A. I can- 
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not remember the orders, and I cannot do any work 91 
at all with my left hand. And in waiting on a 
table the left hand is nsed more than the right 
hand; you have to carry everything by the left 
hand. I carry my dishes in my left hand and use 
my right hand to put them on the table. 

Cross-examination—To Mr. Little: 

Q. Well, Mr. Trauber, you know that waiters 
forget orders who have not been hit by a car, don’t 
you? A. I never forgot before. I never forgot be¬ 
fore in my life—that is right. 

Q. What was the last time you forgot after the 
accident? A. Right after, when I began again to gg 
work. This accident happened at 23d Street and 
Third Avenue. 

Q. Wasn’t it 124th Street? A. No, it was 24th 
Street. 

Q. Why did yon serve a complaint with 124th 
Street in it on the defendant? 

Mr. Little: I will have the complaint 
marked in evidence. 

Complaint marked Defendant’s Exhibit A 
and exhibited to the jury. 

Mr. La Fetra: I offer the original com¬ 
plaint. 

The original complaint marked Plaintiff’s 
Exhibit 1. 

The Foreman of the Jury : May I ask the 
witness a question ? 

The Court: Certainly. We will be pleased 
to have you do so. 

To the Foreman: 

At 24th Street I say the accident occurred. The 
car that knocked me down—I looked; I saw it 
coming and looked up or down. 

Q. You did not see the car at all? A. The car was 
still further up. I simply went back to get out of 
the way of the other car that was coming up. 


Digitized by LjOC Le 



32 


94 Q* And you did not see the car coming down? 
Did you look up and down? A. It was over half 
a block. I saw it coming down; it was half a 
block away. I was a steward on the steamer. I 
left; I had a friend here and I left the steamer. I 
worked there for three years. At this club I got a 
salary of eight dollars a week, and I made about 
$10 or $18. It is an association; they do allow tips 
there. Now I make twenty dollars a month. 

To Mr. Little : 

Twenty dollars a month and with board, nat¬ 
urally. 

95 Q. Now, did you look to see where the south¬ 
bound car, the car that hit you, after you left the 
sidewalk? A. That car was one block away when 
I just left the sidewalk. I did not look to see 
where it was after that. 

Q. Then you did not know where the south¬ 
bound car was after you left the sidewalk until it 
hit you, did you? 

Interpreter : He gives about the same an¬ 
swer as he gave before. 

The Court: Tell him he must answer. 

Mr. Little: What does he say? 

The Witness: 1 crossed the street, and I had to 
wait there until the other car passed me. 

96 The Court: Tell him he must answer the 
question. 

A. No, not at all; not until I had time to cross. 

To Mr. La Fetra: 

The word “board” only includes the food, and 
I have to hire a place to live in out of the twenty 
dollars a month. I have to hire a room. Shortly 
after I was injured, and while I was laid up in bed 
at my house, I had a conversation with you, and I 
had a conversation with you as to where that acci¬ 
dent occurred. 
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To Mr. Little: 97 

Q. Mr. Trauber, when you could not find the 
doctor at 26tli Street that you went to find, who 
was in Paris, why didn’t you go to the hospital 
doctors that treated you? A. Oh, I went over to 
the hospital, but I could not find him. The night 
that the accident happened was a Thursday night. 

I am sure it was on Thursday. 


Armand Sciimidt, sworn as a witness on behalf 
of the plaintiff, testified as follows: 

To Mr. La Fetra : 

I am a waiter. I am employed now all over the ^ 
City of New York. I make the extras Delmoni- 
co’s, Sherry’s, extra, when I do extra duty; extra 
business at balls and receptions. I am a member 
of the Waiters’ Association, which is at the Colum¬ 
bia Hall. I am one of the founders of that society. 
That society has been in existence since 1873. I 
have known Mr. Trauber five years. Mr. Trauber, 
before this accident, was employed at the Columbia 
Hall as a waiter. He was there in succession, I 
guess, for about three years. Before the accident 
he was in good health, and was very kind to every¬ 
body ; served every member which is becoming to 
a waiter. He served his orders; when he received 99 
orders he served them well and good. He could 
carry dishes—about twenty-five plates. His face 
was not scarred previous to the accident. I did 
notice him after the accident. I visited him at the 
hospital and where he resided while he was ill 
next morning. I saw his condition next morning. 

Oh, his condition was very bad; I saw his nose 
full of blood, his ear cut up. I saw the one ear, 
and he was full of blood; I took a pillow, you 
know; he had none; I took a pillow out of another 
room in Bellevue Hospital and washed him, be¬ 
cause he could not breathe; he was full of blood. 
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100 Q. After his wounds were healed up did you 
notice anything on his face as the result of those 
jvounds, any scars; just explain the scars that he 
received? A. Well, he had something on the nose 
and up here (indicating) and on the ear. 

Q. Did he have scars around the cheeks? A. 
Around here, too (indicating). 

Q. Now, after the accident did you see him try 
to handle plates with his left hand? A. Well, I 
did not see him, because he could not—for two or 
three weeks I did not see him after that. I did not 
see him work again at the Columbia Hall after this 
accident. 

101 Q. Did you ever see him wait on anybody after 
the accident? A. After the accident? 

Q. Yes. A. It must have been three or four 
months after that, that he has made a little extra 
there; but he helped a little out. After the ac¬ 
cident he was no more the same man as he was 
before the accident happened; I must say that. 
He was a good waiter before the accident. 

After that he was no more in the. same condition 
that he was before the accident; sometimes he for¬ 
got to serve you whatever a gentleman ordered. 
On the day that he met with this accident I was 
there during that day. I was there between 6 and 

102 7 o’clock that evening. I was there when Mr. 
Trauber left to go to the barber shop, and was there 
an hour or 20 minutes before he left to go to the 
barber shop. J ust previous to his leaving to go to 
the barber shop he was setting his table upstairs 
for a society which comes in at 8 o’clock or 9 
o’clock—a Swedish Singing Society—and he had 
to set the table for the evening, and he was clean¬ 
ing the chandeliers upstairs; and at 7 o’clock his 
time was off and he wanted to get shaved and had to 
come back again about 8 o’olock. The chandelier 
was suspended from the ceiling in the middle, and 
to reach that chandelier he used a step ladder. 
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Cross-examination—To Mr. Little: 103 

Q. How do you know that he forgot after the 
accident and did not forget before—did he ever 
wait on you? A. He did, All the time when I 
have come to the house before the accident. He 
never waited on me afterwards; after his acci¬ 
dent. 

Q. How do you know he forgot after the acci¬ 
dent—forgot his orders? A. That is only lately. 

I know it because I know it myself; he is no more 
the same man. 

Q. You said he never waited on you after the 
accident? A. After the accident, that is perhaps 
a year or two years after that. ■* 

Q. Didn’t you just tell me he never waited on 
you after the accident? A. He did lately. 

Q. He did wait on you after the accident? A. 

After the accident—that is three years ago now. 

He has waited on me since the accident. 

Q. Didn’t you tell me a few minutes ago when 
I first asked you that he had not waited on you 
since the accident? A. Not right after the acci¬ 
dent, but lately. He was employed in our house 
—that is about a month or two months ago. 

Q. For how long—how long was lie there? 

A. Lately? 

Q. Yes, how long? You say that he was re- 1^5 
employed in the place lately. A. Yes, lately. 

Q. Is he there now? A. Two months before— 
two months lately. He is not working there now. 

He left there on account because he had to come 
down here to the Court. He waited on me the last 
time to take my order about ten days ago. It was 
in the Club. He was waiting on somebody else 
at the same time. Oh, about ten, with coffee and 
cake. 

Q. Ten days ago he was waiting on about 11 
people and forgot one of these orders—is that right 
—how many orders did he forget of yours? A. In 
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106 fact he did forget. When he forgot one he had to 
walk upstairs again and till the order. 

Q. What was it—what was the order that he 
forgot? A. He served coffee or cake or sandwiches. 
He forgot one order ten days ago when he was 
waiting on 11 people. It was a cup of coffee and 
cake. 

To Mr. La Fetra: 

Mr. Henry Elmers was the party that ran the 
Columbia Hall. Mr. Jacob Sauer is running it 
now. Mr. Trauber was working there about two 
weeks ago. He had been there lately. I guess it 

107 was just a little over a month. He was doing there 
the same as he had done before; he was waiter 
there upstairs and downstairs—attending upstairs. 

Q. Do you know the reason why he left that 
place—did anybody tell you? 

Mr. Little: He answered it; he said to 
come down here to this trial. 

Q. I will ask him how he learned it; was there 
any other reason you learned that he left? 

Objected to as incompetent, irrelevant and 
immaterial. 

Objection overruled. Exception by defend¬ 
ant. 

jog Q. You say that he left because he had to come 
down and attend the trial. Who told you that? 
A. He told me himself. He says, “I cannot work 
here; you have to be here in my place in the morn¬ 
ing; I had better leave and attend to my trial.” 
He did not tell me any other reason why he had to 
leave. I did not learn from any other person why 
he had to leave. 

To Mr. Little: 

He did not tell mo that he could not remember 
the orders. He didn’t tell me that, but 1 saw it. 
He didn’t tell me after. 
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112 Mr. Little: I ask to strike that out as a con¬ 
clusion. 

Motion granted. 

Mr. La Fetra: The latter part of it, “proper 
manner” ? 

The Court: Yes; merely “ pi’oper manner” 
stricken out; the other stands. 

Exception by Mr. Little. 

Q. Now, as to carrying dishes, did you notice him 
carry dishes before the accident? A. Oh, yes, sir. 
He executed that kind of work all right. 

We did not employ him there again for some 
long time after that; just how long I don’t re- 

113 member; but I know it was over a year and a half 
to my knowledge that we took him back. I never 
saw him work except when he worked for us a short 
time after we re-employed him. 

To Mr. La Fetra: 

The duties of a waiter were to wait on the people. 
Get an order, take it to the kitchen, and bring back 
and serve it—that was his duty. 

I noticed him wait before the accident, and how 
he executed his work I have testified to that. I' 
noticed him afterwards; yes, sir. 

Q. Now. state what you particularly noticed 

114 after the accident when he waited on the tables? A. 
Well, when he received orders he went up in the 
kitchen and brought the things down. Brought 
the stuff down and laid it on the table, and when 
he got it there it was nothing that the customer 
wanted. 

Mr. Little: I ask to strike that out. 

The Court: I will let that stand. 

Exception to Mr. Little. 

Cross-examination—To Mr. Little: 

I know it was nothing the customer wanted. The 
customers complained to us. To me. I do not re- 
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member what instance it was. I do not remember 115 
the particular instance it was. 

Q. Do you remember how many times that 
occurred? A. Well, it did not occur to me alone. 

Q. To you; I do not want anybody else? A. 
Well, I was there; I could not say that; it is so 
long ago I would not remember that. I guess it 
is over — well, a year and a half ago, anyhow — a 
year ago. Of course I realize that customers are in 
a hurry and make unjust complaints once in a 
while. The evening this happened there was a 
large party. Society going to have a dinner there. 

It was a Thursday night. I am quite sure about 
that. 116 

Q. Won’t you look at this calendar (handing 
witness paper) and see if it will refresh your recol¬ 
lection at all—the 14th of February, 1899? A. 

Yes, sir. It was on Saturday night, the 14th. 

This affair was on Saturday night. I made a mis¬ 
take when I said Thursday; the reason I made 
that mistake is that the Society was in the habit of 
meeting on Thursday. I went to the hospital to 
see him. I do not remember what ward I went in. 

I don’t remember the number of the ward. I 
went there — I was very well acquainted with the 
warden; I introduced myself to him; he knew who 
I was; he took me into the patient and I tried to j ^ 
have the patient removed to his home. I don’t re¬ 
member the ward. 

• 

To Mr. La Fetra: 

Q. You say that customers made many unjust 
complaints at times? A. Well, I say that from 

the general- I have also reasonable complaints 

at times, and I have unjust complaints at times. 

Wilhelm Laubenstein, called on behalf of the 
plaintiff, being duly sworn, testified as follows: 

To Mr. La Fetra : 

My business is bartender. I have not been a 
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118 waiter. I have been a bartender last ten years. 
And in January, 1899, that night, in the Columbia 
Hall in the City of New York I worked extra. On 
the night that Mr. Trauber was injured, extra. I 
was there previous to 7 o’clock that evening. Iliad 
known Mr. Trauber previous to that time—I knew 
him since six years. He had taken orders from me 
and executed them. I am not a member of this— 

Q. What kind of a man was he previous to the 
accident, as far as his mental and physical condi¬ 
tion was concerned? A. He was always sober and 
polite to anybody. 

Mr. Little: I ask to strike that out as a con- 

119 elusion. 

Motion denied. Exception by Mr. Little. 

Q. What kind of memory had he previous to 
this accident? A. His memory was always all 
right. 

Q. After the accident did you have any occasion 
to take orders? A. I worked twice with him after 
the accident, Columbia Club, extra. I never worked 
steady in the club. 

Q. Did you notice anything in reference to his 
condition? A. Yes; I had trouble with him every 
time I worked there, because every order he gave 
me he made a mistake in different things; different 

120 things he ordered was not right, and he had to 
bring it back again. 

Mr. Little : I ask to strike out the answer 
as a conclusion. 

Motion denied. Exception by Mr. Little. 

Cross-examination—To Mr. Little : 

Most every order there was some mistake. I can¬ 
not say every order, of course; sometimes he only 
had one or two drinks; it is pretty hard to make 
a mistake then. 

Q. You said every order? A. Most every order. 

Q. About how many would there be a mistake 
in? A. There is a whole lot of orders in that club; 
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sometimes there is only one beer; sometimes there 121 
is a party of ten or twelve. 

Q. This man, you say, most every order; you 
must have some recollection about it. Have you 
got any recollection about it all? Do you remem¬ 
ber anything at all about it, about his forgetting 
orders? A. Ido; yes, sir. 

Q. What do you remember about it? A. Well, 
whenever he ordered a whiskey- 

Q. No, not whenever; tell us something he had 
forgotten, you had trouble about, that you remem¬ 
ber? A. Yes, sir. He came to me and ordered a 
whiskey. About a year and a half after that, when 
I worked; in an order of about 12 or 14, and then 122 
it was a mistake; had to bring it back again; he 
wants a high ball. Ordered the whiskey first, then 
he wanted a high ball, and that is a mistake, and he 
is losing his memory. 

To Mr. La Fetra: 

That is not the only one that I recall. He came to 
me and wanted a gin ; and then it was a gin fiz, and 
that is another mistake. 

Q. How often did he make mistakes in giving 
you orders? A. Whenever he had a big party he 
always made a mistake. 

Mr. Little: I ask to strike that out as a *23 
conclusion. 

Motion denied. Exception by Mr. Little. 

Q. Give us one or two instances of mistakes he 
made which you recollect now ? A. Whiskey or high 
ball of gin; then he comes back and wanted a gin 
fizz—and all this. Whenever he had a big party 
he always made a mistake. Of course, I never 
worked steady with him; I only worked extra with 
him in the Columbia Club; I never worked steady 
there; always extra. 
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124 David D. Jennings, called on behalf of plain¬ 
tiff, being duly sworn, testified as follows: 

To Mr. La Fetra: 

I reside at 226 East 17th Street. I am a physi¬ 
cian and surgeon; graduate of the Medical Depart¬ 
ment of New York University, of 1886. 

Q. What official positions have you filled, if 
any? A. For a year and a half after graduating I 
was on the house staff of Bellevue Hospital— 
6 months junior assistant, 6 months senior assist¬ 
ant, 6 months as house surgeon. For ten years 
after leaving the hospital I was attending surgeon 

125 of the Outdoor Department of Bellevue Hospital, 
two years attending at the University Medical Col¬ 
lege Dispensary; for ten years assistant to the 
Chair of Surgery of the New York University; for 
five years Instructor in Surgery at the University 
Medical College; for two years Instructor of Oper¬ 
ative Surgery; and for the past years Professor of 
Operative Surgery; one year visiting surgeon to 
Bellevue Hospital, and I have been practicing my 
profession here in the City of New York ever since 
I graduated—active practitioner. I know the 
plaintiff, George Trauber. I saw him at my office; 
I cannot give the exact date I first became ac- 

126 quainted with him, but it was something over a 
year ago—a year or a year and a half ago. 

Q. Just describe what the condition of his head 
was at that time? 

Mr. Little: We object to it as incompetent, 
irrelevant, immaterial, not connected with this 
plaintiff or this accident; time and place is 
not fixed. 

Objection overruled. Exception by Mr. 
Little. 

The Court: Let the witness state the time if 
he has not already. 

Q. About how long ago? A. About a year and 
a half ago. 
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Q. At your office in the City of New York? A. 127 
At my office, which was then at 214 East 17th 
Street. 

Q. State what you saw upon his face and in 
what condition his arm was in? 

Mr. Little: Objected to as incompetent, 
irrelevant, and immaterial what he saw on his 
face and arms, not connected with the injuries 
received at the time of the accident three and 
a half years ago. 

Objection overruled. Exception by Mr* 
Little. 

A. I examined his left arm. 

Q. Just describe the condition of his arm at that 128 
time that you examined it about a year and a half 
or two years ago? A. I examined his left arm 
and found that the power to supinate the arm was 
limited and did not have the full range as in the 
normal condition; instead of being able to be 
brought out perfectly flat was in an oblique direc 
tion. On examining I found that he had scars on 
his face on the right cheek, very discolored on ac¬ 
count of dirt being ground into the flesh; the 
back of the left ear was almost altogether black; 
the normal color was not present on account of 
dirt being ground into the ear; and he had scars 
on his head from a scalp wound; the left ala of 
the nose had been torn and separated; the nose 
was deformed and out of the normal position— 
was bent instead of being straight. His nervous 
system was disorganized—not completely disor¬ 
ganized, but different from the normal, and the 
fact that his mind was sluggish, his reflexes at the 
knee were exaggerated; he suffered from head¬ 
aches ; I did not feel the headaches, so I cannot 
state positively that he had those. 

Q. Assume that on or about the 14th day of 
January, 1899, the plaintiff Trauber was hit with 
sufficient force to render him unconscious, hit by 
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130 a car which was bound south along Third Avenue; 
that he was struck by a car which caused him to 
become unconscious, which caused a severe con¬ 
tusion of the left ear, a contusion of the right ear, 
which caused his nose to become distorted, re¬ 
ceived a severe scalp wound, his cheeks were cut 
open and contused, his teeth were knocked out— 
some of his teeth were knocked out of his mouth; 
his whole left side and right side were bruised and 
injured, his arm and shoulder—left arm and 
shoulder became so that he was unable to use it for 
some time thereafter; that he was unable to 
work for some seven or eight weeks there- 

131 after; that afterwards his memory became 
faulty and his nervous system impaired and 
that a condition afterwards arose whereby 
these scars resulted on his face from those con¬ 
tusions and have remained there down to the 
present time, and that he had never regained the 
use of his left arm; and assume, doctor, that the 
full use of his left arm has never been regained, 
and take into consideration, doctor, what you dis¬ 
covered in reference to his physical condition at 
the time that you examined him, can you or can 
you not state with reasonable certainty whether 
there is any relation between the injuries he re- 

132 ceived on the 14th day of January, 1899, and his 
present condition; also take into consideration the 
fact that he was never injured or met with an acci¬ 
dent since the 14th day of January, 1899? 

Mr. Little: We object to that as incom¬ 
petent, irrelevant and immaterial; improper in 
form, and assuming facts not in evidence, and 
assuming conclusions, some of which are where 
he states in his question that the car caused 
contusions, that the blow caused contusions, 
or that the blow caused the nose to become 
distorted and caused the lips to become con¬ 
tused; that it caused the memory to be im- 
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paired; and, farther, that he had never re 1‘*:! 
gained the use of his left arm. I further 
object to it as a subject not for expert testi¬ 
mony, but the question that the jury in this 
case is called upon to decide. I further object 
to it on the ground that the facts which the 
doctor found on the examination must be 
before the jury; and in asking an expert ques¬ 
tion the witness cannot be asked to take into 
consideration what he found without stating it 
in the question. Incompetent, irrelevant and 
immaterial. 

Mr. La Fetra: That is probably a good ob¬ 
jection. I will state in my question, if you 134 
want me to go about it in the long way and 
delay the trial, exactly what I understand. 

Mr. Little: I want you to do it, because 
there may be something. We don’t know 
anything about it. 

Q. Assume further, on your examination a year 
and a half or two years ago, that you found this 
plaintiff’s left ear—you found evidences of a’ severe 
contusion, and the back of his left ear, and around 
his left ear, was entirely discolored; found the 
scars on his cheek—that you found two scars on 
his cheek. 

The Witness: On the right cheek. 135 

Q. (Continued) That you found two scars on his 
cheek, one on his nose, two on his lips, and one on 
his right ear, and you found that his left arm, that 
he could not- 

Mr. Little: I do not think that is proper. 

Mr. La Fetra: I have to refresh my recol¬ 
lection a little bit about this. 

Q. (Continued) That his left arm—he could not 
supinate his left arm in the normal way, but that 
it was oblique, and that that condition continued 
from the time of his receiving those injuries down 
to your examination, and that they have continued 
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136 f r om that time down to the present—when did you 
last examine him? A. I examined him the other 
day, and I examined him some months ago in my 
office. 

Q. Did yon examine him yesterday? A. Yes. 

Q. State whether or not there is any relationship 
between the injuries that he received and his pres¬ 
ent condition? 

Mr. Little: We renew the objection on all 
the grounds I have stated. 

Objection overruled. Exception by Mr. Little. 
A. I can. 

Q. What is that relation? 

137 Mr. Little: Objected to as incompetent, 
irrevelant and immaterial, beside all objections 
stated to the expert’s question. 

Objection overruled. Exception by Mr. 
Little. 

A. His present condition undoubtedly results 
from the accident which he received. 

Mr. Little: Now, I ask to strike out the 
answer as not responsive; nothing in it about 
his present condition—about the examination 
a year and a half or two years ago. 

The Court: Do you consent? 

Mr. La Fetra: 1 do not quite understand 

138 your objection. 

Objection read. 

Mr. La Fetra: He has already testified he 
examined him yesterday. 

Mr. Little: He may not have found any¬ 
thing yesterday. 

Q. What was his condition yesterday? 

The Court: Do you consent to strike out 
the other testimony? 

Mr. La Fetra: I will strike out his answer 
and I will modify the question by asking 
what he found yesterday. 

The Witness: I found the condition I have tes¬ 
tified to existing at the present time. 
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Mr. Little : I move to strike that out. 139 

Mr. La Fetra ; I will modify the hypotheti¬ 
cal question by stating this fact—you assum¬ 
ing also that you found yesterday that his 
condition was the same as it was a year and a 
half ago. 

Mr. Little: I object to that as incompetent, 
irrelevant, immaterial and calling for expert 
testimony of the witness based upon facts 
that are not in evidence before the Court and 
before the jury. 

Q. (continued) And assuming also that he had 
evidence of severe contusions yesterday when you 
examined him, had evidences of severe contusions 140 
behind the ear and on the cheek, and on the face, 
and his teeth were still in the same condition, that 
you examined him the other day; and assume 
also that his arm was in the same condition—can 
you or can you not state with reasonable-certainty 
that there is any relationship between the accident 
and the injuries. 

Mr Little: Objected to as incompetent, 
irrelevant, and immaterial, containing facts 
not in evidence; not the subject of expert tes¬ 
timony, but the questions the jury are to 
decide in this case. Further the question 
contains conclusions of the doctor based upon 141 
an examination which is not before the jury. 

Objection overruled. Exception by Mr. 
Little. 

A. I can. It was undoubtedly caused by the ac¬ 
cident which he has testified to here. 

Q. Is it or is it not a permanent condition? 

Mr. Little: This is not the physician who 
treated him, and is not connected with the in¬ 
juries in anyway; improper in form. 

Objection overruled. Exception by Mr. 
Little. 

A. It is 
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142 Cross-examination—To Mr. Little : 

I said that his nervous system was disorganized, 
that it was not the same as is in a normal man. I 
also said his mind was sluggish, and that was a 
fact a year and a half ago when I examined him. 

Q. And you, of course, compared the sluggish¬ 
ness of his mind with the ordinary mind of an or¬ 
dinary person—is that right? A. From any 
ordinary man in his condition of life and his occu¬ 
pation. Of course I never saw him before. I be¬ 
lieve the accident was a year and a half before I 
examined him. And what was his condition of 
mind—whether it was sluggish or not before the 

143 accident I don’t know anything about, only by the 

testimony I heard here. Only what he says, and 
I don’t know anything about it myself. Only from 
the testimony I have heard in the trial. I don’t 
know anything about it myself. I don’t know 
anything about his condition of course, of any 
kind, before the accident. The only objective 
symptoms, as doctors call it, are those which you 
can see or manipulate- 

Q Were the scars on the face and behind the 
left ear—is that right? A. No, sir. He had scars 
in several places; his nose was lacerated and 
healed. Scar on the cheek; scar on the lip; 

144 scar on the head. Those are the objective sym- 
toms of the head, superficial injuries. Of course I 
am not willing to testify of my own knowledge 
that those scars were the result of any contact 
with the car, and I have had to base it all upon what 
he told me at the time I examined him. 

Q. It is not an unusual thing for a person to 
have scars on the face, is it? A. Very unusual; 
I never saw a scar such as he had. It is not un¬ 
usual to have scars on the face. I don’t know how 
he happened to go to me; I believe he was prob¬ 
ably sent by Mr. LaFetra. 

Q. Blew into your office some day? A. Yes. 
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Q. Blew into your office? A. I did not under- 145 
stand your phraseology when I said yes. 

Mr. Little: I apologize for it; it may be a little 
slangy. 

Q. Isn’t it a common fact in your profession, 
doctor, at least isn’t it known among you doctors, 
that waiters often have to give up their positions 
because they forget orders—that has not anything 
to do with accidents or railroads or anything else— 
comes from disease or age or from the strain of the 
work that they are under? A. That occasionally 
happens; but I excluded all this in my examina¬ 
tion of the applicant. But it does occasionally 
happen. 146 


James Shannon, called on behalf of the plain¬ 
tiff, being duly sworn, testifies as follows: 

To Mr. La Fetra: 

I reside at 416 Second Avenue. I have resided 
there about 15 months, and before that I resided at 
380 East 24th Street. I resided there about 12 
years, and on Saturday, January 14th, 1899,1 was 
engaged as watchman for Naughton & Co. on 
Third Avenue. Naughton & Co. were changing 
the motive power of the Third Avenue railroad from 
cable to trolley, and I was the watchman stationed 147 
at 24th Street and Third Avenue on that night. 

The street, where it intersects Third Avenue and 
24th Street that day, the crossing, was all planked 
over, and on each side of the crossing was a cut 
where they were laying this electric pipe, at that 
time I was watching. I was standing on the north¬ 
east corner, the uptown corner of 24th Street and 
Third Avenue, at about 7.15 that evening. The up¬ 
town corner on the east side of Third Avenue. On 
the northeast corner. I was standing on that cor¬ 
ner and I was looking west, and I saw this man, 
Trauber, coming east towards me on the uptown 
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148 side of 24th Street, and as he stepped down from 
the sidewalk onto the street I looked towards 25th 
Street and I saw a south-bonnd car coming down; 
it was then about the corner of 25th Street. 

Q. When you saw him walking where was this 
bridge over the roadway, or did it cover the cross¬ 
walks as well? A. Crosswalks. There was a bridge 
for passengers as well as for horses and wagons 
there. 

To the Court: 

There were two bridges: the cut was covered on 
each side of the crosswalk, and this is over that; 
down and up were ropes on the street to prevent, I 
suppose, anybody from falling into the cut. 

To Mr. La Fetra: 

Q. Trauber stepped down off the gutter, then, 
at 24th Street, going towards the east, going to¬ 
wards you, and you were standing on the northeast 
corner of 24th Street? A. I was not on the corner; 
I was on the street, pretty near the east side track, 
but on the side of the avenue. 

Q. Now, after he got across this bridge and was 
about to cross those tracks, when he was between 
the tracks, where was this car which was coming 
from 25th Street—that is, when he was between 
150 the north-bound track and south-bound track, did 
you notice where this car was? A. Yes; when he 
was between the tracks I watched the car until it 
came within about 35 feet of him, then I turned 
around and I seen this man Trauber between the 
tracks and there was a north bound car coming up; 
before the north-bound car reached me the south¬ 
bound car hit Trauber, and I saw the car hit him, 
and then the north-bound car came right between 
me and the south bound car; after it passed me I 
looked over to the west side of the street and I saw 
the hat 1 ying on the cut. I looked over, thinking 
I would find him in the cut. I picked up the hat 
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and there was a lot of broken glass lying alongside 151 
of the hat, and I looked down the avenue towards 
23d Street and I saw the car stop at pretty near 
23d Street, within three houses, and I ran down 
there and at the time I got there there was an officer, 

I think, an officer and a couple of men were taking 
the man Trauber out from under th 6 car and lay¬ 
ing him out between the two tracks. I took a look 
around' the car and I found the head light of the 
car broken; then they took this Trauber into a 
cigar store, laid him on the floor there and sent for 
an ambulance, and I went back to my position. 

The time he stepped from the sidewalk on to the 
street, then the car was about 25tli Street. When 152 
he stepped from the bridge on to the tracks then 
the car was within 30 feet of where I stood, or about 
30 feet of where he stood, or 35 feet. At that time 
the north-bound car was pretty near about the same 
distance but going slower. Mr. Trauber got over 
to the north-bound track, and in the act of turning 
around to go back, I think facing towards 23d 
Street, when he turned around, when the south¬ 
bound car came up and struck him—he turned 
around to go back to where he came from. I 
couldn’t tell you how fast the south-bound car 
travelled from 25th Street to 24th Street. I had 
been working there for Naughton & Co. for about 153 
four months. I had been working afterwards for 
him for about 15 months, I guess. I know the 
speed of cars that run up and down that avenue. 

I don't know how fast they generally run from 25th 
to 24th Street. I couldn’t say it was running a 
mile a minute or a mile an hour or what; I do not 
know what distance or what speed it had to run. 

The car was going fast from 25th Street to 24th 
Street. It did not slacken its speed from the time 
it left 25th Street until it struck the plaintiff. The 
motorman on the south-bound car did not ring his 
gong. 
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154 Q. What, if anything, did the motorman of that 
south-bound car do in reference to that car in the 
way of warning the plaintiff, or giving any signals? 

Objected to as incompetent and irrelevant, 
particularly immaterial on the ground that the 
plaintiff testified that he saw both cars. 

Objection overruled. Exception by Mr. 
Little. 

A. He did not give any signals or warning. The 
north-bound car did not give any signal either. I 
went down after he was struck and saw him picked 
out from under the car. He was lying between the 
tracks, right alongside of the car on the east side of 

155 the car. The headlight of the car was broken. 
The glass that was on the track I picked up off the 
street and fired it away by the elevated railroad 
post, and it laid there for many weeks afterwards. 
When he was picked up I saw the officer and, 
well, ten or fourteen, probably, people there; there 
was not a great many; I did not know them; I did 
not know anybody. The crowd gathered after the 
accident. The only party I recognized there was 
the officer. I did not help to pull Trauber out from 
under the car. I did not put a hand to him. I saw 
him pulled out. The officer and another man—two 
men with the officer pulled him out, but I know the 

156 officer was one. A few days, sometime after the 
accident, I saw you up there, that is you came to 
see me. A couple of days or a couple of nights, 
something like that, after the accident; I never 
took any particular notice what time it was. I told 
you about the glass and you asked me if I knew 
where there was any. I told you there was a pile 
over by the elevated post, and you told me to get a 
piece of it or a couple of pieces. The pieces you 
got were similar to that (handing witness glass). 
Those are the pieces of glass you got at the time. 

Mr. La Fetra: I offer them in evidence. 

Mr. Little: Objected to as incompetent, ir- 


Digitized by Tooele 



63 


relevant and immaterial; was not taken at the 167 
time of the accident; it was two or three days 
afterwards. 

Objection overruled. Exception by Mr. 
Little. 

Cross-examination—To Mr. Little: 

Q. How do you know those are the pieces? A. 

Well, they are just the shaped pieces I gave 
him. I know those are the pieces because they 
look like the pieces. The thickness in that piece 
I can identify them by. I went and picked them 
up myself. The evening that Mr. La F^tra came 
up to see me. It might have been four days or ] 58 
three days—two days after the accident. I picked 
them up—right on the west—on the south bound 
track of Third Avenue; right where this Trauber 
was struck by the car. The glass I picked up was 
on the street. On the south-bouud ti*ack; 24th 
Street, where I was watching. Not on the north 
corner or between the tracks, just a little about— 
say about ten feet we will say from the corner. 
Trauber was in the act of turning around when he 
was hit. That is right. He did not step back¬ 
wards this way (illustrating). He did not step 
backwards. Turned around to go west again, as I 
thought, to get out of the way of the north-bound 159 
car. He was then, when the car was 30 or 35 feet 
away from him, he was between the tracks, and 
turned around to go back west again. The south¬ 
bound car hit him. I saw it. And at the time the 
south-bound car hit him the north-bound car had 
not quite got up to him yet; if it had got up I 
could not have seen the other side of the car. It 
had not reached him. At the time he was in the 
middle of the track, the south-bound car was about 
30 or 35 feet away from the north, coming fast, and 
the north-bound car was about the same distance 
south coming a little slower. He was in the act of 
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160 going across. He was between the tracks already. 
The distance across those tracks—there were two 
tracks there—must be about 18 feet. I do not 
know,—18 feet or about—I could have measured. I 
never did give the width of the gauge in New York 
of a street car track any consideration. I said I 
watched there for about four months. 

Q. Just show us, if you can, about how wide the 
tracks are? A. Well, about the width of the track, 
we will say, is about from there (indicating) over 
to that rail (indicating). 

Q. There are two tracks? A. That is one track. 
Then there is the distance between the tracks; 

161 that might be five feet between the rails, and the 
other track is five feet more—fifteen—and six be¬ 
tween; I could not say for sure what it is. I 
never measured it. I will tell you where I am 
working now; I am working in the Dock Depart¬ 
ment. It will be two years the fourth of next June 
that I have been working there. I got there 
through politics, I suppose—nothing else. I am 
there yet. 

Q. Pretty good politics? A. Well, it might be. 
By the Court: 

Q. Praying that he be kept there, is that right? 

^02 A. That is right. 

To Mr. Little: 

I never knew Mr. Trauber before this accident; 
never saw the gentleman before. That is sure. 1 
am positive that the motorman on the south-bound 
car never rung a bell. I am positive, too, that the 
motorman on the north-bound car did not ring a 
bell. 

I remember how long ago this was. It was the 
14tli of January, 1899. I remember the date. That 
is three years ago. I am quite positive about it; 
recollect that over three years that no bell was 
rung. I recollect that no bell was rung at all 
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on either car three years ago this last January. 163 
There was no bell rung. I was sitting in this 
court-room all the morning. 

Q. You heard the clock strike twelve, didn’t 
you? A. Twelve o’clock. 

Q. Yes? A. I did not pay any attention to it. 

Q. Didn’t you hear it? A. I might. I was out¬ 
side a coui>le of times. 

Q. Well, eleven o’clock—did yon hear it—did 
you hear it strike at all this morning? A. No. 

Q. Not three years ago, but this morning? A. 

I did not hear it strike. I don’t know whether it 
struck or not. 

Q. Not three years ago, you know, but right 104 
here this morning? A. I paid no attention. 

Q. And still yon are telling this jury that over 
three years ago—that no bell was rung on this car? 

A. Yes, and I remember it well. 


Edward Hussey, called on behalf of plaintiff, 
being duly sworn, testified as follows: 

To Mr. La Fetra: 

I am employed at 7 East 31st Street as bell boy 
in a boarding-house—St. Albans. I remember 
Saturday, the 14th of January, 1899. I was not 
right near 24th; right near the cigar store; east *65 
side of Third Avenue. I remember seeing the 
plaintiff, Mr. Trauber, being carried along by a 
car. I seen him get carried along; I did not know 
what it was, and I looked over and I seen a man’s 
feet sticking out between in front of the car. They 
stopped the car and some gentleman—I can’t 
remember who it was—we went over and I hollered 
“Police,” and he stopped the car nearly 23d 
Street, and his coat was all torn, and he was 
wedged in between the car and the fender. Not 
one of those long fenders that go out in front of 
the car—one that comes to a point underneath, 
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166 underneath in front of the wheels. My attention 
to this car first was attracted when I heard the 
glass break. When I heard the glass break the 
car was right near 24th Street. 

Q. Was it north or south of the south crossing 
of 24th Street? A. Was it north or south? 
When I heard the glass break it was about south 
crossing of 24th Street. I did not see the car 
strike Mr. Trauber. I did not see the glass break 
or nothing, but I heard the glass break and I 
looked around and I seen something under the car; 
the car was going—it was not going very high 
speed, but just like a regular car would go, when I 
267 saw something under the car. 

Q. After you saw this object underneath the car 
—wedged in there—how far did it go before it 
stopped ? A. It went from about here (indicating) 
out to that outer wall over there. 

The Court: Can we approximate that? 

Do you believe that is 50 feet? 

The Witness: No. 

(It was agreed between counsel that it was 

48 feet). 

There was a couple of boys with me that night. 

Q. Who were they? A. Well, there is two over 
there. 

1co Mr. Little: Give their names; it will save 

lb8 

time. 

Q. Who are they; give their names? A. Fred 
Will, Charles Voss, Jack Shusterman, and another 
boy was coming up the avenue with us. I saw Mr. 
Trauber picked out and put in the ^ambulance and 
taken away. His face at that time was all blood. 
All covered with blood. 

Q. Did he or did he not speak after the accident, 
before he was taken into an ambulance? A. 
Didn’t know where he was. His clothes were all 
battered and torn. I heard the glass break and I 
seen the south-bound car right at 24th Street, on 
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the south-bound corner. The north-bound car— 169 
that was past the south-bound car, after he got 
ahead. The north-bound car went right ahead. I 
did not see Mr. Trauber cross from the—step from 
the northwest corner of 24th Street into the 
gutter. 

Cross-examination—To Mr. Little: 

I didn’t know anything about it until I heard 
some glass break. The north-bound car at that 
time had passed, and I had an unobstructed view 
of the sonth-bound car—I could see the south¬ 
bound car. The front of it was past the sonth- 
bound crossing of 24th Street. Well, about over 
to that railing (indicating a railing in the court¬ 
room, the distance being agreed upon as about five 
feet). At that time the man was under the front 
of the car. Under the car on the east side of the 
fender. I was on the east side of the street. I 
saw the car stop about opposite the cigar store. 

The cigar store, it was quite near 23d Street—it was 
nearer to 23d than it is to 24th. It is a little over 
the middle of the block. 

Q. Right near the Glenham Hotel—Compton 
Hoiise—near there? A. It was up further than 
that. I did not see the accident itself. 

171 

Charles Yoss, called on behalf of plaintiff, 
being duly sworn, testifies as follows: 

To Mr. La Fetra: 

I am a little hard of hearing. 

To the Court: 

I don’t hear well. 

To Mr. La Fetra: 

I work for Greese & Riggs, 34 East 40th Street. 

I have worked there about six months, and before 
that I worked for the Venetian Iron Company. I 
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372 remember Saturday evening, January 14, 1899, 
when this man Trauber was run down by a south¬ 
bound caron Third Avenue and 24th Street. 

Q. When did yon first see this south-bound car 
—where were you—which side of the street were 
you? A. Standing in front of the cigar store. 

To the Court: 

That is 24th Street. 

To Mr. La Fetra: 

The cigar store which I was in front of was 24th 
Street, east side of the avenue. 

I was with Fred Will and a couple of other fel- 
1 r 

lows. Edward Hussey was with me. I notice Mr. 

Trauber going across the street. When I first saw 

him he was on the other side of the street, crossing 

over. The south-bound car—the car coming from 

25th Street when I first saw it—was right on the 

north side of 24th Street. When I-first seen Mr. 

Trauber I seen him in the middle of the car track 

on the south-bound going down. At the north 

crossing. I don’t remember what I saw next. 

Q. Just tell the jury what you saw; how this 
accident occurred, if you can; tell them all about 
it; all that you know; tell the jury what you saw 
—what you saw Trauber do and what you saw the 
174 car do? A. All right sir. I can’t remember any 
more. I saw Mr. Trauber struck. I saw the car 
before it struck Mr. Trauber. He was away from 
the car when I first saw Trauber and the car about 
thirty feet. That is, Mr. Trauber was at the north 
crossing of 24th Street and Third Avenue, and the 
car was about 30 feet north of that between 24th 
25tli Street. I saw Mr. Trauber walk over the street 
over to the east side. 

Q. Just explain to the Court when Mr. Trauber 
started from the south-bound tracks to the north¬ 
bound tracks what you saw and what he did, if 
anything. Did he walk or did he run? A. He 
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walked and went over and saw the north-bound car 175 
coming and then he jumped upon the south-bound, 
and the car struck him and he went down; pulled 
him along as far as in front of the cigar store. 

Q How far after the south-bound car struck 
him before the south-bound car stopped ? After he 
was struck, how far did that car go which struck 
him before it stopped? A. Right up in front of 
the cigar store—about thirty feet. The cigar store 
is right off the corner—three doors off 24th Street. 

The car went after it struck him before it stopped 
from here to the end of the wall (indicating). 

(It is admitted that the distance referred to 
by the witness is 48 feet.) 175 

I did not run over, but I stayed on the sidewalk, 
and I saw Hussey—I seen Hussey and some other 
man pick him up, with the policeman, and carry 
him into the cigar store. I waited for the ambu¬ 
lance to come and take him away. I did not 
notice the condition of his face, or if he spoke after 
he was taken out from under the car. 

Cross-examination—To Mr. Little: 

I am 18 years old. When Trauber stepped on 
the track, the car was 30 feet away. 

Q. Well, point out 30 feet in the room here? 

A. How far the south-bound car was away from 
Trauber? 177 

Q. Yes, the 30 feet—how far was it? A. From 
here to that railing up there (indicating). 

(It was agreed that the distance referred to 
by the witness was about 30 feet.) 

To Mr. Little: 

I don’t know if I do or not remember it better 
to-day than I did three years ago. That is my 
signature (handing witness a paper). I signed 
that. I signed that, went before a man and signed 
it. 

Mr. Little: I offer it in evidence. 
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178 Mr. La Fetra : I will examine the witness 

as to his signature before it goes in evidence. 
Tht Court : You may do that. 

To Mr. La Fetra: 

Before I signed this I did not read it over. I 
only just told it to the man. 

Q.. What did you tell to the man before you 
signed the paper—what did he say to you? A. 
Before I signed it? 

Q. Yes? A. Did not say anything to him, I do 
not think. He read it over to me. 

Q. And what did he tell you you were signing 
Yjq when you signed it? A. He told me to swear that 
I seen that. That I seen the accident. That is all 
he said to me. 

To Mr. Little: 

He asked me what I saw and I told him. 

To Mr. La Fetra: 

He wrote this out while he was talking to me. 
Paper marked Defendant’s Exhibit B. 

To Mr. La Fetra : 

I think that is the man there (pointing out man 
in court room) who took the affidavit. That man 
lg0 (indicating). 

To Mr. La Fetra: 

I did tell him that “the yell I heard I believe 
was the gripman’s hollering for him to get out of 
the way.” I told him; I told him—I believe I 
said that. 

Q. What did you first hear that attracted your 
attention to this man Trauber crossing the track? 
A. What did I first hear? 

Q. Yes, or what did you first see? Did you see 
before you heard anything, or did you hear before 
yoii saw anything? A. I could not remember what 
I heard. 
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Fred Will, called on behalf of plaintiff, being 181 
duly sworn, testified as follows: 

To Mr. La Fetra : 

I work at 52 West 125th Street for Strauss & 

Co. I have been working for them two years. On 
January 14th, 1899, I did not see this accident to 
Mr. Trauber at Third Avenue and 24th Street. I 
saw him taken from under the car and into the 
cigar store. Charley Yoss, Edward Hussey, Jack 
Shusterman, and a couple of other boys were with 
me. This cigar store was from 23d Street and 
Third Avenue about 40 feet. 

Q. Just point out forty feet in this roomP^A. 
About that railing (indicating) to a little -a Sou t 
that railing up there (indicating). Breaking glass 
first attracted my attention to this car. I did not 
see the north-bound car. I heard the breaking of 
the glass. I did not see Mr. Trauber struck at 
all. There was nothing between me and the 
south-bound car at the time I heard the break¬ 
ing of the glass. The car was going under pretty 
full speed when I heard the breaking of the 
glass—when I first notice it after the breaking of 
the glass. Just before I saw this car coming along we 
were coming up from 14th Street; we were walk¬ 
ing up all together. After the car struck Trauber 
it stopped about forty feet away from the corner, 
from the south corner of 24th Street. I did not 
see Trauber struck. I did not see Mr. Trauber 
struck because I was not looking over that way. 
There was no gongs rung. I did see Trauber after 
he was picked out from the front of the car. When 
the car stopped his body was half-ways underneath 
that fender. His head was towards the west side, 
his feet towards the east. His head was all full of 
blood and dirt, and his clothes were ripped; they 
took him into a cigar store and laid him on the 
floor. That was the cigar store nearer 24th Street 
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184 than it was to 23d Street. It was four doors away 
from the middle of the block. 

Cross-examination—To Mr. Little: 

Q. What is your name, Arthur or Fred Will? 
A. Yes. 

Q. Ever go by the name of Arthur? A. Yes, 
Fred Arthur. I was an American District Tele¬ 
graph messenger at that time. 

I did not hear any bells ringing. I won’t say 
there were not any rung. I did not hear any. My 
recollection three years ago might be a little better 
than it is to day. (Handing paper to witness.) 
That is my signature—Arthur Will. 

Q. If you said in there that the bell was ringing, 
that is a little more liable to be correct, isn’t it? 
A. If the bell was ringing? I did not see the acci¬ 
dent at all. Don’t know anything about how it 
happened. 

Mr. Little: I offer that in evidence. 

Recess until 2 p.m. 

Examination of Fred Will resumed—To Mr. La 
Fetra: 

Q. Is. the man present who came and questioned 
186 y° u a ^ ou ^ how this accident occurred before you 
signed this paper? A. He did not read it over to 
me, but just told me to sign the paper if I saw the 
accident. He did not read it over, but told me to 
sign the paper that I saw the accident. I did not 
read it over before I signed. 

Paper marked Defendant’s Exhibit C. 

Q. Is that man in court here? A. I would not 
know him if I saw him again. He talked to me 
about ten minutes. 

To Mr. Little: 

I talked to the man for ten minutes and he wrote 
down what I said three year ago. 
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Q. And you could not tell him to-day in court, 187 
and yet you can tell us whether the bell rung on 
the car three years ago or not? A. Ringing the 
bell, I am not quite sure about that. I am not sure 
now about ringing of the bell. T have not been 
talking to anybody about this case since recess 
while I was a witness on the stand. I was down¬ 
stairs with Voss and Hussey to lunch. I have not 
said a word about my testimony or about the 
papers. 

Q. Then on the stand testifying and went out 
with Hussey and somebody else and didn’t say a 
word? A. No, sir. I did not talk to the lawyer, 
or to any of his clerks; they went to their dinner 188 
and we went to our dinner; they went up Broad¬ 
way and we went down Third Avenue. I did talk 
to them right here in the court-room before I went 
out. We were talking about the papers here. 

Exhibit read to the jury by Mr. Little. 

To Mr. La Fetra : 

I signed that paper. I did not see the car strike 
Mr. Trauber. I didn’t see Mr. Trauber at all. I 
didn’t see him until he was underneath the car. 
When my attention was first attracted to the car it 
was about the middle of the block. 

Q. And how long after you saw — your attention ^ 
attracted to the car, before this car stopped in the 
middle of the block, or how long a time elapsed 
between the first time you saw the car with Trauber 
underneath it before it stopped? A. I couldn’t 
tell you that. 

Q. Was it a second or was it two seconds or was 
it a minute — you know what a minute is? A. Yes, 

I know, but I couldn’t tell you that. 

Q. Was it about the time you saw him under 
the car that the car stopped? A. When he stopped 
in the middle of the block. 

Q. Where was the car when you first saw, or 
your attention was attracted to it — where was the 
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190 car with reference to where your attention was at¬ 
tracted to the car? A. In front of the cigar store. 
I did not notice anything until the car got in front 
of the cigar store. 

Q. When it got in front of the cigar store did 
the motorman do anything in reference to that car? 
A. Hussey ran over there and told him to stop the 
car; then he hollered for the police. The car was 
moving at half speed before Hussey ran over and 
told him to stop it. The motorman commenced to 
slacken the speed of the car pretty near in the 
middle of the block. We were walking up Third 
Avenue on the east side of the way when he com- 

191 menced to slacken the speed of the car. Hussey 
left the east side of the avenue and run over to the 
car. He was slacking up when he left the east side. 

To Mr. Little: 

Q. What is true, now—what you swore to before 
a notary three months after the accident or what 
you tell us here, three years and three months after 
the accident; which is true? A. I cannot remem¬ 
ber everything I says three years ago. 

Q. Of course you cannot. Which do you want 
the jury to believe, what you say to-day or what 
you said three years ago? A. What I said to-day. 

192 Q. You think your memory, like some wine, gets 
better with age, is that it? A. I don’t know about 
it. 

To Mr. La Fetra: 

The statement I made on the stand to-day is 
pretty near the same as I gave this employee of the 
Metropolitan Street Railway Company who came 
to see me, to the best of my recollection, and the 
statement I make on the stand is the statement I 
believe is true and as I saw the accident. That is 
all I saw of it. 
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To Mr. Little: 

I think the statement is pretty nearly the same. 

They are pretty near the same. 

Q. Do you remember what you said to Mr. 
Sanders three years ago? A. I told the man I saw 
the man get taken out from under the car and taken 
into the cigar store. 

Q. Didn’t you tell him you saw him leave the 
corner of 24th and Third Avenue walking east? 

A. Southwest corner of 24th Street. 

Q. You saw him leave there and walk east? A. 
Walk east. 

Q. You told us here about three or four minutes 
ago the first you saw of him was when you heard 194 
the crash? A. There was two or three people 
walking east there; I did not take notice of the 
men walking there or who it was. I heard a crash 
and turned around and looked. 

Q. Which is true, you saw him first when you 
heard the crash or you saw him walk across? A. 
There were two or three people walking across; I 
did not take notice of who it was any more. 

Q. What crossing was he on, this man you saw: 

“ I saw a man walking eastward; he had just left 
the southwest corner of 24th Street and Third 
Avenue;” is that right? A. Yes. 

Q. You saw him there? A. Saw two or three 195 
of them crossing there. I didn’t say anything 
about two or three of them there. 

Q. “I paid no further attention until I heard 
a crash of breaking glass, and I ran to where the 
car was coming to a stop a short distance below 
24th Street ”—is that right? A. Below 24th 
Street, right in front of the cigar store. The 
cigar store is four doors away from 24th Street. 

It is nearer to 24th than it is to 23d. 

Q. “I heard the gripman’s gong ringing as he 
was crossing 24th Street? ” A. 23d Street. 

Q. “I heard the gripman’s gong ringing as he 
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196 was crossing 24th Street ”—remember saying 
that? A. I don’t remember saying that any more. 

Q. You remember what yon said here a few min¬ 
utes ago, that the gong did not ring? A. I did not 
hear any gong ring. My recollection might be 
better to day than it was three years ago when I 
stated this. I don’t know if it is. I don’t re¬ 
member it now. I don’t remember anything I 
said three years ago; I have so much to think of. 


Myles Doran, called on behalf of the plaintiff, 
being duly sworn, testified as follows : 

J 97 To Mr. La Fetra : 

I am a police officer in the City of New York 
and now attached to the 33d Precinct. I was 
attached to the 18th Precinct on or about the 14th 
day of January, 1899, and that precinct took in 
24th Street and Third Avenue. My post on the 
evening ran from 23d to 27th Street and Third 
Avenue. I saw the plaintiff after he was injured. 
I assisted in taking him out from under the car, 
from under the front platform of the car. The 
boys were there at the time. I took their names 
as witnesses, and Mr. Shannon was there. He 
was stationed there as watchman at the corner of 
24th Street and Third Avenue. I was about 25 
feet north of 23d Street when my attention was 
first attracted to this south-bound car, this car 
coming from 24th Street towards me. My atten¬ 
tion was first attracted to this car by these boys 
hollering that there was somebody under the car. 
After they hollered the car was nearly stopped at 
the time I seen it. It stopped about the middle of 
the block—100 feet from 24th Street. I picked 
him up with somebody else and took him into the 
— cigar store and rang up an ambulance, and he 
was taken away in the ambulance. About five or 
six minutes after he was taken to the cigar store, 
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before the ambulance came; I sent in a hurry call. 199 
He could speak. I could not understand what he 
was saying. Well, I could not really tell you how 
injured he was; he was all dirt. There was some 
blood around his head; he was all mud; the track 
was being took up, and the car stopped. It was 
near to 23d, I guess. I did not see the car 
strike Trauber I did not see the headlight of the 
car after it stopped. I did not notice it. I heard 
no gong sound. 

Cross-examination—To Mr. Little: 

Q. Then your idea of it is the cigar store is 
nearer 23d than it is 24th? A. No, but I took him 200 
in there for the convenience of the telephone; I 
had to do two things at once; that is the reason. 

Q. Is that what I asked you? A. No, it is 
nearer 24th Street. I did not. say the cigar store 
was nearer 23d Street. It is nearer 24th Street; 
it is the third door south of 24th Street—317. 

Q. Where is the door at 24th Street—is it on 
the corner or on the other side of the 
house, the door of the house on 24th Street? 

A. It is a liquor store; it is on both sides. The 
cigar store is from 24th Street corner 60 feet south 
—2 houses. I did not see anything about the ac¬ 
cident at all. I saw that the car was lighted. I 
did not see any north-bound car, and my attention 
was attracted by these boys. I don’t know 
whether I just chased those boys away from the 
drug store on the other Corner, monkeying around 
there; they were near the drug store anyhow. I 
don’t remember if I told them to move on. Of 
course, I don’t want to say that there was no bell 
rung there; I don’t remember anything that hap¬ 
pened before the boys attracted my attention. 

My attention was not attracted to anything before 
that; I was looking the other way. The ambu¬ 
lance got there in about six minutes, I should 
guess. I saw the ambulance surgeon. I guess I 
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202 would know him now if I was to see him. I think 
that gentleman there with the glasses is very like 
him. I did not have any conversation with him 
there when the plaintiff was around; we put him 
in the ambulance. I rode down to the hospital. I 
can’t very well remember if there was anything 
said in the presence of Mr. Trauber by me or the 
ambulance doctor or Trauber himself. Trauber 
could speak at the time. He could mumble some¬ 
thing, but we could not understand. I did not 
get his name right. I got the name from him, 
something like it. I entered it on the police blot¬ 
ter. I got the cigar man to speak German to him 

203 and get that name. I got it from him in the cigar 
place; he lived in 105 East 25th Street. I could 
not really tell what his condition was there at that 
time because he was all dirt. I see he was injured. 
I did go over to the hospital with him. I rode 
down on the ambulance to the hospital. I went in 
the hospital. I don’t know very well what ward 
he was taken in. I guess he was taken down to a 
ward in the pavilion, down in the yard, whatever 
that is. Down in the yard of the pavilion. There 
are two wards there; there is another one on the 
28th Street side. That one is the front side. I 
think the number of it was 32, if I am not mis- 

204 taken. I don’t know what they call it. 

To Mr. La Fetra: 

That is Doctor Clark there; that is the ambu¬ 
lance surgeon standing over there. That is the 
gentleman I pointed out who was on the ambulance 
then. 

Edward P. La Fktra, called on behalf of 
plaintiff, being duly sworn, testified as follows: 

The Witness: 

I am an attorney at law and am one of the 
attorneys who represeut the plaintiff, Mr. Trau- 
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her. On or about the middle of the month or latter 205 
end of January, 1899, I had an interview with Mr. 
Shannon, and he directed my attention to certain 
glass that was up against the elevated railroad 
pillar, and this is the glass he gave me, and it has 
been in my possession ever since. That is all. 

No cross-examination. 

Samuel Lewis, Jk., called on behalf of the 
plaintiff, being duly sworn, testified as follows: 

To Mr . La Fetra: 

I am in the employ of your firm. I had charge t 
of interviewing the witnesses in this case. When 
this case was called for trial I tried to find Mr. 
Shusterman and Mr. McDonald, who was upon the 
police blotter. I went to McDonald’s house and 
interviewed his brother. 

To Mr. Little: 

I could not find them. He is in Vermont. The 
same is true of Shusterman. Shusterman is not in 
New York. As to the physicians of the Bellevue 
Hospital—I went to Bellevue Hospital and I saw— 

I don’t know whether it was Mr. Weaver—the 
gentleman in charge; he is manager of some de¬ 
partment there, who seems to have the direction of 207 
the records. I think his name appears somewhere 
in the papers there. Not Ricketts. I saw Mr. 
Ricketts also; I saw Mr. Ricketts, and I don’t 
know whether it was Sweeny or Weaver, and he 

told me- He told me he knew Dr. Clark, that 

Dr. Clark was not in the best of health while he 
was there, that he acted for sometime as an assist¬ 
ant and as a substitute, acted as a substitute for 
some time, that he was not in good health, that he 
had gone down South for his health, and he di¬ 
rected me to some lady on the main floor of the 
building or in the main office of the Bellevue Hos- 
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'208 pital, and she told me exactly the same thing. I 
was unable to find Dr. Clark, to find out his ad¬ 
dress. 

To Mr. Little: 

This was the first time that the case appeared on 
the call calendar; it appeared on Friday; it was 
sent back once. It was more than four months 
ago; but I went there, subsequently, however. 
The last time I went there was about six weeks 
ago. 

Plaintiff rests. 

209 Mr. Little: We move to dismiss the com¬ 
plaint in this action, first, on the ground that 
there is no evidence in the case of any negli¬ 
gence on the part of any of the servants of the 
defendant in charge of the car or cars in 
question. Second, that the evidence shows 
that the plaintiff did not use that care which 
the law requires of him in crossing the street, 
and he is guilty of contributory negligence; 
and 1 call to your Honor’s attention, particu¬ 
larly and specifically, the evidence of all the 
witnesses, that after leaving the sidewalk, 
starting to cross the track, getting to a place 

210 of safety, which one of your own witnesses 
says is a distance of 6 feet between the tracks, 
he never paid any attention to the south-bound 
car, which was lighted, and which he had seen 
coming fast, for the purpose of getting out of 
the way of another car of which there is no 
dispute about where it was either directly in 
front of him or some twenty or thirty feet 
from him, deliberately stepped back or turned 
around right into or just in front of the car 
approaching from the north. I submit there 
is absolutely nothing in this case to go to the 
jury upon which any negligence can be predi- 
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cated or upon which the plaintiff can be fairly 211 
stated to be free from contributory negligence. 

Motion denied. Exception by defendant. 

James Bayard Clark, called on behalf of de¬ 
fendant, testified as follows: 

I am a physician and surgeon, practising in New 
York, and in January, 1899, I was connected with 
Bellevue Hospital in an official or semi-official ca¬ 
pacity. I was ambulance surgeon. I have not 
been connected with the hospital recently. I have 
been practicing in New York recently, at 40 West 
48th. 

Q. Now, first tell us what ward No. 32 in the 212 
yard is known as at Bellevue Hospital? 

Objected to as irrelevant, incompetent and 
immaterial. 

Objection sustained. Exception by defend 
ant. 

I remember a call to Third Avenue and 24th 
Street, but I don’t remember the time. 

Q. Won’t you tell ns the condition that you 
found the man in there, where he was, and all 
about, so that you can identify it? 

Mr. La Fetra: He has not identified this 
man. 

Q. Have you any independent recollection of it, 213 
doctor? A. I remember. I do not think I could 
refresh my recollection by an inspection of the 
records of the hospital. I have seen the records 
recently; I saw them to-day. 

Q. Won’t you look at this record and see if you 
can recollect? 

Mr. La Fetra : Before you look at the record 
I would like to ask you a question, with the 
Court’s permission. 

To Mr. La Fetra : 

The record is not in my own handwriting. 
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214 To Mr. Little: 

I remember having seen Mr. Tranber, the plain¬ 
tiff, that I have seen on the stand here, in Febru¬ 
ary, 1899, on Third Avenue and 24th Street. I 
remember it was on the east side of Third Avenue. 
I think it was in the evening. I was only ambu¬ 
lance surgeon for six months, from January 1st to 
July 1st of that year, 1899. I could not say if 
that was the only call that I had in that neighbor 
hood about that time. I remember taking him to 
the hospital. 

Q. Then I will ask the doctor to tell all he knows 
about the condition of the man and what he did 

215 with him, what you remember of the case? A. I 
remember finding a man upon the floor of a store 
on Third Avenue, and he was very dirty and be¬ 
draggled, his body and clothes and face showed 
evidences of an accident and his face was covered 
with dirt and blood. I remember that he was put 
in the ambulance. Beyond that I have no recol¬ 
lection. 

(No cross-examination.) 

John Hassktt, called on behalf of defendant, 
being duly sworn, testified as follows: 

216 To Mr. Little: 

My business is motorman on Third Avenue. I 
have been a motorman on Third Avenue going on 
nine years. I have been in the employ for nine 
years; I have been first driver, then gripman, then 
motorman. I have been on the road altogether 
nine years next August. Before I went with the 
company I drove on Fourth Avenue, for two years, 
a horse-car. 

Q. How long have you been in the railroad busi¬ 
ness? A. Never done anything else in the coun¬ 
try, only on both roads. I have been in the coun¬ 
try 11 years. I was the motorman of the car that 
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struck the plaintiff here. I had a small box car, 217 
closed car, a car like those used on 42d Street now, 
motor car. There was Mail Car B attached to it, 
United States mail. This accident happened some 
time after nine o’clock. My car and headlight was 
lighted. 

Q. Now, won’t you tell the jury in your own 
wuy, and make it as short and concise as you can, 
just when you first saw Mr. Trauber, all about it, 
everything you did and everything he did? A. 
South-bound that night at 24th Street. This man 
was behind the elevator pillar south of the cross¬ 
walk, of the south crosswalk of 24th Street; he 
was behind the elevator pillar at the downtown 218 
side of 24th Street. I was in about 8 or 9 feet 
from him, when he stepped from behind the ele¬ 
vator pillar out in front of my car; I gave a holler 
at him and he gave one jump in front of my car; 

I hollered at him and he made one jump in front of 
the car when I hollered at him. I gave the brake- 
man three bells on the tail-end, and we stopped in 
about 25—between 25 and 30 feet after I struck 
him. I put on the brakes, stopped as quick as I 
could. There was bells sounded. Before I came to 
the crossing I was—rang the bell. 

Cross-examination—To Mr. La Fetra: 

219 

I was motorman of that car. I mean by giving 
three bells—I gave three bells to the brakeman on 
the trailer—to the brakeman on the mail car—the 
mail car behind. 

Q. And until you would ring your bell to notify 
the brakeman on the mail-car that was behind you, 
he would not put on his brake, would he—he never 
put on his brake to stop the mail-car which was 
attached to yours until you notified him by three 
bells? A. Of course that was in case of accident 
to put it on quicker. I could stop my car without 
notifying the man on the mail-car at the same 
time, but not so quick. I could stop both cars 
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220 with the front car, but not as quick as by he ap¬ 
plying his brake—not in as short a space. I mean 
to say I could stop both cars by turning on my 
brake without notifying the other man to turn on 
his brake, but not as quickly. The street in 24th 
Street at that time, the east side of the avenue, 
they were changing at that time the power to the 
electric. 

Q. Was a ditch alongside of the rails? A. Not 
as far as where I was. There was no ditch along¬ 
side of my railroad track at all to the west of 
my railroad track. There was no bridges there; 
no bridges either on the north crosswalk or on the 

221 south crosswalk. The pavement, it has been dis¬ 
turbed and put down in a loose sort of way, but 
there was no ditching. No ditches as far as he 
came out. There were ditches at the east side, 
along the railroad track at 24th Street and Third 
Avenue, when I saw this man Trauber. Not on the 
west side, not up as far as that on the west side; 
it was down nearer to 23d Street. I think there 
was none between the middle of 23d Street and 
24th Street, north of that at all. I know there 
was not. The pillar that he jumped out from be¬ 
hind must have been between 15 and 20 feet south 
of the south crosswalk of 24th Street; I could not 

222 exactly say to the exact foot of it. There was 
15 feet south of the south crosswalk, where Mr. 
Trauber jumped out, and he jumped from the west 
side right into my car. I was in about eight feet 
of him when I saw him. When I saw him he was 
only eight feet from me. The headlight struck 
him. Broke the glass of the headlight. I went 25 
or 30 feet—about 20 or 27 feet—before I stopped 
the car. After I struck him I went about 27 feet. 
I put on my brake and rang three bells, both to¬ 
gether; we had a lever and spindle brake. When 
I rang the bell I had to lift up one hand and the 
other on the lever. I only used one hand then to 
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8top the car; there was a lever brake. It was a 223 
cable car. I worked for the Fonrth Avenue line 
and Third Avenue line. I did not work any place 
else. . On the Fourth Avenue line I worked under 
the name of John Hassett. In the Third Avenue 
line I worked under the name of John Has¬ 
sett. I left the Fourth Avenue line and went 
to work on the Third Avenue line because the 
assistant-super and myself had a little trouble; 
we did not agree. I am sure I worked on the 
Fourth Avenue line under the name of John 
Hassett. I rang my gong going from 24th Street 
crossing—not for this man, for I did not see him. 
When I crossed the north crossing of 24th Street 224 
I released my cable and was taking it up again. I 
slackened the speed of my car a little; we got to 
slack. It is down grade from 25th to 23d Street, 
but not so much down grade, and it runs from 27th 
Street down to 22d Street. I commenced to ring 
my gong before I got to the north crossing of 24th 
Street. I rang my gong before I got to the north 
crossing of 24th Street because it was a rule, cross¬ 
ing all crossings we had to do it then; it was the 
rule we should ring our bell. I remember it, be¬ 
cause it is a rule and because I rung it, too. I am 
positive that I rung it. We had to then ring our 
gongs at all crossings. Now we do it pretty near ggg 
—no, not all the time. It was after nine o’clock 
in the evening. I am sure about that. Somewhere, 

I could not exactly say how long after nine o’clock; 

I know it was after nine. 

To Mr. Little: 

The power was on my car, not on the mail-car. 
There was no grip on the mail-car. 

Hans B. Olsen, called on behalf of defendant, 
being duly sworn, testified as follows: 

To Mr. Little: 

I was the conductor of the car that Mr. Hassett 
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226 was gripraan of. I have been in this employ 16 
years and 12 days. I was on the rear part of the 
car at the time. I did not see any of the accident. 
I did not see anything of the accident, but after 
the accident happened I went off and I saw it. The 
car came to a sudden stop after I heard somebody 
holler—the car came to a sudden stop, and it was 
a bright night, clear, and nobody in the neighbor¬ 
hood of the avenue—nobody to be seen; so I 
opened the west side of the gate in the rear, and I 
looked and I see somebody lying on the front of 
the car alongside the first wheel. There was a 
mail-car B attached to my car. The car was 

227 stopped a little beside the south crossing. 

Cross-examination—To Mr. La Fetra: 

My name is Hans B. Olsen. The mail-car was 
behind me. I was conductor of the rear car. I 
was not conductor on the mail-car. There is no 
conductor on the mail-car. I was on the passenger 
car which draws the mail-car. This was 9.15 in 
the evening. We get the bell from the front for 
the mail-car to stop. I do not have to give the 
mail-car a signal to stop. The motorman did that; 
I have nothing to do with that; I cannot give no 
bell only for the man in front. I am positive I 
22 y looked out towards the east. I looked out on the 
east side. 1 got out of my car after it stopped to 
see this man. The car was on the south side of the 
crossing. The man was lying on the front wheel. 
On the east side of the car. I saw that from the 
rear. As soon as I saw it I went off to assist. 

Cornelius A. Taylor, called on behalf of de¬ 
fendant, being duly sworn, testified as follows: 

To Mr. Little: 

I was the brakeman on the mail-car. I went on 
Third Avenue in 1886. Before that time I was 
railroading in the State. I have been railroading 
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altogether about 25 years. I remember something 229 
about this accident. On the down track at 24th 
Street I got three bells to stop quick for the mail- 
car, and I stopped the car as suddenly as I could— 
my car was partly over the crossing — south cross 
ing at 24th Street. It was about 9 o’clock. My 
car was stopped at that time. The lights were 
lighted in the cars. 

Gross-examination—To Mr. LaFetra: 

I don’t remember how the street was, whether 
there were ditches alongside the track or not. I 
don’t recollect that at all. I got three bells when 
I was about the centre of the crossing; that is, the gao 
road crossing—street crossing. That is the first 
time I got three bells. Then the other car ahead 
of me must have been very near south of the south 
crossing, I suppose. I do not think we ran forty 
feet after I got those three bells. I don’t think it 
went 30 feet or between 30 or 40 feet; not over 25. 


Hans B. Olsen, recalled on behalf of defendant, 
duly testified as follows: 


To Mr. Little: 

Q. When the accident happened there did you 
call anybody over to help you? A. Well, so soon 
as I saw the body lying, I went off and I was look¬ 
ing if I could see any assistance; there was no¬ 
body to be found on the east side of the pavement; 
so there came a boy along; I says “ Here, Bub, 
come here and give me a hand here;” so as soon 
as that boy saw me working with the body, be¬ 
cause I was alone with the body for two minutes, 
he hollered out “ Police ”—hollered “ Police ” at 
that time of night—you don’t know where the 
people come from. I saw the officer there after he 
was called up by the boy. He came from the cor¬ 
ner of 23d Street on the east side. I was with the 
body when the boy called “Police.” When the 
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232 hoy called “Police” I was off the car. The car 
had stopped. I was with the body. I did not 
hear the boy calling before that at all. because I 
called him; he did not know what was going on 
and he called for the police. I am sure this boy 
did not know what was going on because I called 
him. 

Michael Ciiegan, called on behalf of defend¬ 
ant, being duly sworn, testified as follows: 

My business now is driving a cab. In January, 
1899, I was working for J. H. Gorman, 24th 
Street, off Third Avenue, 203 to 209 East. I was 

(VjO 

standing in front of the cigar store about 25 feet 
south of 24th Street and Third Avenue at the time 
of this accident. I am not employed by the rail¬ 
road company. I don’t know anybody in particu¬ 
lar connected with the railroad company. I seen 
this man; I was standing in front of the cigar 
store; it is one door south off the corner of 24th 
Street on the west side of Third Avenue in front of 
Katz’s cigar store—Mike Katz is his name; a fel¬ 
low came elbowing along. He was standing in 
front of a pillar; what attracted my attention was 
the motorman yelling at him; he lurched out in 
front of the car when it was about ten feet away 
234 from him. I did not hear any bell. The yell of 
the motorman attracted my attention. He hol¬ 
lered—directly in front of his car. The car was 
lighted between nine and ten o’clock at night. I 
did not see any north-bound car. 

(No cross-examination.) 

Alton Sanders, called on behalf of defendant, 
being duly sworn, testified as follows: 

To Mr. I/ittle: 

I am a notary public for the City of New York 
and was in 1899. I am employed by the Metro- 


Digitized by Tooele 



79 


politan Street Railway Company, and was at that 2*35 
time by the Third Avenue Railroad. I did take 
the affidavits that you hand me of the men named 
in this case. I took the affidavits of Mr. Hussey 
and Mr. Voss and Mr. Will, Mr. McDonald and Mr. 
Shusterman. 

Q. Ttiese witnesses, Mr. Will, Mr. Voss and 
Mr. Hussey, who were on the stand, won’t yon 
state whether or not you took down what they told 
you and whether you read it over before you swore 
them ? 

The Court: Let him state what he did. 

A. I went to see those boys and asked them 
what they knew about the accident and they told 236 
me. I wrote it down, read it to them; they signed 
their names and swore to it. 

Cross-examination by Mr. LaFetra: 

I have no present recollection as to what they 
stated to me without reading those affidavits. I 
have no present recollection as to what they 
stated to me. I don’t remember exactly what 
they told me unless I would read these. 

I have been in the employ of the Metro¬ 
politan Street Railway Company between 6 
and 7 years—that is, the Third Avenue— 
not the Metropolitan all the time. I had been in 
the Metropolitan or the Third Avenue, or any of ^37 
their lines, previous to taking this down, three 
years and two months. My business had not been 
entirely taking down statements of witnesses, 
which I could locate and find; not almost exclu¬ 
sively. I adjusted some cases; did some work in 
the office, and went out investigating cases, serving 
subpcenaes on witnesses. I have not the statement 
of the motorman of this car that I took down at 
the time. I don’t know what has become of that. 

I did not take it. I never take statements of em¬ 
ployees. I have not seen the statement of the 
motorman on this car; I do not take employees’ 
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238 statements at all. I have been taking statements 
right along of witnesses since then. 

To the Foreman of the Jury: 

Q. Did you take those statements down here— 
were those original? A. Original statements. 

Q. Taken down at the time? A. Very soon— 
just as they are there. 

Q. Yon read them over to the boys? A. Oh, I 
think some of them, their mothers, were present, or 
some member of the family. 

Q. You did not take it down and rewrite it, did 
you? A. I took it down at the time they signed 

239 it. The whole transaction did not take over 15 or 
20 minutes, I guess, then. I have not seen them 
since until this day. 

To Mr. La Fetra: 

I have a present recollection as to whether or not 
I read over the statements to them. I cannot tell 
you where I took these statements. 

Q. Who was present when you took these state¬ 
ments? A. I remember one; that was Will’s. I 
went over to the telegraph office and found him, 
and a call came in, and I told him—I believe I met 
him outside. His mother was hot present when I 
took his statement. I cannot say whether Charley 
Yoss’s mother was present. I cannot tell you 
without I know the address where I took Charley 
Voss’s statement. 

Mr. Little: Is Mr. Shusterman in court? 

(No answer.) 

Defendant bests. 

Plaintiff bests. 

Testimony closed. 

Mr. Little: I renew the motion to dismiss 
the complaint, on the ground that there is no 
evidence of any negligence on the part of any 
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of the employees of the defendant. Further, 241 
that the plaintiff has not shown himself to be 
free from contributory negligence. 

Motion denied. 

Mr. Little: And there is nothing to go to 
the jury on. 

Motion denied. 

Exception by Mr. Little. 

The Court then charged the jury as follows: 


Judge’s Charge. 242 

Gentlemen of the Jury : This action is brought 
to recover damages claimed to have been sustained 
by the plaintiff in consequence of the defendant’s 
negligence. It is claimed by the defendant, and, 
of course, gentlemen, it is for you to say whether 
that claim is sustained by the evidence, that on 
the evening of the 14th day of January, 1899, 
about nine o’clock, while the plaintiff was pro¬ 
ceeding from the westerly to the easterly side 
of the avenue at its intersection with 24th 
Street, and upon a crosswalk, he was run down 
by a south-bound car as he attempted to evade 
a car proceeding in a northerly direction; and ^43 
it is claimed by the plaintiff that the accident 
in question is due solely to the negligence of the 
defendant, and that occurred without any concur¬ 
ring negligence upon his part; and it is contended 
by the plaintiff that no warning whatever was 
given by the motorman of the car which ran him 
down, of its approach; that as he stepped from 
the sidewalk on the bridge which had taken the 
place of the regular crosswalk, the south-bound 
car, the one that run him down, was one block 
away. Now, the story of the defendant’s wit¬ 
nesses of this accident is entirely different; and, 
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244 according to their version, the plaintiff was about ' 
20 feet north of the crossing in question; and that 
he suddenly darted out as the south-bound car was 
within nine feet of him, and that the distance was 
so short that it was impossible to stop the car in 
time to avoid the accident, it being claimed by the 
defendant’s motorman that he stopped the car as 
soon as he could, which was within about 25 feet. 
Now, gentlemen, you have seen the witnesses upon 
the stand, heard their different versions of this ac¬ 
cident, observed their manner in giving their testi¬ 
mony, and I will leave it to you to judge between 
their conflicting statements. You heard, gentle- 

245 men, the defendant’s counsel move for a dismissal 
of the complaint and the denial of the Court of such 
motion. I charge you, gentlemen, that such rul¬ 
ing is not to be taken by you as any indication 
that I think that the plaintiff is entitled to recover. 
It w T as simply the ruling that there is presented 
such a state of facts as requires the consideration of 
them by the jury. 

The plaintiff in this case gave testimony in his 
own behalf. You have aright to take into consid¬ 
eration his relation to and interest in the result of 
your verdict, and hence, after giving due considera¬ 
tion to such testimony, give it only such weight as 
2±6 y°u believe it to be fairly entitled to. The motorman 
might be considered equally interested, just as 
much as the plaintiff was interested, because, al¬ 
though not sued for damages, he, together with 
other employees of the company, are charged with 
being the proximate or immediate cause of the 
damage for which the defendant company is sued. 

At this point, gentlemen, I deem it proper to 
charge you, at the request of the plaintiff, as 
follows: 

“ The jury must weigh and consider the testi¬ 
mony of all witnesses, and must determine who are 
to be believed and what the facts in the case are.” 
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“Having determined the facts, the jury’s next 247 
duty is to apply the law as laid down by the Court 
to the facts.” 

Gentlemen, yon are the judges of the credibility 
and the weight to be attached to the testimony of 
each witness, and you are not bound to take any 
such witness as absolutely true, if you are satisfied, 
after duly weighing the same, that such witness is 
mistaken, or that for any other reason his testi¬ 
mony is untrue or unreliable. 

In determining this case you must decide it upon 
all the evidence, giving the several parts such 
weight as you believe it to be fairly entitled to, and 
you must decide this case upon the evidence as you 343 
recollect it, and where the statements of counsel or 
of the Court do not accord with your recollection, 
you must entirely disregard them. If you believe, 
gentlemen, that any witness has wilfully sworn 
falsely to any matter or thing material to the issues 
in this case, then you are at liberty to entirely dis¬ 
regard his testimony. If you find, however, from 
the evidence, that the testimony of such witness is 
corroborated by facts and circumstances proved, 
such corroborating circumstances may be consid¬ 
ered by you, and you may rely upon such testi¬ 
mony if you feel justified in placing confidence in 
it; but you are not bound to do so. ^40 

It is the duty of a street surface railroad upon 
approaching a street crossing to afford pedestrians 
reasonable opportunity to cross its tracks, and if 
for that purpose it is necessary to check the speed 
of the car, or even to entirely stop it, it is the duty 
of the person having charge of the motive power to 
do so, and a person crossing a track has the right, 
without being necessarily chargeable with contrib 
utory negligence, to assume that the duty will be 
performed; so the question here, if you conclude 
that the accident happened upon the defendant’s 
tracks, as claimed, is, did the motorman upon one 
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250 hand and the plaintiff upon the other, when cross¬ 
ing the track, use the ordinary care of a reasonably 
prudent person to avoid the accident in question? 
If the motorman was negligent, his negligence is 
chargeable to the defendant; it was the duty of the 
motorman to check the speed of his car, and, if nec¬ 
essary, to stop it, in order to avoid a collision, and 
this irrespective of the question whether the plain¬ 
tiff was guilty of contributory negligence. It is 
for you to say whether the motorman’s failure to 
slacken the speed of the car, or give any warning, 
was a failure to observe that degree of care which 
he should have observed with respect to the plain- 

251 tiff in the position of danger that he then was in 
while crossing the tracks. 

If the car of the defendant approached this cross¬ 
ing at a high rate of speed, regardless of the rights 
of the plaintiff, without giving any warning of its 
approach, or without having reduced the speed of 
the car to the control of the defendant’s servant in 
charge of the operation of the same, then there was 
a neglect of the duty owed to the plaintiff, and he 
has a right to recover, provided he was not guilty of 
contributory negligence. 

Plaintiff’s duty is to exercise ordinary care which 
an ordinarily prudent man would exercise under 

252 same circumstances. If he has exercised that 
degree of care, he is not, as a matter of law, guilty 
of contributory negligence. It is for the jury to 
determine that question under all the circumstances 
of the case, taking into consideration the state¬ 
ment of the witnesses and the way the accident 
happened. 

A duty rests upon the street railway company to 
have its cars in control at a street intersection in a 
populous city, that the equal rights of others may 
be protected, and people using the highways for 
lawful purposes have a right to rely upon the dis¬ 
charge of this duty. 
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In the absence of express notice to the contrary 253 
by .the circumstances, the plaintiff was entitled to 
presume that the car would move up to the street 
intersection under a reasonable state of control, so 
that it might be readily stopped in case of an 
emergency, to give him an opportunity to get over 
in safety. 

Neither the railroad company nor the plaintiff 
had a paramount right to the crossing, but their 
rights were exactly equal. 

Plaintiff had a right to assume that the car was 
not to be run in such a way as would injure him. 

He had a right to assume, while using the street 
crossing, that the people who were operating the 254 
street car were operating it with due regards to the 
rights of others, and that they would exercise 
ordinary care and prudence in its operation. To 
that extent the plaintiff had a right to rely upon 
the conduct of the people operating said car. 

It is for you to say whether, if a warning had 
been given so as to call the attention of the plain¬ 
tiff to the necessity of hurrying, or if the speed of 
the car had been slackened, the plaintiff could have 
crossed in safety. 

You will recall, gentlemen, there is a conflict of 
testimony with respect to both these propositions. 

It has been claimed by the plaintiff that no warn- 255 
ing whatever was given. On the other hand the 
defendant’s motorman expressly testified that as 
soon as he saw the plaintiff he gave warning. 
There is a further conflict also as to slackening the 
speed of the car. According to some of the plain¬ 
tiff’s witnesses, if not all, there was no slackening 
of the speed of the car until it stopped in order to 
take out the body of the plaintiff. On the other 
hand the defendant’s motorman and other wit¬ 
nesses testified that an effort was made immedi¬ 
ately upon observing the plaintiff upon the track 
to check the speed of the car. I leave it to you, 
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256 gentlemen, to determine what the truth is. A mere 
error of judgment on the part of the plaintiff was 
not necessarily negligence. The plaintiff had a 
right to assume that the car would be properly 
managed, and, although subsequent events proved 
he erred in this respect, still he had a right to 
assume that it was under control and the right to 
believe that the motorman would exercise proper 
care. 

If you believe that the plaintiff failed in a slight 
degree in the exercise of that prudence which an 
ordinarily prudent man would have exercised 
under the circumstances, that of itself will not de- 

257 feat his right to recover in this action, as the jury 
must find in addition that the slight negligence 
which will bar a recovery must be such as con¬ 
tributed to the accident. 

It is not contributory negligence as matter of 
law for a person to start to cross a track when the 
car is at such a distance that the motorman can 
prevent its running down a person crossing the 
track, if attending to his business and operating 
the car in a careful and prudent manner. 

It is for you to say whether the plaintiff might 
not have crossed the track in safety, in the exer¬ 
cise of such care as was to be reasonably expected 

258 of an ordinarily prudent person under the same 
circumstances. 

Even if the plaintiff was guilty of contributory 
negligence, the question remains whether the de¬ 
fendant might, by the exercise of reasonable care 
and prudence, have avoided the consequences of the 
injured party’s negligence. If the plaintiff’s alleged 
contributory negligence was not the direct and prox¬ 
imate cause of the accident, then the plaintiff is 
entitled to a verdict against the defendant, if the 
defendant was guilty of negligence—that is, if the 
motorman did not use that ordinary degree of 
care which a prudent motorman should have exer¬ 
cised under the same circumstances. 
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It is for you to say whether the injury to the 259 
plaintiff would have happened if the motorman 
had discharged his duties in the premises. 

In order to recover, the plaintiff is bound to 
establish to your satisfaction, by a fair preponder¬ 
ance of the evidence, that the negligence of the 
defendant’s motorman was the direct and sole 
cause of the accident and that the plaintiff himself 
was free from contributory negligence, or, if guilty 
of contributory negligence, that the defendant’s 
motorman could, by the exercise of reasonable care 
and prudence, have avoided the accident. The 
burden of proof upon either of those propositions 
is upon the plaintiff, and he must establish them 200 
by a fair preponderance of evidence. The expres¬ 
sion “ preponderance of evidence ” generally signi 
ties that which satisfies the conscience and carries 
conviction to an intelligent mind. While the term 
“preponderance” technically means to outweigh, 
yet one witness whose testimony carries conviction 
outweighs, for judicial purposes, a dozen who tell 
a story which is incredible. 

I charge you with respect to this proposition the 
plaintiff’s 19th request: A fair preponderance of 
evidence does not mean the greatest number of wit¬ 
nesses. It means evidence of such weight and charac¬ 
ter as to carry conviction to your minds of the facts 261 
to be proved. The testimony of an interested wit¬ 
ness of itself may outweigh the evidence of the other 
witnesses, and be of such a character as to carry 
conviction to your mind of the facts sought to be 
proved, and to be sufficient to find a verdict for the 
plaintiff. 

If you find that the evidence upon either of the 
propositions I have referred to is evenly balanced 
so that it does not preponderate in favor of one 
side or the other, in that event, gentlemen, it will 
be your duty to find a verdict in favor of the de¬ 
fendant. If, however, you find that the evidence 
upon all the questions alluded to preponderates in 
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262 favor of the plaintiff and he is entitled to your 
verdict, you will then, and only then, pass to the 
consideration of damages. If you reach the ques¬ 
tion of damages, the following rules apply: 

The plaintiff is entitled to compensation, first, 
for his physical injury; second, for the bodily and 
mental pain and suffering to which he has been or 
will be subjected; third, the expenses necessarily 
incurred or to be incurred by reason of the said in¬ 
juries; fourth, for any reduction of his power to 
earn money; fifth, for his loss of wages during his 
inability to work; sixth, all this is with the pro¬ 
viso that such damage is a proximate result of the 

263 injury. 

Gentlemen, the damages which you may award 
in this case are to be purely compensatory; noth¬ 
ing can come out of sympathy for the plaintiff, 
nothing out of punishment to the defendant. With 
these instructions, gentlemen, I leave the case in 
your hands, urging you to do justice between these 
parties, conscientiously, carefully and consider¬ 
ately. You may retire, gentlemen. 

Mr. Little: In the early part of your Honor’s 
charge you stated that the defendant’s contention 
was that the accident occurred by the plaintiff 
coming suddenly on the track twenty feet north of 
2 g 4 the crosswalk. The evidence was south of the 
crossing; north, your Honor said. 

. The Court: The charge of the Court is modified 
in the respects pointed out by the defendant’s 
counsel. 

Mr. Little : I respectfully except to that part of 
your Honor’s charge where you say in words or in 
substance that the testimony of the motorman 
might be taken as equally interested with that of 
the plaintiff. I except to that part of your 
Honor’s charge where your Honor says in words or 
in substance that it is for the jury to say if a warn¬ 
ing had been given to the plaintiff that he might 
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have crossed safely, on the theory that the plain- 265 
tiff, having seen both the cars, it was not as a ques¬ 
tion of law necessary to give any warning. I except 
to that part of your Honor’s charge where you say 
in words or in substance that if the car approached 
this crossing at a high rate of speed, and did not 
reduce its speed, that then there was negligence on 
the part of the defendant’s servant. I except to 
that part of your Honor’s charge where your Honor 
says in words or in substance if the plaintiff was 
guilty of contributory negligence the motorman 
could, with reasonable care, have prevented an 
accident. 

The Court: If he could, in that event, the de- 266 
fendant would be liable. 

Mr. Little: That is what I except to. I except 
to that part of your Honor’s charge where your 
Honor submits to the jury the question of damages, 
expenses necessary in recovering from the injuries 
received, or the loss of ability to work, or the earn¬ 
ings that he lost, on the ground that there is no 
evidence of any such thing. 

Mr. La Fetra: There is no evidence. I will 
consent that your Honor’s charge be modified as to 
evidence in behalf of medical attendance or any¬ 
thing like that. 

The Court: Very well; the charge is modified 267 
accordingly, and that part of the charge with re¬ 
spect to expenses incurred for medical expenses 
and medical services is eliminated. 

Mr. Little: I except to that part of your 
Honor’s charge where you say in words or substance 
that a slight negligence on the part of the plain¬ 
tiff does not necessarily defeat or bar his right to 
recovery. 

The Court: That charge has certain modifica¬ 
tions attached to it. Let me call your attention. 

This is what I charge : 

If the jury believes that the plaintiff failed in a 
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268 slight degree in the exercise of that prudence which 
an ordinarily prudent man would have exercised 
under these circumstances, that of itself will not 
defeat his right to recovery in this action, as the 
jury must find in addition that the slightest neg¬ 
ligence which will bar a recovery must be such as 
contributed to the accident. 

Mr. Little: I except to the words used by your 
Honor in that charge. 

The Court: That is taken from the case of Ericus 
vs. Brooklyn Heights Railroad Company, 63 Ap¬ 
pellate Division, page 353. 

Mr. Little: I ask your Honor to charge the jury 

269 that the rights of the plaintiff and defendant at this 
crossing were equal, and that the plaintiff had no 
more rights than the defendant’s car. 

The Court: I charge that. That is a reiteration 
of my charge. 

Mr. Little: I ask your Honor to charge that 
it was the duty of the plaintiff in crossing that 
street to use reasonable care in avoiding the cars, 
always keeping in mind the fact that the cars are 
run on rails, and can only be stopped or started. 

The Court: I charge that. 

Mr. Little: 1 ask your Honor to charge the jury 
that a mere error of judgment on the part of the 

270 defendant’s motorman is not negligence, and that 
the motorman of that car had a right to assume 
that the plaintiff would use the care that an ordi¬ 
narily careful and prudent man would use in cross¬ 
ing the tracks under the circumstances at that time 
of night. 

The Court: I so charge. 

Mr. Little: I ask your Honor to charge the jury 
that if the jury find that both the motorman of the 
car and the plaintiff were negligent, that their ver¬ 
dict must be for the defendant. 

The Court: I so charge. 

Mr. La Fetra: I ask your Honor to charge that 
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the negligence must have been the approximate 
cause of the accident. 

The Court: I so charge. 

Exception by Mr. Little. 

The jury retired, and having returned, a verdict 
was announced for the plaintiff in the sum of 
$1,150. 

Defendant’s counsel moves that the verdict be 
set aside on all the grounds mentioned in Section 
999 of the Code, excepting insufficient damages. 

Motion denied. Exception by defendant. 

BO days’ stay and 60 days to make a case granted 
to defendant. 272 

5 per cent, extra allowance granted to plaintiff. 

The above case contains all the testimony given 
upon the trial of this action. 

Henry A. Robinson, 

Attorney for Defendant, 

621 Broadway, 

New York City. 
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274 Defendant’s Exhibit A. 

NEW YORK SUPREME COURT, 
County of New Yoke. 


George T. Trauber, 

Plaintiff, 

against 

The Third Avenue Railroad 
Company. 


The plaintiff, George T. Trauber, through his 
attorneys La Petra & Glaze, complaining of the 
defendant above named, respectfully alleges: 

First. —On information and bel ief, th a t at all 
the times hereinafter mentioned punt was and 
is a domestic corporation. 

Second. —That it was at all said times and still 
is engaged as a common carrier of passengers for 
hire of a certain cable railroad, together with the 
276 tracks, cars and other appurtenances thereto be¬ 
longing; and did have a track, and ran its cars 
between Twenty-third Street and Twenty-fifth 
Streets, on Third Avenue, in the Borough of 
Manhattan, City of New York, which is a public 
highway. That the cars were owned by, under the 
control and were operated and run by the said 
Third Avenue Railroad Company, its servants, 
agents and employees. 

Third. —That on or about the 15th day of Janu¬ 
ary, 1899, at about 8.80 o’clock in the evening, 
said plaintiff was lawfully upou and in the act of 
crossing at the junction of the east side of Third 
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Avenue, and the north side of East +@4th Street, 277 
in said Borough of Manhattan, City of New York, 
which street and avenue is a public highway, that 
without any fault or negligence upon the part of 
said plaintiff, said plaintiff was violently thrown 
to the street by the negligent act of the defend¬ 
ant’s servant, the gripman of said car, and was 
injured by the said car coining into contact with 
the head and body of your said plaintiff. That said 
car ran into your said plaintiff, as aforesaid, and 
dragged him for some considerable distance, after 
knocking your said plaintiff down, whereby he 
was seriously injured. 278 

Fourth.— That the injuries suffered by the said 
plaintiff were caused solely by the wrongful acts, 
neglect and default and want of proper care and 
skill of the employees of the defendant, who were 
operating said car, and that said plaintiff was 
wholly free from any negligence on his part con¬ 
tributing to said injuries. 

Fifth.— That by reason of the aforesaid wrong¬ 
ful acts of the defendant your said plaintiff was 
greatly injured, both in body and mind, was cut, 
bruised and disfigured upon and about the head, 
aud his left leg sprained and bruised, as well as 279 
various bruises about his body and right leg, by 
reason of which he was taken to a hospital to be 
cured, where he remained some time on account of 
said injuries received. That although the plaintiff 
has caused to be used all available skill, care and 
means to be cured of his said injuries, said plaintiff 
is still suffering from the injuries caused as afore¬ 
said, and wSl, as your plaintiff is informed and 
verily believes, continue^ so to suffer for sometime 
to come. 

Sixth.— That your plaintiff after leaving the 
hospital was confined to his bed and was unable to 
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280 W ork until on or about the 30tli day of January, 
1899. That your plaintiff lias been unable to con¬ 
tinue his duties as theretofore, namely, as that of 
a waiter, and the results of said injuries will 
seriously interfere with his continuing his duties 
as a waiter, as heretofore. That as plaintiff is in¬ 
formed, and verily believes, that his face and head 
will be disfigured and that he will probably be per¬ 
manently injured on account thereof. By reason 
of said injuries plaintiff will be compelled to pay 
for medical care and attention. 

Seventh.— That in addition to the physical in- 
juries above named, and as a result of said acts, 
plaintiff is informed, and verily believes, that as a 
probable result, great mental and nervous impair¬ 
ment in said plaintiff's system will follow, thereby 
causing greater and further suffering. 

Eighth.— That by reason of the aforesaid acts 
of the defendant, said plaintiff has been injured to 
his damage in the sum of five thousand (§5,000) 
dollars. 

The plaintiff, as and for a second and separate 
cause of action, respectfully shows to this Court 
and alleges: 

282 

Ninth. — Repeats the allegations contained in 
the first, second, third and fourth paragraphs of 
the first cause of action. 

Tenth. — That by reason of the said plaintiff 
being thrown and dragged by the said car as afore¬ 
said, his wearing apparel was completely ruined. 
That said damages were caused solely by the 
wrongful acts, neglect, default and want of proper 
care and skill of defendant, its agents and servants 
aforesaid, and that plaintiff is wholly free from 
any negligence or want of proper care on his part 
contributing to said damages. 
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Eleventh. —That said wearing apparel, ruined 283 
as aforesaid, was reasonably worth the sum of fifty 
($50) dollars. 

Twelfth. —That by reason of the aforesaid acts 
of the defendant, plaintiff has been injured to his 
damage in the sum of fifty ($50) dollars. 

Wherefore, plaintiff demands judgment against 
the defendant for the sum of five thousand ($5,000) 
dollars upon the first cause of action and upon the 
second cause of action for the sum of fifty ($50) 
dollars, besides the costs and disbursements of 
this action. 

284 

Dated Borough of Manhattan, City and County 
of New York, 6th day of February, 1899. 

La Fetra & Glaze, 

Attorneys for Plaintiffs, 

38 Park Row, 

Borough of Manhattan, 

City of New York. 


City and County of New York, ss.: 

George T. Trauber, being duly sworn deposes 
and says that he is the plaintiff named in the 
foregoing complaint; that he has read the same 
and knows the contents thereof, that the same is 
true of his own knowledge, except as to the mat¬ 
ters therein stated to be alleged upon information 
and belief, and as to those matters he believes it 
to be true. 

(Sgd.) George Trauber. 

Sworn to before me this 6th ) 
day of February, 1899. ) 

A. H. Fitzpatrick, 

Com’r. of Deeds, 

New York. 
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286 Defendant’s Exhibit B. 

City and County of New York, ss.: 

Charles Boss, being duly sworn, says: I re¬ 
side at 837 East 35th Street and am employed 
by M. Cohen & Co., 218 West 26th Street, and on 
January 14, 1899, about 9 i\ m. I was walking up 
the east side of Third Avenue between 23d and 
24th Streets when I heard a loud yell and I looked 
around to see what was the cause of it, and I saw 
a man walking eastward across the south bound 
cable track of the Third Avenue R. R. He had 

287 just stepped upon the track and there was a car 
within five or six (5 or 6) feet of him. It was not 
going very fast; it seemed to be slowing up to stop 
and the gripman of same was trying as hard as he 
could to stop but before he could stop the car it 
struck said man just as he reached the middle of 
the track and he fell to the eastward and his head 
was caught by the fender, then the car came to a 
stop. 

The yell I heard I believe was the gripman 
“hollering” for him (the man) to get out of the 
way. 

„ QO Charles Boss. 

Sworn to before me this ) 

24th day of May, 1899. ) 

A. A. Sanders, 

Notary Public 255. [seal.] 
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Defendant’s Exhibit C. 289 

City and Connty of New York, ss.: 

Arthur Will, being duly sworn deposes and 
says: I reside at 219 East 28th Street, and on 
January 14, 1899, about 9 p. m., I was walking 
north on the east sidewalk of Third Avenue about 
midway between 23d and 24th Streets, when I saw 
a man walking eastward. He had just left the 
southwest corner of 24th Street and Third Avenue. 

I also saw a cable car just starting across 24th 
Street coming south at the usual rate of speed. I 
paid no further attention to either man or car un- 290 
til I heard a crash of breaking glass and then I 
ran over to where the car was coming to a stop, a 
short distance below 24th Street, and when I got 
close to it I saw a man under the front part of said 
car. His legs were under the fender and the fen¬ 
der had not got down to his head when the car 
stopped. 

I did not see the car hit the man. 

I heard the gripman’s gong ringing as he was 
crossing 24th Street and heard someone shout, but 
I did not expect any accident and was not watch¬ 
ing the man closely. 

Arthur Will. 291 

Sworn to before me this) 

24th day of May, 1899.) 

A. A. Sanders, 

Notary Public. [seal.] 
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Avenue, and the north side of East 24th Street, 295 
in said Borough of Manhattan, City of New York, 
which street and avenue is a public highway, that 
without any fault or negligence upon the part of 
said plaintiff, said plaintiff was violently thrown 
to the street by the negligent act of the defend¬ 
ant’s servant, the gripinan of said car, and was 
injured by the said car coining into contact with 
the head and body of your said plaintiff. That said 
car ran into your said plaintiff, as aforesaid, and 
dragged him for some considerable distance, after 
knocking your said plaintiff down, whereby he 
was seriously injured. ^gg 

Fourth.— That the injuries suffered by the said 
plaintiff were caused solely by the wrongful acts, 
neglect and default and want of proper care and 
skill of the employees of the defendant, who were 
operating said car, and that said plaintiff was 
wholly free from any negligence on his part con¬ 
tributing to said injuries. 

Fifth. —That by reason of the aforesaid wrong¬ 
ful acts of the defendant your said plaintiff was 
greatly injured, both in body and mind, was cut, 
bruised and disfigured upon and about the head, 
aud his left leg sprained and bruised, as well as 07 

various bruises about his body and right leg, by 
reason of which he was taken to a hospital to be 
cured, where he remained some time on account of 
said injuries received. That although the plaintiff 
has caused to be used all available skill, care and 
means to be cured of his said injuries, said plaintiff 
is still suffering from the injuries caused as afore¬ 
said, and as your plaintiff is informed and 

verily believes, continue^ so to suffer for sometime 
to come. 

Sixth.— That your plaintiff after leaving the 
hospital was confined to his bed and was unable to 
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298 work until on or about the 30th day of January, 
1899. That your plaintiff has been unable to con¬ 
tinue his duties as theretofore, namely, as that of 
a waiter, and the results of said injuries will 
seriously interfere with his continuing his duties 
as a waiter, as heretofore. That as plaintiff is in¬ 
formed, and verily believes, that his face and head 
will be disfigured and that he will probably be per¬ 
manently injured on account thereof. By reason 
of said injuries plaintiff will be compelled to pay 
for medical care and attention. 

Seventh.— That in addition to the physical in- 
ggg juries above named, and as a result of said acts, 
plaintiff is informed, and verily believes, that as a 
probable result, great mental and nervous impair¬ 
ment in said plaintiff's system will follow, thereby 
causing greater and further suffering. 

Eighth.— That by reason of the aforesaid acts 
of the defendant, said plaintiff has been injured to 
his damage in the sum of live thousand ($5,000) 
dollars. 

The plaintiff, as and for a second and separate 
cause of action, respectfully shows to this Court 

and alleges: 

300 

Ninth. —Repeats the allegations contained in 
the first, second, third and fourth paragraphs of 
the first cause of action. 

Tenth.— That by reason of the said plaintiff 
being thrown and dragged by the said car as afore¬ 
said, his wearing apparel was completely ruined. 
That said damages were caused solely by the 
wrongful acts, neglect, default and want of proper 
care and skill of defendant, its agents and servants 
aforesaid, and that plaintiff is wholly free from 
any negligence or want of proper care on his part 
contributing to said damages. 
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Eleventh.— That said wearing apparel, ruined 301 
as aforesaid, was reasonably worth the sum of fifty 
($50) dollars. 

Twelfth. —That by reason of the aforesaid acts 
of the defendant, plaintiff has been injured to his 
damage in the sum of fifty ($50) dollars. 

Wherefore, plaintiff demands judgment against 
the defendant for the sum of five thousand ($5,000) 
dollars upon the first cause of action and upon the 
second cause of action for the sum of fifty ($50) 
dollars, besides the costs and disbursements of 
this action. 

302 

Dated Borough of Manhattan, City and County 
of New York, 0th day of February, 1899. 

La Fetra & Glaze, 

Attorneys for Plaintiffs, 

38 Park Row, 

Borough of Manhattan, 

City of New York. 


City and County of New York, ss.: 

George T. Trauber, being duly sworn deposes 
and says that he is the plaintiff named in the 
foregoing complaint; that he has read the same 
and knows the contents thereof, that the same is 
true of his own knowledge, except as to the mat¬ 
ters therein stated to be alleged upon information 
and belief, and as to those matters he believes it 
to be true. 

(Sgd.) George Trauber. 

Sworn to before me this 6th ) 
day of February, 1899. ) 

A. H. Fitzpatrick, 

Com’r. of Deeds, 

New York. 
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304 It is hereby stipulated that the foregoing case 
contains all the evidence given upon the trial of 
this action, and that the same be settled, signed 
and ordered to be filed and annexed to the judg¬ 
ment roll herein. 

Dated New York, Oct. ^ ; , 1902. 
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La Fetra & Glaze, 

Attorneys for Plaintiff-Respondent. 

Henry A. Robinson, 

Attorney for Defendant-Appellant. 


Pursuant to the foregoing stipulation, the fore¬ 
going case is hereby settled and signed by me and 
ordered to be filed and annexed to the judgment roll 
herein. 

Dated New York, Oct. , 1902. 

LeeiUJie'A. Giegerich, 

J. S. C. 
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Pursuant to Section 3301 of the Code of Civil 
Procedure, we hereby stipulate that the foregoing 
are true copies of the judgment roll, the orders deny¬ 
ing defendant’s motion for a new trial, the notice of 
appeal and the case and exceptions, with the order 
settling the same, which are on tile in the office of 
the Clerk of the Supreme Court of the County of 
New York, and that certification thereof, pursuant 
to Section 1353 of the Code of Civil Procedure, be 
and the same hereby is waived. 

And it is further stipulated that a copy of the 
printed case on appeal herein be filed in lieu of 
the engrossed copy required by the rules. 

o08 

Dated New York, Oct. ^ , 1902. 

La Fetra & Glaze, 

Attorneys for Plaintiff-Respondent. 

Henry A. Robinson, 

Attorney for Defendant-Appellant. 
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SUPREME COURT, 

APPELLATE DIVISION—FIRST JUDICIAL 
DEPARTMENT. 


George T. Trauber, 
Plaintiff-Respondent, 

against 

Third Avenue Railroad Com¬ 
pany, 

Defendant-Appellant. 


Appellant’s Points. 


Statement. 

This is an appeal by defendant from a judgment 
of $1364.48 in favor of plaintiff entered upon a ver¬ 
dict after trial before Mr. Justice Giegerich and 
jury and from an order denying a motion by de¬ 
fendant for a new trial (fols. 31-42). 

Facts. 

The plaintiff, a waiter by occupation, was struck 
by a south-bound Third Avenue car while cross¬ 
ing Third Avenue at 24th Street on the 9th of 
June, 1899, between 7 and 8 o’clock in the even¬ 
ing. 

According to the plaintiff’s theory of the acci¬ 
dent he started to cross Third Avenue from west to 
east, passing in the middle of 24th Street owing to 
excavations on the street at that point. That when 
he stepped off the curb at the northwest corner 
of 24th Street and Third Avenue, he saw the south- 
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bound car coming at a distance of from half a block 
to a block away (fols. 48-50), well lighted (fol. 75); 
that without looking again at the car (fols. 7(5,77) he 
continued across the street and crossed the south¬ 
bound track and was about to step on the north¬ 
bound track when he discovered a north bound car 
approaching at a distance of twenty feet away 
(fols. 57, 58). He jumped back, to avoid the north¬ 
bound car, on to the south-bound track and was 
struck by the south-bound car. 

James Shannon, a watchman, who testified that 
he saw the accident from the east side of Third 
Avenue (fol. 147) said that when the plaintiff first 
stepped upon the south-bound track, the south¬ 
bound car was about 35 feet away and the north¬ 
bound car was about the same distance, coming 
slower (fol. 152); that the south-bound car struck 
plaintiff as he jumped back before the north-bound 
car came up, so that the witness saw the collision 
before the north-bound car intervened in his line 
of vision (fol. 159). 

He testified that the south-bound car was coming 
fast (fol. 153) and that neither car sounded the 
bell nor gave any warning (fol. 154). 

Charles Voss, a witness for the plaintiff, also 
testified that when the plaintiff started to cross the 
tracks the south-bound car was 30 feet away (fol. 
176). 

None of the plaintiff’s other witnesses testified 
as to the relative positions of plaintiff and the cars 
prior to the collision. 

Some of the plaintiff’s witnesses testified that 
the car went a distance estimated to be 48 feet after 
the collision (fols. 167, 175, 183). 

The defendant’s theory of the accident was that 
the south-bound car had a mail car in tow, and 
that when the cars reached 24th Street the plaintiff 
stepped out from behind an elevated railway pil- 
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lar directly on the south-bound track, about eight 
or nine feet in front of the south-bound car; that 
the motorman hollered at the plaintiff, put on his 
brakes and stopped the car as quickly as possible 
in a distance of 25 or 30 feet. The mail car was 
without power and had a brakeman on board who 
applied the brake, thereby stopping the car upon 
a signal from the motorman in the front car, given 
as soon as he saw the danger of a collision. 

The motorman testified to the above facts (fol. 
210), and was corroborated by the conductor (fol. 
225), the brakeman of the mail car (fol. 228) and 
a witness who saw the accident from the west side 
of Third Avenue (fol. 233). 

There was no definite estimate in the case as to 
the rate of speed of either car. 


POINTS. 

I. 

The complaint should have been dis¬ 
missed on the ground that the plain¬ 
tiff failed to show freedom from con¬ 
tributory negligence. 

The plaintiff, according to his own testimony, 
after leaving the sidewalk, where he first saw the 
south-bound car approaching, did not look again 
for the south-bound car at any time before the 
accident. 

He did not look at any time for the north-bound 
car until he had crossed the south-bound track 
and was about to step on the north-bound track 
(fol. 56). 


Digitized by 


Google 



4 


When he first started to cross the south-bound 
tracks both cars were about 30 or 35 feet distant 
(fol. 152). To clear the north-bound track he had 
to go 16 feet (fol. 161). 

His failure to look for the north-bound car, and 
to ascertain the relative positions of both cars be¬ 
fore starting to cross the track, and blindly walk¬ 
ing into a position of danger between two cars 
closely approaching from opposite directions, was 
negligence on his part; it was the duty of the 
plaintiff to look both ways before starting to cross 
the tracks. 


Shiras vs. Fonda, &c., R.R. Co., 80 
Hun, 92. 

Judson vs. Central Vermont R.R. Co., 
91 Hun, 1. 

Tucker vs. N. Y. C. & H. R. R.R. Co., 
124 N. Y., 196. 

Doyle vs. Albany Ry. Co., 105 App. 
Div., 601. 

Ryder vs. Syracuse R. T. Ry. Co., 171 
N. Y., 39. 

Thompson vs. Buffalo Ry. Co., 145 


N V a 




If his position between the north-bound and 
south-bound tracks was a dangerous one, in which 
he was liable to be struck by either car, having 
placed himself in such a position through his own 
negligence, his act in jumping back when he first 
saw the north-bound car, even if considered an im¬ 
pulsive act, done in a dangerous situation, does not 
relieve the plaintiff from the consequences of his 
negligence in getting into such a dangerous posi¬ 
tion. 


Schneider vs. Second Avenue R.R. Co., 
133 N. Y., 583. 

Hogan vs. Central Park, &c., R.R. Co., 
124 N. Y., 647. 
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There is, however, nothing in the testimony to 
show that it was necessary for the plaintiff to step 
back on to the south-bound track in order to avoid 
the north bound car. The only testimony as to 
the width between the north bound and the south¬ 
bound tracks is six feet (fol. 161), and there is no 
evidence in the case to show that the plaintiff 
would not have avoided both cars by remaining be¬ 
tween the tracks. 

He had seen the south-bound car approaching 
and yet made no effort before stepping back to as¬ 
certain its proximity, although it was very near 
and plainly visible, and the only inference possi¬ 
ble from his testimony and that of his witnesses is 
that he was grossly careless. 


II. 

The complaint should have been 
dismissed on the ground that the 
plaintiff failed to show any negli¬ 
gence on the part of the defendant. 

The only negligence alleged in the complaint 
(fol. 10), and submitted to the jury, was the fail¬ 
ure of the motorman of the south-bound car to 
properly operate the same. 

The motorman was under no duty to stop the car 
until the danger of the plaintiff should have become 
apparent to him. The plaintiff having cleared the 
south-bound track, the motorman had a right to 
assume that he would continue across the tracks in 
the direction he was going, and had no reason to 
anticipate that the plaintiff would step back on the 
south-bound track in front of his car. He was, 
therefore, under no duty to attempt to stop the car 
until he saw such act of the plaintiff. 
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There is no evidence in the plaintiff’s case that 
the motorman failed to stop the car as soon as pos¬ 
sible after the danger to plaintiff should have be¬ 
come apparent to him, or that the car could have 
been stopped in a shorter distance than it went, as 
testified to by plaintiff’s witnesses after plaintiflE 
stepped back on the south-bound track. Under 
such circumstances there is no evidence that the 
motorman was negligent. 

Mulligan vs. 3d Ave. R.R. Co., 61 App. 
Div., 214. 

The testimony of plaintiff’s witness Shannon that 
the bell was not rung is not evidence of negligence, 
as plaintiff had seen the south-bound car and knew 
it was approaching before he started to cross the 
tracks 

Pakilinsky vs. N. Y. C. & H. R.R. Co., 
82 N. Y., 424. 

Daniels vs. Stat. I. R. T. Co., 125 N. Y., 
407. 

Hubner vs. Nas. Elec. R.R. Co., 22 
App. Div., 426. 


III. 

It was error to charge the jury 
that even if the plaintiff was negli¬ 
gent, if the defendant could, by the 
exercise of reasonable care, have 
avoided the consequence of such 
negligence the plaintiff was entitled 
to a verdict (foi. 258). 

The Court charged the jury as follows: 

“Even if the plaintiff was guilty of con¬ 
tributory negligence, the question remains 
whether the defendant might, by the exercise 
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of reasonable care and prudence, have avoided 
the consequences of the injured party’s negli¬ 
gence. If the plaintiff’s alleged contributory 
negligence was not the direct and proximate 
cause of the accident, then the plaintiff is en¬ 
titled to a verdict against the defendant, if the 
defendant was guilty of negligence—that is, 
if the motorman did not use that ordinary de¬ 
gree of care which a prudent motorman should 
have exercised under the same circumstances.” 

The defendant excepted to this portion of the 
charge at folios 265, 266, as follows: 

“Mr. Little: * * * I except to that 

part of your Honor’s charge where your Honor 
says, in words or in substance, if the plaintiff 
was guilty of contributory negligence the 
motorman could, with reasonable care, have 
prevented the accident- 

The Court: If he could, in that event the 
defendant would be liable. 

Mr. Little: That is what I except to.” 

The charge in question was clearly error under 
authority of the following cases: 

Rider vs. Syr. R. T. Ry. Co., 171 N. Y., 
189. 

Csatlos vs. Met. St. Ry. Co., 70 App. 
Div., 606. 

Sciurba vs. Met. St. Ry. Co., 73 App. 
Div., 170. 

Goodman vs. Met. St. Ry. Co., 63 App. 
Div., 84. 

In the case of Rider vs. Syr. R. T. Ry. Co. 
(supra) the Court of Appeals held that a charge 
precisely similar to that in the case at bar was ap¬ 
plicable only to cases in which either wilful negli¬ 
gence clearly appeared, or in which there was some 
new act of negligence on the part of the defendant 
which was not concurrent with the negligent act 
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of plaintiff, and which the jury might properly 
find was the proximate cause of the injury. To 
the same effect are the Goodman, Csatlos and 
Sciurba cases, above cited, which were decided by 
this Court. 

In the case at bar there is no evidence, nor was 
it claimed that the motorman ran into the plaintiff 
wilfully. There is no basis for the charge in the 
testimony of defendant’s witnesses, and such basis 
must be found, if at all, in the testimony of plain¬ 
tiff’s witnesses given in support of plaintiff’s 
theory. 

In the plaintiff’s case it appears that if the plain¬ 
tiff was guilty of an act of negligence contributing 
to the accident, such act was not consummated 
until he stepped back on to the south-bound track, 
and there is no evidence from which any negligence 
could be predicated upon the conduct of the motor- 
man prior to that moment, as it does not appear 
that prior to that moment the plaintiff was in any 
danger which should have been apparent to the 
motorman. 

The contributory negligence of the plaintiff in 
getting into a position of danger, and the negli¬ 
gence, if any, of defendant’s motorman in failing 
to stop the car, were concurrent, and there is no 
evidence of any subsequent act of negligence on 
the part of the motorman such as to bring the facts 
of this case within the exception stated in the Rider 
case and the other authorities above cited. 

The fact that there was some testimony given by 
plaintiff’s witnesses from which the jury might have 
found that the car went a distance of 78 feet after 
the plaintiff stepped back onto the south-bound 
track, 80 feet before the collision (fol. 159) and 48 
feet after the plaintiff was struck before the car 
came to a stop (fol. 167), is not evidence of a sub- 
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sequent act of negligence within the doctrine of the 
Rider case. 

The plaintiff in the Rider case was struck by an 
electric car while driving across the track. There 
was testimony in that case from which the jury 
might have found that the car went 120 feet after 
it should have become apparent to the motorman 
that the plaintiff was about to drive on the track in 
front of the car, 80 feet before the collision and 40 
feet subsequent to the first contact of the car with 
the carriage, the plaintiff and carriage being shoved 
in front of the car for the distance of 40 feet and 
finally overturned. There was also evidence in the 
Rider case that the car could have been stopped in 
a distance of 8 feet. 

The Court of Appeals held that no new situation 
was created, and that no subsequent act of negli¬ 
gence could be predicated upon such proof which 
could relieve the plaintiff from the consequences of 
his negligence in driving on the track in front of 
the car. 

In the case at bar the plaintiff offered no proof 
that the car could have been stopped within the 
maximum distance it travelled after the plaintiff 
stepped upon the track, as testified toby plaintiff’s 
witnesses. 

It is obvious that the testimony in the case at 
bar is much less a basis for the charge than that 
which appeared in the Rider case, and that the 
doctrine stated in the Rider case, and the other 
authorities above cited, is controlling in this 
case. 

The question presented to the jury by such 
charge was not whether the plaintiff was guilty of 
contributory negligence, but whether it was reason¬ 
ably possible for the defendant to have avoided 
the accident. The charge was therefore error, re¬ 
quiring a reversal of the judgment. 
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IV. 

The Court erred in charging the 
jury as stated in the record at 
folios 256, 257, 268 and at folio 251. 

1. The Court charged the jury at folios 256 and 
257, and repeated the charge at folio 268, as fol¬ 
lows : 

“ If the jury believes that the plaintiff failed 
in a slight degree in the exercise of that pru¬ 
dence which an ordinarily prudent man would 
have exercised under these circumstances, 
that of itself will not defeat his right to re¬ 
covery in this action, as the jury must find in 
addition that the slightest negligence which 
will bar a recovery must be such as contributed 
to tlie accident.” 

Defendant duly excepted (folio 268.) 

The Court stated that his authority for the 
charge was the case of Ericus vs. Brooklyn Hts. 
Ry. Co., 63 App. Div., 353, decided by the Ap¬ 
pellate Division of the Second Department. 

An examination of that case, however, will show 
that it in no way justified the language or form of 
the charge in question in the case at bar. 

In the Ericus case the defendant’s counsel asked 
the Court to charge: “If the plaintiff’s intestate 
failed in even the slightest degree in the exercise 
of the prudence which as an ordinarily prudent 
man he should have exercised under the circum¬ 
stances, he cannot recover.” The trial Court 
refused to charge the request, and the Appellate 
Division in the Second Department held that such 
refusal was not error because an essential element 
was lacking, viz: that the slight negligence which 
will bar a recovery must be such as contributes to 
the accident. 

In the case at bar, however, the language of the 
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charge was calculated to mislead the jury into 
believing that the law recognized different degrees 
of contributory negligence, and to withdraw their 
attention from the important question for them to 
determine, which was whether or not the negligence 
of the plaintiff, if any, contributed to the accident, 
irrespective of whether such negligence was slight 
or gross. 

If the negligence of the plaintiff contributed to 
the accident it barred his recovery, and it was im¬ 
material whether his negligence was slight or of a 
greater degree. Such is the law of this State. 

Wilds vs. The Hudson River R.R. Co., 
24 N. Y., 430. 

Grippen vs. The Hudson River R.R. Co., 
40 N. Y., 34. ' 

Wiwirowski vs. R.R. Co., 124 N.Y., 420. 

This charge was also erroneous, in that it sub¬ 
mitted to the jury a proposition of law for them to 
find. It is not for the jury to find “ that the 
slightest negligence which will bar a recovery 
must be such as contributed to the accident.” That 
is a proposition of law which the jury are bound 
to recognize under instruction from the Court, and 
is not a question of fact for them to determine. 

2. The Court charged the jury at folio 251 as 
follows: 

“ If the car of the defendant approached 
this crossing at a high rate of speed, regard¬ 
less of the rights of the plaintiff, without 
giving any warning of its approach, or with¬ 
out having reduced the speed of the car to the 
control of the defendant’s servant in charge of 
the operation of the same, then there was a 
neglect of the duty owed to the plaintiff, and 
he has a right to recover, provided he was not 
guilty of contributory negligence.” 



12 


This was excepted to at folio 265. Whether the 
plaintiff had a right to recover under the con¬ 
ditions stated in the charge was a question to be 
determined by the jury, and it was an error for 
the Court to charge that under such conditions the 
defendant was negligent as a matter of law. 

Kellegher vs. 42d St. R.R. Co., 171 
N. Y., 309. 


V. 

Tbe Judgment and order appealed 
from should be reversed. 

HENRY A. ROBINSON, 

Attorney for Appellant. 

Charles F. Brown, 

_.Addison C. Ormsbee, -- 

Of Counsel. 
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Appeal Printing Co., 14-16 Vesey Street, N. Y. 


jittjtt mt tort, 

Appellate Division'—First Judicial Depart¬ 
ment. 


George T. Trauber, 

Plaintiff-Respondent, 

against 

Third Avenue Railroad Com¬ 
pany, 

Defendant-Appellant. 


brief for plaintiff-respond¬ 
ent. 

Statement of Facts. 

This action was commenced on February 7th, 
1899, and is to recover damages for personal inju¬ 
ries received by the respondent on the 8tli day of 
January, 1899. 

Plaintiffs Claim. 

The accident occurred Saturday, January 14th, 
1899 (fol. 146). The plaintiff was employed as a 
waiter at the Columbia Club on Lexington Avenue, 
between 25th and 26th Streets. He left the hall 
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about 7 o’clock in the evening to go to a barber 
shop, located on the east side of Third avenue on 
the corner of 25tli street (fol. 75). He walked a- 
long the north side of 24th street in an easterly- 
direction (fol. 146). The plaintiff’s statement is 
that while he was crossing easterly from the north¬ 
west corner of Third Avenue and 24th Street, 
along the cross-walk towards the northeast corner, 
he was struck by a southbound car of the defend¬ 
ant company, and was carried under the fender of 
the car some distance. He says, he was in the 
middle of the railroad tracks, when he saw a 
northbound car that compelled him to stop and go 
back; and that the southbound car came along 
and knocked him down. He first saw the north¬ 
bound car when he stepped from the sidewalk 
(fol. 58), and again when it was about twenty feet 
away from him. When he was between the two 
tracks, he jumped back to get out of the way (fols. 
56, 57, 58, 59). When he first stepped into the 
roadway from the northwest corner, he noticed the 
southbound car at 25th street (fols. 50-51-53-75- 
76). 

Myles Doran, a police officer, with the aid of 
others took him from under the fender of the car, 
and carried him north into a cigar store. The car 
stopped nearer to 23rd street than to 24th street. 
The cigar store was nearer to 24th street than to 
23rd street (fols. 199-200). 

James Shannon was employed as watchman for 
Naughton & Company and was stationed at 24th 
street and Third avenue the night of the accident. 
Naughton & Company' were excavating ditches 
there, which ran alongside of, and parallel with the 
railroad. The crossings were all planked over. 
Electric pipe were being laid in the trenches, as 
the motor power of the railroad was being changed 
from cable to trolley. There was a bridge for 
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passengers across the trenches, as well as for 
horses and wagons (fols. 147-148). He was pretty 
near the east side tracks, between them and the 
northeast corner, and was looking west. He noticed 
the plaintiff coming towards him on the up-town 
side of 24th street; as he stepped down from the 
sidewalk into the street, he noticed a southbound 
car coming down, then about the corner of 25th 
street. When Trauber was between the north¬ 
bound tracks and the southbound tracks, the south¬ 
bound car was about thirty-live feet from him 
(fols. 148 to 159). He then noticed the north¬ 
bound car coming up, and before it passed him he 
saw the southbound car hit Trauber. The north¬ 
bound car then cut off his view for a short time. 
Afterwards he saw Trauber’s hat lying in the 
street and a lot of broken glass alongside of it 
(fol. 150). He then saw the southbound 
car stop within three houses of 23rd street; 
he ran down, saw a couple of men pick Trauber 
from under the car and lay him between the two 
tracks. He saw the broken headlight of the car. 
They then carried Trauber up the avenue into a 
cigar store, when he left and returned to his 
former position. He says, that when Trauber 
stepped from the bridge on to the southbound 
tracks, the southbound car was about the same 
distance away as the northbound car, but was 
going slower. As Trauber got on the northbound 
tracks, and saw the northbound car coming up, he 
turned to go back, and was struck by the south¬ 
bound car (151-152). The southbound car was 
going fast from 25th street to 24th street and did 
not slacken speed until it struck the plaintiff; 
the motormen did not ring their gongs, nor give 
any signals or warnings; neither the one on the 
southbound car nor the one on the northbound 
car (fols. 162,163, 154). He picked up the broken 
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glass; threw it alongside of the elevator pillar; 
it laid there for some time thereafter; and in 
conversation with Mr. LaFetra, a few days later 
he picked up some pieces, and gave it to him 
(fol. 156). 

At the time the southbound car struck the 
plaintiff, the northbound car was coming fast; 
the southbound car was coming a little slower, 
and he was already between the tracks of the 
southbound and northbound cars (fol. 159). 

Edward Hussey (pp. 55-57) was walking uptown 
on the east side of Third avenue with Charles 
Voss, Fred Will, and one or two other boys, and 
testified that the fender was not one of the long 
ones in front of the car, but one that comes to a 
point underneath. His attention was first called 
to the accident by hearing the glass break; he 
looked round, and saw something under the car. 
The car went a distance, he said, of 48 feet. 
When he heard the glass break, the south¬ 
bound car was at 24 th street, and the 
northbound car had then passed the southbound 
car, but went ahead without stopping. He did 
not see Mr. Trauber cross from the sidewalk to¬ 
wards the tracks. 

Charles Voss first saw Trauber between the 
north and southbound tracks; and the southbound 
car was then about thirty feet north of 24th street, 
and Trauber was going east. Voss noticed him 
jump back to get out of the way of the northbound 
car, when the southbound car struck him. The 
car then went a distance of about 48 feet (pages 
67 to 69). 

Fred Will’s attention was called to the accident 
by hearing breaking glass. He did not see the 
plaintiff struck. The car was going at pretty full 
speed when he first noticed it, and it went about 
forty feet south of the south corner of 24th street. 


Digitized by Tooele 



5 


There were no gongs rung (fols. 61-66). He said, 
the car stopped at about the middle of the block. 

Mr. LaFetra testified as to the broken glass, and 
Samuel Lewis accounted for the absence of the 
ambulance surgeon and the other boys. 

Defendant’ai Claim. 

The defendant claimed the accident occurred 
south of the south crossing of 24th street and 3rd 
avenue, and that the plaintiff jumped out from an 
elevated pillar which hid him from the motor- 
man’s view (fol. 221). There was a down grade 
from 27th street to 23rd street, and the car in 
question was a cable car with an United States 
mail car behind. Defendant called John Hassett, 
the motorman of the car. He said the car went 
twenty-five or thirty feet after it struck Trauber; 
that he put on the brakes to stop as quick as he 
could, and gave the brakeman three bells. He 
claimed there were trenches alongside of the rail¬ 
road track, but no bridges on the crosswalks. He 
admitted that the headlight of the car broke (pages 
73 to 75). 

Hans B. Olsen, the conductor on the first car 
claimed the car came to a standstill; that he 
opened the west side of the gate in the rear, and 
saw the body lying in front of the car alongside 
of the first wheel. 

It might be remarked here that this was the side 
of the car where the gates are always opened on a 
downtown car to allow passengers to get on and 
off. According to the testimony of the plaintiff’s 
witnesses and the other witnesses of the defend¬ 
ant, the body of the plaintiff was lying on the east 
side of the car, and could not have been seen from 
the position which the conductor testified he was 
in; namely, while looking from the west side of 
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the car. On cross-examination, however, Olsen 
changed his testimony, and said he looked out 
toward the east. 

The brakeman on the mail car, Cornelius A. 
Taylor, testified that he received three bells at the 
south crossing of 24th street, and stopped the car 
as quickly as he could; he didn’t think he ran 
forty feet after he received the three bells. 

Michael Cregan, a cab-driver, testified that the 
plaintiff lurched from behind an elevated piiiar 
out in front of the car when it was ten feet away 
from him. 


Plaintiff's Injuries. 

The plaintiff received severe injuries; he was 
bruised from head to foot; his nose, his ears, his 
cheeks, the rear of his head and his left arm were 
bruised and torn: his face is now severely scarred; 
some of bis teeth were knocked out and his upper 
lip was injured. He was taken to Bellevue Hospital, 
afterwards removed to his home in a few days; he 
was then attended by his private physician. He 
was a waiter, and his left arm which is principally 
used in carrying dishes, was permanently injured. 
Since the accident, he has been unable to follow 
his usual occupation of waiter, and now is 
a dish washer. Before the accident he made from 
$17 to $18 a week; now he can only earn 
from $5 to $6 a week; ever since he has 
had dizzy spells and headaches. His memory 
is not as good as it was. He cannot remember or¬ 
ders, gets excited and dizzy (fols. 60 to 75, 89 to 
92, 94 and 96). 

Emile Linx (pp. 26 to 30) Armand Schmidt 
(pp. 33 to 37), Louis S. Wund (pp. 37 to 39), 
Wilhelm Laubenstein (pp. 38 to 41), testified as 
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to the condition of plaintiff before and since the 
accident. 

Dr. David D. Jennings (pp. 42 to 49) testified as 
to his present condition, the condition he was in 
abont a year after the accident. 

A verdict was rendered in favor of the plaintiff 
for $1,150. 


POINT I. 

The question of defendant's negli¬ 
gence and tbe plaintiff's freedom 
from contributory negligence upon 
tbe facts presented was for tbe jury 
to determine. Tbe verdict in favor 
of tbe plaintiff should not therefore 
be disturbed. 

Upon the evidence the jury could have found 
that the southbound car was proceeding at 
a very rapid rate, as after it struck the 
plaintiff it did not stop until it had gone more than 
one-half a block; and again, because it hit him 
with sufficient force to break the thick glass in the 
headlight of the car; and that the northbound car 
was going rapidly, and faster than the southbound 
car. So we have two cars rapidly approaching a 
street crossing from opposite directions, not under 
control, and neither of them giving any warning 
that they would not slacken speed at these cross¬ 
ings, whereby plaintiff was placed in a position of 
imminent danger and peril by the acts of defend¬ 
ant’s motorman without lack of reasonable pru¬ 
dence on his own part. 

It was the duty of the motorman of each car to 
have kept his car under control, and to have 
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slackened speed at crossings or give plaintiff some 
warning. If the motormen of these respective 
cars had been attending to their duties they 
would have seen plaintiff, and would not have run 
him down so ruthlessly. The jury could also have 
found that at the time plaintiff stepped from the 
west crosswalk down to the bridge that the north¬ 
bound car was as far away, if not farther, from 
the north crossing than was the southbound car. 
Under such circumstances, the jury would be en¬ 
titled to lind that the plaintiff exercised that 
degree of care which an ordinarily prudent man 
under the same circumstances would have ex¬ 
ercised, and therefore was not guilty of contribu¬ 
tory negligence. It may have been of the opinion 
that, at the time plaintiff attempted to cross, the 
cars were at a distance sufficient to enable a pru¬ 
dent person to <voss in safety, and that plaintiff’s 
judgment was at fault only because each of the 
motormen—while plaintiff was in plain sight 
crossing the tracks—failed to have their cars under 
control and to stop or slow down at the crossings, 
or to give warnings by ringing their bells of their 
intention to proceed at an undiminished speed. 
As plaintiff was entitled to presume that the 
cars would move up to the street intersection 
under a reasonable state of control, it could have 
found the defendant guilty of negligence in fail¬ 
ing to do so and the plaintiff free from negligence. 
The negligence of the defendant was reckless and 
wanton, and it might have been avoided by due 
care of the motormen. To sustain a verdict the 
Court will assume that the jury found every fact 
in favor of the plaintiff that the evidence per¬ 
mitted. 

The Court in its charge fully and fairly instructed 
the jury with reference to the duties of plaintiff and 
the motormen, and under all the recent decisions a 
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question of fact was prest ntc<l for the jury to de¬ 
termine upon the conflict of evidence. 

In the case of O’Dallaghan v. Met. St. R. Do., 
((59 App. Div., 574), it appears) that plaintiff*, 
while crossing 110th street and Amsterdam avenue, 
was caught between a. northlwmnd and southlKuind 
car, umler circumstances similar to the case at bar 
and a verdict for the plaintiff was affirmed. The 
same rule was applied in the case of Handy v. 
Met. St. R. Do. (70 App. Div.* 2(5), where the in¬ 
testate was killed while crossing from the east to 
the west side of the avenue, and seventy feet Inflow 
Seventy-second street. The car was 15 to 20 feet 
away when the intestate reached the easterly rail 
of the southlnmnd tracks, and flve feet when he 
reached the westerly rail, and before he could step 
off* he was struck and carried alnmt 90 feet. The 
same doctrine is enunciated in the cas<*s of 

Decker vs. Brooklyn Heights R. Do., 04 
App. Div., 430. 

Reilly vs. Brooklyn Heights II. To., (55 
App. Div., 453. 

Sesselman vs. Met. St. R. Do., 05 App. 
Div., 484. 

Brass vs. Met. St. R. Do., 00 App. Div., 
554. 

Smith vs. Met. St. R. Do., (5(5 App. Div., 

000 . 

Dopeland vs. Met. St. R. Do., 07 App. Div., 
483. 

Dorscli vs. Brooklyn Heights It. Do., 08 
App. Div., 223. 

Bertscli vs. Met. St. R. Do., 08 App. Div., 
228. 

Schoener vs. Met, St. R. Do., 72 App. Div., 
23. 
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Dolahol vs. Med. St. \l. De>., 71 App. l)iv., 

505. 

IVlletmiu vs. Met. St. U. Do., 74 App. 

Div., 192. 

De>sf>Te>ve* vs. .Met. St. K. Do., 74 App. Div., 

it;r>. 

Desk vs. X. V. & Due*e*ns Demnty U. Do., 

74 App. Div., 52. 

I>ue*kle*y vs. X. V. & North Short 1 It. Do., 

75 App. Div., 5S7. 

<!earv vs. Metropolitan St. It. Do., 75 App. 

Div., 441. 

Hoyt vs. Metropolitan St. It. Do., 75 App. 
Div., 249. 

In Selenium vs. Metropolitan St. It. Do., 5S 
Mis<\, 574, .Incite Itussel rite*el with approval the 
Schoener ease above*, but granted a ne*w trial 1m*- 
e-ause* of the failure* of the Demrt to e-har^e* as re*- 
ejue*Kte*eI by ele*fe*nelant. He*, howewer, re*e*o£iiize*el 
that unele*r the* e*viele*ne*e* a question was pre*se*nte*el 
for the* jury to eletemnine, In that ease plaintilT 
hael bis horse* under full e-ontrol anel Intel unusual 
op|iortunity te> avoid a eerilision. The* ver- 
eliet in Seiurba v. Me*tre>peditan Street K. De>., 75 
App. Div., 170, was also s<*t aside l>ee*ause of erre>- 
ne*e)us mj nests eh urged. The* ace*ident there nc- 
eurre*el betwe*e*n stre*e*t crossing, but the* Court re- 
ce>gnize*e1 that it was a question for the* jury upon 
tin* fads. 
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POINT II. 


The exceptions to the charge were 
not well taken. 

Most of the exceptions to the charge, urged on 
the part of the defence, were obviated either by 
new charges or modifications. The only excep¬ 
tions to be considered are as follows (fol. 264): 

“Mr Little: I respectfully except to that part 
of your Honor’s charge where you say, in 
words or in substance, that the testimony of the 
motorman might be taken as equally interested 
with that of the plaintiff.” 

This refers to the charge at folio 246, and is 
qualified by the statement immediately following, 
that “the jury must weigh the testimony of all the 
witnesses.” In any event it is not a violent propo¬ 
sition that the persons who did the harm and are 
liable to respond to their employer. “ might ” be 
interested as much as the person harmed. (See 
to that effect Hoesv. Third Ave. R. R. Co., 5 App. 
Div., 151; Wolfalirt v. Beckert, 92 N. Y., 490). 
The second exception immediately follows and is 
in the following language: 

“Mr. Little: I except to that part of your 
Honor’s charge where your Honor says, in words 
or in substance, that it is for the jury to say if a 
warning had been given to the plaintiff that he 
might have crossed safely, on the theory that the 
plaintiff, having seen both the cars, it was not as a 
question of law necessary to give any warning.” 

The Judge never charged to that effect “in 
words or in substance.” It might possibly refer 
to the statement at folio 249, or at folio 250, or at 
folio 252, or at folio 253, or equally well to half a 
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dozen other statements of the Judge. It really 
refers in terms to no portion of the charge, and it 
is too indefinite to be considered on appeal. 

The third exception follows in the following 
language (fol. 265): 

“Mr. Little: I except to that part of your 
Honor's charge where you say in words or in sub¬ 
stance that if the car approached this crossing at a 
high rate of speed, and did not reduce its speed, 
that then there was negligence on the part of the 
defendant’s servant.” 

This refers to a paragraph of the charge at 
folio 250. That paiagraph taken as a whole is 
a correct statement of the law. It contains many 
elements not set forth in the exception, and re¬ 
quires no comment for the aid of this Court. 

The fourth exception which immediately follows 
is to a portion of the charge at fol. 258, which 
reads as follows: 

“If the plaintiff's alleged contributory negli¬ 
gence was not the direct and proximate cause of 
the accident, then the plaintiff is entitled to a ver¬ 
dict against the defendant, if the defendant was 
guilty of negligence—that is, if the motorman did 
not use that ordinary degree of care which a pru¬ 
dent motorman should have exercised under the 
same circumstances ” 

There can be no question as to the correctness of 
this rule. It is not excepted to on the ground 
that it is not applicable to the case at bar, but, on 
the ground that it is not good law. \t does not 
raise in form or substance the question passed 
upon by this Court in the case of Sciurba vs. 
Metro. St. R. Co., 73 App. Div., 170, or in the 
case of Osatlos vs. Met. Sr. Ry. Co. (70 App. Div., 
606), or in the case of (roodmail vs. Same (63 
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App. Div., 84), or in the late case of Rider vs. 
Syracuse R. T. Ry. Co., (171 N. Y., 147), as the 
charge refers only to the question as to whether 
the “alleged” contributory negligence was the 
direct and proximate cause of the accident. If 
it was not, then clearly the plaintiff could recover. 
The Court of Appeals in the case last cited, at 
page 153, states this rule in the following lan¬ 
guage: “We recognize fully tiie force of the 

RULE THAT THE NEGLIGENCE OF THE INJURED 
PARTY IS NO DEFENSE TO AN ACTION IN HIS RE¬ 
HALF WHEN SUCH NEGLIGENCE IS CONNECTED WITH 
TOE ACCIDENT ONLY IN SOME REMOTE WAY AND IS 
NOT A PROXIMATE CONCURRENT CAUSE.” The jury 

could not have been misled by this portion of the 
charge to the injury of the defendant, and no re¬ 
versible error was therefore committed. 

The fifth exception is at fol. 267 and is as fol¬ 
lows: 

“Mr. Little: I except to that part of your 
Honor’s charge where you say in words or sub¬ 
stance that a slight negligence on the part of the 
plaintiff does not necessarily defeat or bar his 
right to recovery. 

“The Court: That charge has certain modifica¬ 
tions attached to it. Let me call your attention. 
This is what I charge: 

“If the jury believes that the plaintiff failed in 
a slight degree in the exercise of that prudence 
which an ordinarily prudent man would have exer¬ 
cised under these circumstances, that of itself will 
not defeat his right to recovery in this action, as 
the jury must find in addition that the slightest 
negligence which will bar a recovery must be such 
as contributed to the accident. 

“Mr. Little: I except to the words used by your 
Honor in that charge. 

“The Court: That is taken from the case of 
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Ericas vs. Brooklyn Heights R. R. Co., 63 App. 
Div., 353.” 

The charge complained of is in the exact lan¬ 
guage used by the Court in the case cited and 
need not be considered further. 

These are all the exceptions taken to the charge 
and it is submitted that none of them are sufficient 
to warrant a new trial. We claim, therefore, that 
no error was committed and that the judgment 
appealed from should be affirmed, with costs. 

KNEELAND, LaFETRA & GLAZE, 

Attorneys for Plaintiff. 

Edward B. LaFetra. 
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flew H?ork Supreme Court, 

COUNTY OF NEW YORK. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, Propri¬ 
etor of “ The Sun ” Newspaper ; 
The Herald Publishing Com¬ 
pany, Proprietor of the Morning 
Herald Newspaper ; Felix Agnus, 
Manager and Trustee of the Bal¬ 
timore American Newspaper, 
(amended, by an Order appealed 
from, so as to read “ Felix Agnus, 
as Manager and Trustee of 
Baltimore “ American and Com¬ 
mercial Advertiser” Newspaper 
under a deed of trust made to him 
by Charles C. Fulton and wife) ; 
and Edward Raine, Proprietor of 
the German Correspondent News¬ 
paper ; the said defendants com¬ 
posing the “ Baltimore News As¬ 
sociation,” 

Defendants. 
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3 


4 


Statement Under Rule 41. 

This action was commenced by the service of the 
summons and complaint upon the defendant Felix 
Agnus, on the 4th day of September, 1895. 
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5 None of the other defendants have ever been 
served, or appeared or answered. The amended 
answer of the defendant Felix Agnus was served on 
the 19th day of October, 1898. The case came on for 
trial before the Hon. James A. O’Gorman, Justice, 
and a jury on the 23rd, 24th and 25th days of April, 
1900, when the jury, by the direction of the Court, ren¬ 
dered a verdict against the plaintiff and in favor of the 
defendant Felix Agnus, and judgment for $1,648.30 
costs and allowance was entered pursuant to said 

6 verdict on May 25tli, 1900. From this judgment the 
plaintiff filed and served notice of appeal on May 28th, 
1900. On February 9, 1901, this judgment was re¬ 
versed by the Appellate Division of the First Depart¬ 
ment by an opinion delivered by Rumsey, J. (see App. 
Div. Reports, vol. 58, page 611), and a copy of the 
order of reversal, with notice of entry thereof, was 
served on the attorneys for defendant Felix Agnus on 
February 14th, 1901. The case came on for trial before 
the Hon. John Proctor Clarke, Justice, and a jury on 

7 the 16th, 17th and 18tli days of October, 1901 ; and 
the jury rendered a verdict in favor of the plaintiff and 
against the defendant Felix Agnus in the sum of 
$35,000.00, and, on motion, an extra allowance of 
$1,000.00 was granted by the Court. On January 
13th, 1902, the motion of the defendant Felix Agnus 
for a new trial was denied. On January 22nd, 1902, 
the plaintiff made a motion to amend the summons 
and complaint in this action ; and on February 3rd, 
1902, an order was made and entered amending the 

8 summons and complaint herein. On February 4th, 
1902, judgment was entered upon said verdict. On 
February 24tli, 1902, Felix Agnus, as Manager and 
Trustee of the Baltimore “ American and Commercial 
Advertiser ” newspaper under a deed of trust made 
to him by Charles C. Fulton and wife, appearing for 
the purposes of said motion only, made a motion to 
vacate said judgment. An order denying said motion 
was entered on the 25tli day of February, 1902. 
Upon appeal the last mentioned order was reversed by 
the Appellate Division of the First Department on the 
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26th day of June, 1902 (see App. Div. Reports, vol. 9 
73, page 240), and an order directed vacating the 
judgment. 

On the 9th day of July, 1902, plaintiff secured and 
served an order to show cause why the order of Feb- 
uary 3rd, 1902, amending the summons and complaint 
should not be vacated and set aside. On the 19th day 
of August, 1902, said motion was granted by Giegerich, 

J., and the order granting same was entered on the 
21st day of August, 1902. On the 23d day of August, 
1902, the judgment appealed from was entered. The 10 
notice of appeal of the defendant was filed and served 
on the 22d day of September, 1902. 


Notice of Appeal of Defendant Felix 
Agnus. 

NEW YORK SUPREME COURT, 11 

County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company and others, 
Defendants. 


12 


Please take notice that the defendant appeals to the 
Appellate Division of this Court in and for the first 
Department from the judgment of the Trial Term of 
this Court, entered herein in the office of the Clerk of 
the County of New York on the twenty-third day of 
August, 1902, and from each and every part of said 
judgment; and appellant intends to bring up for re¬ 
view on such appeal the order entered herein on the 
twenty-seventh day of January, 1902, denying defend- 
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13 ant’s motion for a new trial, and the order entered 
herein on the twenty-first day of August, 1902, grant¬ 
ing plaintiff’s motion to vacate and set aside the or¬ 
der of February 3d, 1902, amending the summons 
and complaint herein and each and every part of such 
orders. 

Dated New York City, September 22d, 1902. 

Morris & Fay, 
Attorneys for Defendant, 
Office and Post-office address, 

14 135 Broadway, 

New York City. 

To the Clerk of the County of New York. 

And to William C. Davis, 

Attorney for Plaintiff, 120 Broadway, New 
York City. 

[Endorsed :] 

Please take notice that the within is a true copy of 
a notice of appeal, this day duly filed in the within- 
entitled action in the office of the Clerk of the Supreme 
Court and of the County of New York. Dated New 
York, September 22nd, 1902. Yours, etc., Morris & 
Fay, Attorneys for Defendants, 135 Broadway, New 
York City. To William C. Davis, Esq., Attorney for 
Plaintiff, 120 Broadway, N. Y. City. Due service of a 
copy of the within is hereby admitted. Dated Sep¬ 
tember, 22nd, 1902. (Signed), William C. Davis, Atty. 
for Plaintiff. 


16 


Digitized by Tooele 



5 


JUDGMENT ROLL. 


17 


Original Summons with Notice. 

SUPREME COURT, 

CITY AND COUNTY OF NEW YORK. 


The United Press, 

Plain tiff, 

against 

The A. S. Abell Company, pro¬ 
prietor of “ The Sun ” newspaper; 
The Herald Publishing Company, 
proprietor of “ The Morning Her¬ 
ald ” newspaper ; Felix Agnus, > 
manager and trustee of the “ Bal¬ 
timore American ” newspaper, and 
Edward Raine, proprietor of the 
“ German Correspondent ” news¬ 
paper, the said defendants consti¬ 
tuting the “ Baltimore News Asso¬ 
ciation, 

Defendants. 


Summons 
With Notice. 


19 


20 


TO THE ABOVE-NAMED DEFENDANT : 

You are hereby summoned to answer the complaint 
in this action and to serve a copy of your answer on 
the plaintiffs Attorneys within twenty days after the 
service of this summons, exclusive of the day of service ; 
and, in case of your failure to appear or answer, judg- 
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21 ment will be taken against you by default for the re¬ 
lief demanded in the complaint. 

Dated New York, September 4th, 1895. 

William C. Davis, 

Plaintiff’s Attorney. 
Post Office Address and Office, 

No. 120 Broadway, 

New York City. 


22 

Notice. —Take notice, that upon your default to ap¬ 
pear or answer the above summons, judgment will be 
taken against you for the sum of fifty thousand dollars, 
with interest from February 17th, 1894, and with costs 
of this action. 

William C. Davis, 

Plaintiff’s Attorney. 


23 


24 


Digitized by Tooele 



7 


Complaint. 

SUPREME COURT, 

City and County of New York. 


25 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, pro¬ 
prietor of “ The Sun ” news¬ 
paper ; The Herald Publishing 
Company, proprietor of the “ Morn¬ 
ing Herald ” newspaper ; Felix 
Agnus, manager and trustee of the 
“ Baltimore American ” newspaper, 
and Edward Raine, proprietor 
of the “ German Correspondent ” 
newspaper, the said defendants 
composing and constituting the 
“ Baltimore News Association,” 
Defendants. 


26 


27 


The complaint of the above-named plaintiff respect¬ 
fully show to this Court as follows : 28 

That at the times herein mentioned the plaintiff 
was and still is a domestic corporation, duly created 
by and organized under the laws of the State of New 
York. 

Upon information and belief, that the defendant, the 
A. S. Abell Company, was at the times herein men¬ 
tioned, a corporation created by and organized under 
the Laws of the State of Maryland, and was the owner, 
publisher and proprietor of The Sun newspaper pub¬ 
lished at the City of Baltimore in said State; that at 
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29 said times, defendant, The Herald Publishing Com¬ 
pany, was a corporation created by and organized un¬ 
der the Laws of the State or Maryland, and was the 
owner, publisher and proprietor of the Horning Herald, 
a newspaper published at the City of Baltimore, in 
said State ; that the defendant, Edward Baine, was the 
chief owner, editor, publisher and proprietor of the 
German Correspondent , a newspaper published at the 
City of Baltimore, in said State, and that the defend¬ 
ant, Felix Agnus, was the manager, trustee and pro- 

30 prietor of the Baltimore American and Commercial 
Advertiser , a newspaper published at the City of Bal¬ 
timore, in said State. 

Upon information and belief, that at the times herein 
mentioned the above-named defendants were a volun¬ 
tary unincorporated association of four members carry¬ 
ing on business in the City of Baltimore, Maryland, 
and elsewhere under the name and style of the “ Balti¬ 
more News Association,” and as such association had 
a president and treasurer and other executive officers, 
3L the defendant, Felix Agnus, being the president of said 
association, and one George William Abell being the 
secretary thereof. 

That on or about the eleventh day of April, 1889, 
the said defendants, as such Baltimore News Asso¬ 
ciation, at the City of New York, made and en¬ 
tered into a contract in writing with the New 
York Associated Press, an organization engaged in 
the business of collecting and selling to newspapers 
for publication, commercial news and other reports 
32 of a general and miscellaneous character, both domes¬ 
tic and foreign, a copy of which contract is hereto 
annexed, marked Exhibit “ A,” and forms a part of 
. this complaint. 

That after the said contract, Exhibit “ A,” was made, 
the said New York Associated Press and the defend¬ 
ants., composing the Baltimore News Association, as 
aforesaid, entered upon the performance thereof and 
complied with all the terms of the same, until on or 
about December 8th, 1892. 

Upon information and belief, that on or about De- 
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cember 8th, 1892, the said New York Associated Press 33 
duly assigned, transferred and set over unto this 
plaintiff, the said contract, Exhibit “A”; that imme¬ 
diately after such assignment and transfer all of the 
defendants were duly notified of the same, and none 
of them made any objection thereto, or refused to be 
bound thereby ; that such assignment and transfer 
were made with the full knowledge and assent of the 
defendants ; and that the defendants, by their acts and 
otherwise, have ratified, acquiesced in and consented 
to such assignment, and have accepted, used and paid 34 
for the news service of this plaintiff, and all other 
benefits of such assignment and transfer. 

Upon information and belief, that by virtue of such 
assignment and transfer, this plaintiff became charged 
with the duty of performance of said contract, Ex¬ 
hibit “ A,” and entitled to the profits and emoluments 
resulting from such performance. 

That thereupon this plaintiff entered upon the per¬ 
formance of said contract, Exhibit “A,” and continued 
to comply with all its terms and conditions, with the 35 
full knowledge and consent of the defendants, and with¬ 
out objections of any kind, until on or about the fourth 
day of November, 1893 ; that during al 1 said period 
this plaintiff delivered its news reports, as required 
by said contract Exhibit “ A,” and the defendants ac¬ 
cepted, used and paid for said news reports, in accord¬ 
ance therewith. 

That for some time prior to the 8th day of Decem¬ 
ber, 1892, and while the said contract (Exhibit “ A ”) 
was in force between the said New York Associated 36 
Press and the defendants, this plaintiff was doing 
business in the city of Baltimore, and among other 
things was delivering the news service under certain 
contractual obligations to a newspaper published at 
the city of Baltimore known as the Evening News , 
the said Evening News being also at the same time in 
receipt of and paying for the news service of the de¬ 
fendants, the Baltimore News Association. 

That subsequently the said Evening News severed 
its business relations with the defendants, and de- 
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37 manded the continuance of its news service from this 
plaintiff, under its certificate of membership and 
specific contract, with which demand this plaintiff 
complied. 

That subsequent and on or about the fourth day of 
November, 1893, the defendants complained to this 
plaintiff, that in consequence of the facts just stated, 
they had thereby lost a revenue of One hundred dol¬ 
lars ($100.00) per week, to which they claimed to be 
lawfully entitled, and they made a demand upon this 

38 plaintiff that it refund to them the revenue so lost, 
which amounted at that date, November 4th, 1893, to 
the sum of Four thousand one hundred dollars 
($4,100). 

That defendants threatened, that if said demand 
were not complied with by the plaintiff, it would with¬ 
draw from said contract, Exhibit “ A.” 

That subsequently and on or about the twenty-first 
day of November, 1893, this plaintiff paid to the de¬ 
fendants as a compromise and full settlement of all 

39 matters in dispute under said contract, Exhibit “ A,” 
the sum of Four thousand three hundred dollars 
($4,300), and this money was so received and accepted 
by the defendants, whereupon the said contract, Ex¬ 
hibit “ A,” by mutual agreement and assent between 
the parties to this action was reaffirmed and declared 
in all respects binding upon the plaintiff and the de¬ 
fendants according to the terms thereof. 

Upon information and belief, that said contract, Ex¬ 
hibit “ A,” continued to be in all respects performed 

40 by both this plaintiff and the defendants, until on or 
about the 17th day of February, 1884, when all of the 
defendants, except the defendant Edward Raine, pro¬ 
prietor of the German Correspondent newspaper, com¬ 
mitted a breach thereof; that all of the defendants, 
except the defendant, Edward Raine, as aforesaid, then 
refused and ever since that time have continued to 
refuse, to perform their part of said contract, Exhibit 
“ A,” and to accept and pay for the news service of 
this plaintiff as therein provided, or to accept or pay 
for performance of said contract in any other respect . 
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that this plaintiff has heretofore duly tendered its 41 
news service and report, and other performance of 
said contract Exhibit “ A,” to the defendants, and 
demanded payment therefor, and has heretofore in all 
ways been ready and willing to perform said contract, 
but the defendants, except the defendant Edward 
Raine, as aforesaid, notwithstanding such tender and 
demand, and notwithstanding the fact that said con¬ 
tract does not by its terms expiie till January 1st, 
1899, wholly repudiated said contract, and refused to 
be any longer bound thereby in any manner whatso- 42 
ever. 

That by reason of the breach, violation and repudi¬ 
ation of said contract by the said defendants, the 
plaintiff has been damaged in the sum of fifty thou¬ 
sand dollars ($50,000). 

Wherefore plaintiff demands judgment against all 
of the defendants, except the defendant Edward Raine, 
for the sum of fifty thousand dollars ($50,000), and the 
costs of this action. 43 

William C. Davis, 

Plaintiff’s Attorney. 

(Duly verified.) 


Exhibit “ A.” 

This agreement, made and entered into this 11th day 
of April, 1889, by and between the New York Associ¬ 
ated Press, an organization engaged in the business of 
collecting and selling to newspapers for publication 
commercial news and other reports of a general and 
miscellaneous character, both domestic and foreign, 
party of the first part; and The Baltimore News Asso¬ 
ciation, which is composed of the Proprietors of the 
Sun, American, Herald and German Correspondent, 


44 
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45 of the City of Baltimore, Md., party of the second 
part; witnesseth :— 

First.— That the first party, during the continuance 
of this agreement, will lay down in Baltimore a com¬ 
prehensive summary of all the news of the world that 
it may obtain. 

Second.— That for such service rendered the second 
party will promptly pay in such manner as the Gen¬ 
eral Manager of the first party may direct ($600) six 
hundred dollars weekly; and in addition to this regu- 

46 lar payment will continue to pay specially for the 
Congressional reports the same as heretofore. It 
being understood that in case of a reduction in the 
cost of said Congressional report, the party of the sec¬ 
ond part shall have the benefit of the same; or of any 
subsequent reduction the Joint Ex-Committee may 
authorize. 

Third.— The second agrees that it will receive the 
news subject to the rules of the New York Associated 
Press. 

47 Fourth.— The second party binds itself not to use, 
nor permit to be used, the news thus furnished either 
directly or indirectly, except for publication in the 
papers belonging thereto, and in such other papers 
published in the city of Baltimore, as the second 
party may contract to supply. 

Fifth. The newspapers in Baltimore, receiving the 
Associated Press service, whether members of the sec¬ 
ond party, or clients thereof, shall give to the agent of 
the first party at Baltimore, when applied to by him, 

48 any news which they may have received—to be used 
solely and confidentially for transmission to the Asso¬ 
ciated Press and its connections outside of Baltimore. 

Sixth. Neither the members of the second party or 
clients thereof shall give any news or afford any facili¬ 
ties for obtaining news to the representative of any 
news organization except the Associated Press. 

The agreement shall remain in force till January 
first, 1899. 

In witness whereof, the parties hereto have here- 
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unto set their hands and seals the day and year first 
above written. 


The New York Associated Press, 
By Charles A. Dana, 
Chairman of the Joint Executive 
Committee. 


Witnessed by : 

Wm. Henry Smith. 


49 


The Baltimore News Association, 

By Felix Agnus, 50 

President. 
George Wm. Abell, 

Sec’y. Balto. News Association. 

Witnessed by : 

William Henry Smith. 


51 
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Amended Answer. 

NEW YORK SUPREME COURT, 
County of New York. 


61 


The United Press, 

Plaintiff, 


AGAINST 


The A. S. Abell Company, proprie¬ 
tor of the “ The Sun ” newspaper ; 
the Herald Publishing Company, 
proprietor of the “ Morning Her¬ 
ald ” Newspaper; Felix Agnus, 
manager and trustee of the Balti¬ 
more American newspaper, and 
Edward Raine, proprietor of the 
German Correspondent newspaper, 
the said defendants composing 
and constituting the “ Baltimore 
News Association,” 

Defendants. 


The defendant, Felix Agnus, manager and trustee 
66 of the Baltimore American newspaper, impleaded with 
others as composing and constituting the Baltimore 
News Association, by Swayne & Swayne, his attorneys, 
by way of amended answer, to the complaint of the 
plaintiff herein says : 

I.—This defendant admits that at the times men¬ 
tioned in the complaint the said plaintiff was, and that 
it still is a domestic corporation duly created by and 
organized under the laws of the State of New York. 
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II. —This defendant, upon information and be- 57 
lief, admits that the defendant, The A. S. Abell 
Company was at the times in the complaint men¬ 
tioned a corporation, created by and organized under 

the laws of the State of Maryland, and that it was the 
owner, publisher and proprietor of The Sun , a news¬ 
paper published at the City of Baltimore in the State 
of Maryland ; that at the said times the defendant the 
Herald Publishing Company was a corporation created 
by and organized under the laws of the State of Mary¬ 
land, and that it was the owner, publisher and pro- 58 
prietor of the Morning Herald , a newspaper published 
at the City of Baltimore in said State of Maryland ; 
and that the defendant Edward Raine, was the chief 
owner, editor, publisher and proprietor of the German 
Correspondent , a newspaper published at the City of 
Baltimore in said State of Maryland. 

And this defendant further admits that the said 
Felix Agnus was at the said times the manager and 
trustee of the Baltimore American and Commercial 
Advertiser , a newspaper published at the City of Balti- 59 
more in said State of Maryland ; but he denies that 
he the said Felix Agnus was at the said times or is 
now the proprietor of the said newspaper, and he 
avers the fact to be that he at said times held and now 
holds title to and managed and now manages the said 
newspapers solely under and by virtue of a deed of 
trust made, executed and delivered to him by one 
Charles Carroll Fulton and his wife, and for and on the 
trusts and purposes in the said deed specified. 

60 

III. —This defendant admits that at the times in the 
complaint mentioned the above named defendants were 
a voluntary unincorporated association of four mem¬ 
bers carrying on business in the City of Baltimore, 
Maryland, and elsewhere under the name and style of 
the Baltimore News Association , and as such associa¬ 
tion had a President and Treasurer, and other Execu¬ 
tive officers, this defendant being the President of said 
Association, and one George William Abell being the 
Secretary thereof. 
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61 IV.—This defendant admits that on or about the 
eleventh day of April, 1889, the said defendants, as 
such Baltimore News Association, at the City of New 
York, made and entered into a contract, in writing 
with the New York Associated Press, an organization 
engaged in the business of collecting and selling to 
newspapers for publication commercial news and 
other reports of a general and miscellaneous character, 
both domestic and foreign ; and that the copy of said 
contract which is attached to and made a part of the 

62 complaint herein and marked Exhibit “ A,” is a true 
copy thereof. 

V.—This defendant admits that after the said con¬ 
tract Exhibit “ A” was made, the said New York Asso¬ 
ciated Press and the defendants herein, composing the 
Baltimore News Association, as aforesaid, entered upon 
the performance and complied with all the terms of 
the same until about December 8, 1892. 

63 VI.—This defendant, upon information and belief, 
denies that on or about December 8, 1892, said New 
York Associated Press, duly assigned, transferred and 
set over unto the plaintiff herein the said contract, 
Exhibit “ A,” and, upon information and belief, he 
avers the fact to be, that the said New York Associated 
Press did, on or about that date, assign and transfer 
the said contract Exhibit “A” unto a corporation 
known as The United Press, which had been thereto¬ 
fore created and organized under the Laws of the 

64 State of Illinois. 

This defendant denies that either he or the said 
Baltimore News Association were ever at any time 
notified of any assignment or transfer of the said con¬ 
tract Exhibit A to the plaintiff, and he admits and 
avers, that, for that reason solely, neither he nor such 
association ever made any specific objection or refusal 
to be bound by any such assignment or transfer to the 
said plaintiff. 

This defendant denies that any such assignment and 
transfer of the said contract Exhibit A were made to 
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the plaintiff with the full knowledge and assent of this 65 
defendant or of the said Baltimore News Association, 
or that he or such association have ever by their acts 
or otherwise ratified, acquiesced in or consented to any 
such assignment of the said contract Exhibit A to the 
plaintiff herein. 

This defendant denies any knowledge or information 
sufficient to form a belief as to whether the other de¬ 
fendants herein, or any of them, were ever at any time 
individually notified of any assignment or transfer of 
the said contract Exhibit A, to the plaintiff, or whether 66 
they or any of them individually ever did or did not 
make any objection thereto or refusal to be bound 
thereby, or whether any such assignment of the said 
contract Exhibit A was ever made to the plaintiff with 
the full knowledge or assent of the said other defend¬ 
ants herein, or any of them individually, or whether 
they or any of them individually ever by their acts or 
otherwise have ratified, acquiesced in or consented to 
any such assignment of said contract Exhibit A to the 
plaintiff herein, or whether they or any of them have 67 
individually accepted, used or paid for any news serv¬ 
ice of the plaintiff herein, or any other benefit or 
benefits of any such assignment or transfer of the 
said contract Exhibit A to the plaintiff. But this 
defendant denies that either he or the said Balti¬ 
more News Association ever knowingly accepted, 
used or paid for any news service of the plaintiff 
herein or any other benefit or benefits of any such 
assignment or transfer of said contract Exhibit A 
in recognition or ratification of any such assign- 68 
ment or transfer to the plaintiff herein ; and this 
defendant further denies that either he or the said 
Baltimore News Association ever accepted, used or 
paid for any news service whatever or any other bene¬ 
fit or benefits of any assignment or transfer of said con¬ 
tract Exhibit A in recognition or ratification thereof, 
whether the same was made to the plaintiff herein or 
to any other person, firm or corporation whatsoever. 

And this plaintiff avers the fact to be that on or about 
the 8th day of December, 1892, the said Baltimore 
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69 News Association was informed that the said contract 


Exhibit A had been assigned and transferred by the 
said New York Associated Press to some corporation 
known as tho United Press, which, as said Association 
is informed and believed, was the corporation of that 
name organized and incorporated under the laws of 
the State of Illinois, and not the plaintiff. That said 
assignment and transfer of the said contract Exhibit 
A, whether made by the New York Associated Press 
to the United Press of Illinois, as this defendant and 

70 the said Baltimore News Association was iuformed 
and believed, or to the plaintiff herein, if such be the 
fact, was made without the knowledge or assent of 
this defendant or of the said Baltimore News Associ¬ 
ation. That the said The United Press of Illinois, or 
the plaintiff herein, if the fact be that such assign¬ 
ment and transfer of said contract Exhibit A, were 
made to it, was notified and informed and well knew 
that said assignment and tiansfer had been made with¬ 
out the knowledge or assent of this defendant or of 

71 the said Baltimore News Association. That there¬ 
upon negotiations were begun by and between the said 
The United Press of Illinois, or the plaintiff herein, if 
the fact be that the said assignment and transfer of 
said contract, Exhibit A, were made to it and the said 
Baltimore News Association, for the recognition and 
ratification by the said Baltimore Nows Association of 
the said assignment and transfer of the said contract 
Exhibit A, to the said The United Press, whichever 
one the fact may be, that the said contract had been 

72 assigned and transferred to, or for the making by the 
said Baltimore News Association of a new contract and 
agreement for a news service with the said The United 
Press, which either one the fact may be, and for the 
determination of the terms and conditions thereof, and 
that the said negotiations continued until the times 
hereinafter mentioned. That thereupon an arrange¬ 
ment and agreement was made by and between the 
said The United Press, which either one the fact may 
be, and the said Baltimore News Association for the 
delivery by The United Press which either one the 
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fact may be, of a news service to the said Baltimore 73 
News Association for an indefinite period pending the 
said negotiations and until the same should be con¬ 
cluded and a definite contract made or until the said 
indefinite arrangement should be terminated by either 
party. That both the said The United Press of Illinois 
and the plaintiff herein had and were represented by 
the same officers and agents and this defendant has no 
knowledge as to whether the said negotiations for a 
new contract and agreement for a news service or the 
said arrangement and agreement for the delivery of a 74 
news service for an indefinite period pending the said 
negotiations were had and made by the said Baltimore 
News Association with The United Press of Illinois or 
with the plaintiff herein, but upon information and 
belief he avers that they were so had and made with 
The United Press, a corporation organized under the 
laws of the State of Illinois and not with the plaintiff 
herein. That thereupon the said Baltimore News 
Association did, under the said arrangement and 
agreement made as aforesaid with The United Press, 75 
which either one the fact may be, accept, use and pay 
for a news service from such The United Press and 
continued so to do until the times hereinafter men¬ 
tioned, and that the same was so accepted, used and 
paid for by said association solely under the said tem¬ 
porary and indefinite arrangement and agreement 
aforesaid and not in any way under the said contract 
Exhibit A, or in recognition or ratification of any 
assignment or transfer thereof, whether made to the 
plaintiff herein or to the said The United Press, a 76 
corporation organized under the laws of the Statu of 
Illinois. 

VII.—This defendant denies that by virtue of any 
such assignment and transfer, or by any other means, 
the said plaintiff herein became charged with the duty 
of performance of said contract Exhibit A, or entitled 
to any profits or emoluments resulting from any such 
performance thereof. And this defendant avers that 
whether the said assignment and transfer was made to 
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77 the said plaintiff or not, the same was never at any 
time ratified, affirmed or consented to in any way, 
either by this defendant or by the said Baltimore News 
Association, and that neither the said plaintiff nor any 
other person, firm or corporation ever acquired by any 
such assignment or transfer, or otherwise, any rights 
in said contract Exhibit A, as against this defendant 
or the said Baltimore News Association. 

VIII.—This defendant denies that the plaintiff tliere- 

78 upon, or at any time, entered upon the performance of 
said contract Exhibit A, or continued to eomply with all 
or any of its terms and conditions with the full knowl¬ 
edge and consent of this defendant or of the said Balti¬ 
more News Association, or at all, or without objections 
of any kind, either until on or about the fourth day of 
November, 1893, or any other time; or that during 
the said, or any, period the said plaintiff delivered its 
news report as required by, under, or in accordance 
with, the said contract, Exhibit A ; or that either this 

79 defendant or the said Baltimore News Association 
ever at any time, since December 8, 1892, accepted, 
used or paid for the said or any news report in accord¬ 
ance with the said contract or in recognition or 
ratification thereof or of any assignment or transfer 
thereof. But this defendant avers that, if the fact be 
that it was the said plaintiff herein that from and after 
Decembers, 1892, until the times hereinafter mentioned 
delivered a news report to the said Baltimore News 
Association, the same was so delivered by and accepted 

80 used and paid for by the said Association solely 
under and in accordance with the temporary, indefi¬ 
nite arrangement and agreement therefor hereinbefore 
set forth, made by the said Association with the plaint¬ 
iff, if the fact be that the plaintiff was The United 
Press, with whom said contract w r as made, or with The 
United Press of Illinois, if that be the fact and not 
under or in accordance with the said contract Exhibit 
A, nor in recognition or ratification of any assignment 
thereof. 
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IX. This defendant admits that for some time prior 81 
to the 8th day of December, 1892, and while the said 
contract Exhibit A was in full force between the said 
New York Associated Press and the defendants herein, 
some association or corporation called The United 
Press, was doing business in the city of Baltimore, and, 
among other things, was delivering its news service 
under certain contractural obligations to a newspaper 
published at the city of Baltimore known as the Even¬ 
ing News; but this defendant denies any knowledge 

or information sufficient to form a belief as to whether 82 
it was the plaintiff herein that was so doing. 

This defendant further admits that the said Even¬ 
ing News was also at the same time in receipt of and 
paying for the news services of the defendants The 
Baltimore News Association. 

X. This defendant admits that subsequently the 
said Evening Neios severed its business relations with 
the defendants herein as the Baltimore News Asso¬ 
ciation ; but he denies any knowledge or information 83 
sufficient to form a belief as to whether or not the 
said Evening News demanded the continuance of any 
news service from the plaintiff herein under its certi¬ 
ficate of membership and specific contract, or other¬ 
wise, or at all, or as to whether or not the plaintiff 
complied with such demand, if made. 

XI. This defendant admits that on or about the 
4th day of November, 1893, the defendants as the 
Baltimore News Asssciation complained to some 84 
association or corporation called The United Press 
that, by the severence by the Evening News of its 
business relations w r ith the said Baltimore News 
Association, the said association through the acts of 
such United Press had been deprived of and lost 

a revenue of one hundred ($100) dollars per week to 
which the said corporation claimed to be lawfully 
entitled; and that the same amounted at that date, 
November 4, 1893, to the sum of four thousand one 
hundred ($4,100) dollars; but this defendant denies 
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85 any knowledge as to which United Press it was to 
which the said complaint was made, and he avers, 
upon information and belief, that it w r as that United 
Press with which the said Baltimore News Association 
had made the said temporary and indefinite arrange¬ 
ment and agreement for a news service, as hereinbefore 
set forth. 

This defendant denies that either he, or the defend¬ 
ants herein, as such Baltimore News Association, ever 
made a demand either upon the plaintiff herein, or 

86 upon the said The United Press of Illinois, that it 
refund to them the revenue so lost. 

XII. —This defendant denies that either he, or the 
defendants herein, as the Baltimore News Association, 
ever threatened that if the said sum of money was not 
refunded to said association by the plaintiff', said as¬ 
sociation would withdraw from the said contract Ex¬ 
hibit “ A”. And this defendant avers the fact to be 
that the said sum of money was claimed by the said 

87 Baltimore News Association as due to it under the 
said temporary and indefinite arrangement and agree¬ 
ment for the delivery of a news report to it for the use 
of its clients, pending the said negotiations for a rati¬ 
fication by it, by the assignment of said contract Ex¬ 
hibit “ A ” to the United Press, which either one the 
fact may be, or for the making of a new contract with 
said The United Press, which either one the fact may 
be, for the delivery of a news service, as hereinbefore 
set forth, and was not claimed so due under, or in any 

88 manner connected with, or arising out of the said con¬ 
tract Exhibit “ A”, or any assignment thereof. 

XIII. —This defendant admits that subsequently, 
and on or about the 21st day of November, 1893, there 
was paid to the defendants herein as the said Balti¬ 
more News Association the sum of four thousand three 
hundred ($4,300) dollars ; but this defendant denies 
any knowledge as to whether the said sum of money 
was paid to said association by the plaintiff herein, or 
by the United Press, a corporation organized under 
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the laws of the State of Illinois ; and he avers that it 
was that United Press with which the said Baltimore 
News Association had made the said temporary and in¬ 
definite arrangement and agreement for a news service 
as hereinbefore set forth. 

This defendant denies that the said sum of money 
was paid to the defendants herein as a compromise 
and full settlement of all or any matters in dispute un¬ 
der said contract Exhibit A, or that said money was 
so received or accepted by the defendants ; or that 
thereupon the said contract Exhibit A, was, by mutual 
agreement and assent between the parties to this ac¬ 
tion, or in any other manner, reaffirmed and declared 
in all respects binding upon the plaintiff and the de¬ 
fendants according to the terms thereof, or in any other 
way or manner whatsoever. 

And this defendant avers the fact to be that the said 
sum of money was paid by the plaintiff, if that be the 
fact, or by the said United Press of Illinois, if that be 
the fact, and received and accepted by the said Balti¬ 
more News Association solely under and as an obliga¬ 
tion and right arising out of the terms of the said tem¬ 
porary and indefinite arrangement and agreement for a 
news service as hereinbefore set forth, and not under 
nor as in any waj T connected with or arising out of the 
said contract Exhibit A, nor in recognition or ratifica¬ 
tion thereof, or of any assignment or transfer thereof. 

XIV.—This defendant denies that the said contract 
Exhibit A, ever continued to be in all or any re- ^ 
spects performed by the plaintiff herein and this de¬ 
fendant or the said Baltimore News Association until 
on or about the 17th day of February, 1894, or that 
this defendant or said Association then committed 
any breach thereof or then refused to perform 
their part of said contract Exhibit A. And this 
defendant avers the fact to be as hereinbefore 
set forth that neither this defendant nor the said 
Association had ever consented to any assignment 
of said contract Exhibit A, by the said New York 
Associated Press either to the plaintiff herein or to 
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93 any other person, firm or corporation ; and that neither 
he nor they had ever ratified or recognized any such 
assignment thereof or accepted any performance 
thereof from either the plaintiff herein or auy other 
person, firm or corporation, but that all that was done 
either in the way of a delivery and acceptance of a 
news report or otherwise either by this defendant or 
the said Baltimore News Association and either by the 
plaintiff herein or the said The United Press, a cor¬ 
poration organized under the laws of the State of Uli- 

94 nois, as the fact may be, was done and performed 
solely under and in accordance with a temporary and 
indefinite arrangement and agreement made by the 
said Baltimore News Association with the plaintiff 
herein or The United Press of Illinois, as the fact may 
be, for the delivery by such United Press to said 
Association of a news report pending negotiations as 
to the ratification by said Association of such assign¬ 
ment to said plaintiff or said United Press, of Illinois, 
as the fact may be, or for the making of a new contract 

95 by said Association with one or the other United Press, 
as the fact may be, and not in any way under or in 
performance of said contract Exhibit A, or in ratifica¬ 
tion or recognition of any assignment thereof. That 
the said negotiations ceased without success, on or 
about the 17th day of February, 1894, and that there¬ 
upon the said temporary and indefinite arrangement 
and agreement was terminated by the said Baltimore 
News Association, and notice thereof given to the said 
The United Press with which said arrangement had 

96 been made, the plaintiff herein or the United Press, of 
Illinois, as the fact may be. And this defendant ad¬ 
mits that he and the said Baltimore News Association 
ever since that time had continued to refuse to perform 
their part of said contract Exhibit A, or to accept and 
pay for any news service of the plaintiff herein or of 
the United Press, of Illinois, as the fact may be with 
respect thereto, as provided for in said contract or 
otherwise, or to accept or pay for the performance of 
said contract in any other respect. 

This defendant admits that some association or 
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corporation known as the United Press did tender 97 
to said Baltimore News Association its news report 
and did demand payment therefor, but he has no 
knowledge as to whether it was the plaintiff herein 
which made such tender and demand, and avers, 
upon information and belief, that it was The United 
Press a corporation organized under the laws of the 
State of Illinois. 

This defendant denies that either the said plaintiff 
herein or The United Press of Illinois, have been or 
were at any time ready and willing in all ways to per- 98 
form said contract Exhibit A. And this defendant 
admits that he and the said Baltimore News Associa¬ 
tion, notwithstanding such tender and demand and 
notwithstanding the fact that said contract does not 
by its terms, expire until January 1, 1899, wholly re¬ 
pudiated said contract and refused to be any longer 
or at any time in any manner bound thereby or by 
any assignment thereof either to the plaintiff herein 
or to the said The United Press of Illinois, as the fact 
may be with respect to the assignment of said con- 99 
tract. 

And this defendant avers the fact to be that both the 
said contract Exhibit A, and any attempted assign¬ 
ment thereof, became, were and are wholly null and 
void and of no effect as against either this defendant 
or the said Baltimore News Association. 

This defendant denies any knowledge or information 
sufficient to form a belief as to the action taken by the 
defendant Edward Raine with reference to the matters 
and things in this paragraph set forth. 100 

XY. This defendant denies that by reason of any 
breach, violation or repudiation of said contract, or by 
reason of any act of himself or of the other defendants 
in connection with the subject of the alleged cause of 
action set forth in the complaint herein, the plaintiff 
has been damaged in the sum of Fifty thousand ($50,- 
000) dollars, or in any other sum whatsoever, or is en¬ 
titled to any damages against him. 
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£01 Wherefore, this defendant demands that the com¬ 
plaint herein may be dismissed as against him, with 
costs and disbursements. 

SWAYNE & SWAYNE, 

Attorneys for Defendant Felix Agnus, 
Manager and Taustee, etc., 

Office and Post Office Address, 

71 Broadway, 

(Duly verified.) 


102 


Extract of Minutes. 


No. 10744. 


(Copy.) 


SUPREME COURT, 
Trial Term—Part 12. 


103 


July 14, 1902. 


The United Press 
against 

A. S. Abell Company and others. 


Present—Hon. 
John Proctor 
Clarks, Justice. 


I hereby certify that this case was tried by the 
Court and a jury on October 16, 17 and 18, 1901, and 
a verdict rendered therein for the plaintiff for the sum 
of $35,000 and $1,000 extra allowance. Motion made 
to set aside verdict and for a new trial. Decision re¬ 
served. Thirty days stay of execution after notice of 
entry of judgment and sixty days to make a case. 
January 14, 1902. Motion for a new trial denied. 

Thos. L. Hamilton, 

Clerk. 

(Fee paid.) 

(D.) 
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l'r> 

Order Denying Defendants 9 Motion for a 
New Trial. 

At a Trial Term, Part 12, of the Supreme 
Court, of the State of New York, 
held at the County Court House, in 
the County of New York, on the 
27th day of January, 1902. 

Present— Hon. John Proctor Clarke, Justice. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Co. and others, 
Defendants. 


This cause being at issue on the pleadings, and 
having been tried on the 16th, 17tli and 18th days of 
October, 1901, before the Court and a jury, and the 
jury having rendered a verdict in favor of the plaintiff 
and against the defendants, and the Justice presiding 
at the trial aforesaid at the said term and immediately 
after the rendition of said verdict having entertained a 
motion made on his minutes on behalf of the defend¬ 
ant Felix Agnus to set aside the said verdict and for 
a new trial to be granted upon the exceptions taken on 1 0 * 
behalf of the said defendant at the trial, and because 
the verdict is contrary to the evidence and contrary to 
law, and on all the grounds specified in Section 999 of 
the Code of Civil Procedure, and after hearing Henry 
T. Fay, Esq., of counsel for the defendant Felix Agnus, 
in support of the action, and William C. Davis, Esq., 
of counsel for the plaintiff in opposition thereto ; 

Now, on motion of William C. Davis, Esq., plafntiff’s 
attorney, it is 
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109 Ordered, that the defendant Felix Agnus’ said motion 
be and the same hereby is in all things denied. 

(Signed) Enter. 

j. p. c., 

j : s. a 


Please take notice that within is a true copy of an 
order this day duly made and entered in the within- 
entitled action, and filed in the office of the Clerk of 

110 the County of New York. 

Dated January 27th, 1902. 

Yours, &c., 

William C. Davis, 

Attorney for Plaintiff, 
Office and Post-office address, 

120 Broadway, 

New York City. 

To Messrs. Swayne, Swayne, Morris & Fay, 

Attorneys for Defendant Felix Agnus, 135 

111 Broadway, New York City. 


112 
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Judgment on Verdict. 

SUPEEME COUET, 

County of New York. 
-, 

The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, proprie¬ 
tor of “ The Sun ” newspaper; 

The Herald Publishing Company, 
proprietor of the “ Morning Her¬ 
ald ” newspaper; Felix Agnus, ” 
manager and trustee of “ The 
Baltimore American ” newspaper ; 
and Edward Eaine, proprietor of 
the “ German Correspondent ” 
newspaper ; the said defendants 
composing the “Baltimore News 
Association,” 

Defendants. 


113 


114 


115 


Judgment August 23d, 1902. 

The issues in this action having been brought on for 
trial before the Hon. John Proctor Clarke, Justice, 
and a jury at a trial term, Part XII., of this Court, 116 
held on the 16th, 17th and 18th days of October, 1901, 
at the County Court House in the County of New 
York, and the defendant Felix Agnus, appearing by 
counsel and personally, and none of the other defend¬ 
ants having been served with summons or having ap¬ 
peared by counsel or otherwise, and the issues having 
been tried, and a verdict for the plaintiff having 
been duly rendered and recorded on the 18th 
day of October, 1901, for the sum of 

thirty-five thousand dollars ($35,000) ; and the 
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117 costs and disbursements of the plaintiff, including an 
allowance of one thousand dollars ($1,000), which the 
Court at the trial duly granted to the plaintiff, having 
been duly taxed by the Clerk of this Court, at the sum 
of one thousand six hundred and seventy-three and 

dollars ($1,673.22). 

Now, on motion of William C. Davis, Esq., attorney 
for said plaintiff, it is 

Adjudged, that The United Press, the said plaintiff, 
do recover of the said defendant Felix Agnus, manager 

118 and trustee of the “ Baltimore American ” newspaper, 
the amount of said verdict, viz., the sum of thirty-five 
thousand dollars ($35,000), together with interest 
thereon from the 18th day of October, 1901, to the 
23d day of August, 1902, the date of the entry of this 
judgment, at the rate of six per cent. (6%) per annum, 
amounting to one thousand seven hundred and fifty- 
two and dollars ($1,752.91) and the costs, dis¬ 
bursements and allowance, as taxed, viz., the sum of 
one thousand six hundred and seventy-three y 2 ^ 

119 dollars ($1,673.22); amounting in all to the sum of 
thirty-eight thousand four hundred and twenty-six 
jjfo dollars ($38,426.13), and that it have execution 
therefor. 

(Signed) Thomas L. Hamilton, 

[l. s.] Clerk. 


Please take notice that within is a true copy of a 
judgment this day duly made and entered in the 
within-entitled action, and filed in the office of the 
120 clerk of the County of New York. 

Dated August 23d, 1902. 

Yours, &c., 

William C. Davis, 

Attorney for Plaintiff, 
Office and P. O. address, 

120 Broadway, 

New York City. 

To Messrs. Morris & Fay, 

Attorneys for Defendant Felix Agnus, 135 
Broadway, New York City. 
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121 

Case and Exceptions. 

NEW YORK SUPREME COURT, 

County of New York, 

Trial Term— Part 12. 

The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company and others, 

Defendants. 


122 

Before : 

n Hon. John Pbootor 
Clabke, Justice, 
and a Jury. 


The issues in this action came on for trial, before 
Hon. John Proctor Clarke, a Justice of this Court, at 
a Trial Term thereof, Part 12, on the 16th, 17th and 123 
18th days of October, 1901. 

The plaintiff appeared by William C. Davis, Esq., 
its Attorney of record. 

The defendant Felix Agnus appeared by Swayne, 
Swayne, Morris & Fay, his Attorneys of record; Henry 
T. Fay, Esq., of Counsel. 

A Jury was called and sworn. 

The plaintiff, by its counsel, opened the case to the 
Jury. 

Mr. Davis :—I ask for leave to amend just before the 124 
fourth paragraph by inserting the words “ that all of 
the defendants are liable jointly and severally to pay 
the plaintiff the amount of his claim.” 

The Court:— You have already amended that once, 
on the former trial. Once amended, always amended. 

It was thereupon Stipulated and agreed between 
Counsel that the amendment the Complaint above 
asked for and made on the former trial, and an amend¬ 
ment to the Answer denying the same, shall be con¬ 
sidered as having been made in the pleadings. 
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125 Tli© plaintiff then, to maintain the issues on his p.ut, 
read in evidence the following stipulation : 

“ It is hereby stipulated and agreed by and between 
William C. Davis, attorney for the plaintiff, and 
Swayne, Swayne, Morris & Fay, attorneys for Felix 
Agnus, the only defendant served with Summons and 
w r ho has appeared in the above entitled action, that 
for the purpose of expediting the trial of the above 
entitled cause the following facts are now, and shall, 
upon any hearing of the said cause, be admitted by 
both parties to be true, and that the documents here¬ 
inafter referred to and of which copies are hereto at¬ 
tached, are now’ and shall, upon any hearing of said 
cause, be admitted by both parties to be true copies 
of the originals and that the said originals were in 
each case respectively duly executed ; and that all ex¬ 
ceptions as to competency and relevancy being al¬ 
ways reserved, either party may on any such hearing 
introduce in evidence the facts hereinafter enumerated 
and read the same from this stipulation without mak- 
ing any proof of the truth thereof, and may introduce 
and read in evidence, on any such hearing, the copies 
of the documents hereinafter referred to and hereto 
attached in place of the originals thereof, and without 
making any proof of the execution of the originals 
thereof. 

Fikst :—It is admitted that the plaintiff herein was 
created and organized under the laws of the State of 
New r York on or about the 2nd day of January, 1882, 
with a capital stock of $20,000., and that on or about 
the Kith day of August, 1887, there w r as created and 
organized under the laws of the State of Illinois a cor¬ 
poration under the like name of The United Press with 
capital stock of $1,000,000., and that there was no dis¬ 
tinction in the corporate names of the two corpora¬ 
tions. 

Second * * * (This was not agreed to and 

was erased before signing.) 
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Third :—It is admitted that on or about the said 
19th day of September, 1887, a contract and agree¬ 
ment was made by and between the said The United 
Press of Illinois and the said plaintiff The United 
Press of New York, and that a copy thereof which is 
hereto attached and marked Exhibit A, is a true copy 
of the said contract. 

Fourth :—It is admitted that on or about the 30th 
day of November, 1891, the President of the said The 
United Press of Illinois, made an offer in writing to 10U 
the said plaintiff The United Press of New York, and 
that the copy thereof which is hereto attached, and 
marked Exhibit B, is a true copy of the said offer. 

Fifth: —It is admitted that the extracts from the 
minutes of the said corporation, the United Press of 
Illinois, a copy of which is hereto attached and marked 
Exhibit C, is a true copy of so much of the minutes of 
said corporation as is therein extracted, and that the 
same are correct minutes of the action taken by the 
said corporation as to the matters therein contained. 

Sixth :—It is admitted that the copy of the minutes 
of the meeting of the stockholders and of the directors 
of this plaintiff corporation held on the 13th day of 
January, 1892, a copy of which is hereto attached and 
marked Exhibit D., is a true copy of the minutes of 
said corporation, and that the same are correct minutes 
of the action taken by the said stockholders and di- 
rectors of this plaintiff corporation at said meeting. 1DZi 

Seventh :—It is admitted that the circular, of which 
a copy is hereto attached and marked Exhibit E., was 
sent out on the date and by the persons or corpora¬ 
tions it purports on its face, and that the said copy so 
attached hereto is a true copy of the said circular. 

Eighth :—It is admitted that on or about the 15th 
day of November, 1893, an agreement was made be¬ 
tween James Gordon Bennett, Charles A. Dana, George 


Digitized by Tooele 



34 


133 F. Spinney, Henry W. Sackett, the Chicago Tribune 
Company, the Chicago Herald Company and John R. 
Walsh, Trustee, of the first part, as stockholders of the 
said The United Press of Illinois, and Charles A. Dana, 
James Gorden Bennett, Whitelaw Reid, George F. 
Spinney, and Robert W. Patterson, Jr., and that the 
copy thereof which is hereto attached and marked Ex¬ 
hibit F., is a true copy of the said agreement. 

Ninth :—It is stipulated and agreed that subject to 

134 all exceptions as to competency and relevancy either 
party hereto may read from the stenographer’s 
minutes any part or all of the testimony of one Walter 
P. Phillips given as a witness in the case of the United 
Press against Clayton McMichael upon the trial of 
said action in the United States Circuit Court for the 
Southern District of New York, before William J. 
Wallace, Judge, and Jury, on the 5th aud 6th days 
of January, 1899, said testimony to be read and re¬ 
ceived in evidence to all intents and purposes as 

135 though the said Walter P. Phillips was called as a 
witness and so testified upon any hearing of this 
action. 

Tenth It is further stipulated and agreed that 
subject likewise to any and all exceptions as to com¬ 
petency and relevancy either party may read from the 
stenographer’s minutes the testimony taken upon the 
former trial of this action on the 23rd, 24th and 25th 
days of April, 1900, any part or all of the testimony of 

136 any person called as a witness at that trial, save and 
except only George F. Spinney and Frederick G. 
Mason, said testimony to be read and received in any 
future trial of this action for all intents and purposes 
as though said persons were called as witnesses and 
so testified. 

Eleventh : — It is further stipulated and agreed that 
any and all stipulations which were made prior to and 
upon the said former trial of this action shall be 
made on any retrial of the same and that subject 
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to all exceptions as to competency and relevancy any 137 
and all documents and exhibits which were offered in 
evidence upon the said former trial of this action shall 
be offered and received in evidence and read from the 
stenographer’s minntes of such former trial without 
the production of any proof of the originals thereof, as 
fully for all intents and purposes as if the said 
originals were produced and due proof thereof made, 
it being the intention of the two last stipulations that 
save and except the testimony of the witnesses Laffan, 
Spinney and Mason, either party may read from the 138 
stenographer’s minutes of the former trial and docu¬ 
ments, testimony of any witness and insist upon any 
stipulations made at such former trial without calling 
such witnesses or proving such documents or stipula¬ 
tions. 

Witness our hands this 16tli day of May, 1901. 

William 0. Davis, 

Attorney for Plaintiff, 

120 Broadway, 

Borough of Manhattan, 139 

New York City. 

SWAYNE, SWAYNE, MORRIS <fc FAY, 

Attorneys for Defendant Felix Agnus, 

135 Broadway, 

Borough of Manhattan, 

New York City. 

It was then further stipulated, between Counsel in 
open Court, that the plaintiff may likewise read the 
testimony of William M. Laffan taken upon said former 140 
trial of this action, from the stenographer’s minutes 
thereof, or that he may call the said William M. Laffan 
as a witness upon the present trial at his option. 

The plaintiff then, to further maintain the issues 
upon his part, read the testimony of Henry W. 
Sackett from the stenographer’s minutes of the former 
trial, as follows : The plaintiff called as a witness 
HENRY W. SACKETT, who, having duly affirmed, 
testified as follows : 
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141 Direct Examination,—To Mr. Davis : 

I am a lawyer, and am Counsel for the Tribune. 
The book which is now produced in Court is the book 
of original official minutes of the New York Associated 
Press. There are no other minutes that I know of, 
unless there are prior to 1872 ; there are none sub¬ 
sequent to January 2nd, 1872, except these. 

Mr. Davis :— I offer in evidence that portion of the 
said minutes of the New York Associated Press which 

142 commences at page 569, and closes with the words 
“ Vice-President ”, on page 572, as follows : 


New York, February 9th, 1893. 


(< 


“ At a Special Meeting of the New York Associated 
“ Press held this day in the Council Room of the 
“ Herald, there were present : 

“ Mr. Stone, Journal of Commerce, President. 

“ Col. Shepard, The Mail and Express. 

“ Mr. Reick, The Herald. 

143 “ Mr. Spinney, The Times. 

“ Mr. Carvalho, The World. 

“ Mr. Nicholson, The Tribune. 

“ The minutes of the last meeting were read and 
“ adopted. 

“ Mr. Nicholson laid before the Board a copy of a 
“ letter sent by Mr. David R. McKee, the Washington 
“ agent of the Associated Press urging his claims for 
“ the payment of a year’s salary, as a recognition of 
“ his long and faithful service to the Association. This 

144 “ letter was accompanied by a copy of one which Mr. 
“ McKee had addressed on December 21st, 1891, to 
“ the then General Manager of The Associated Press, 
“ giving a resume of the work of the Washington Bu- 
“ reau for the past ten years. The subject elicited a 
“ little discussion but no action was taken. 

“ It was ordered that a copy of the letter sent by 
“ Mr. Laffan on behalf of The United Press accepting 
“ the terms proposed by this Association at its last 
“ meetings be entered on the minutes. The letter is 
“ herewith appended. 
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145 

“ New York, December 8th, 1892. 

“ To the New York Associated Press, 

“ Gentlemen :— 

“ I have to acknowledge the receipt of your com- 
“ munication of the 8th instant, covering the subjoined 
“ resolution: “ Resolved : That the Associated Press 
“ agree to consolidate with and transfer to The 
“ United Press all its contracts and arrangements for 
" the collection and sale of news, on the execution of 
“ an agreement by that corporation to assume all its 
“ liabilities and to give to each of its members a per- 
“ petual franchise in The United Press on the follow- 
“ ing terms. 

“ These members to have all the news collected by 
“ The United Press as they now receive it from the 
“ Associated Press upon a weekly payment not exceed- 
“ ing the present assessments, and to have the same 
“ vote they now have requiring their unanimous con- 
“ sent to the admission of any other morning or even- 
“ ing paper in this city not now owning a franchise to 
“ the receipt of the said news. 

“ The exception to the transfer above mentioned to 
“ be the claims of this Associated Press on the West- 
“ ern Associated Press, on the Western Union, and on 
“ William Henry Smith. 

“ D. Nicholson, Sec’y.” 

“ I beg leave to reply on behalf of The United 
“ Press, conformably to the foregoing, that we will 
“ receive your contracts and arrangements for the col- 
“ lection and sale of news, and discharge faithfully all 
“ the obligations that they imply. We will further 
“ assume your liabilities, and hold you free from all 
“ responsibility thereunder. We will maintain the 
“ perpetual franchise in The United Press which have 
“ been issued to your members, under which you shall 
“ receive all the news collected by The United Press 
“ as you now receive it from your own Association ; 

“ and your payments therefor shall not exceed the 
“ present assessments. Further, you shall have the 
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149 “ same vote that you now enjoy respecting the admis- 
“ sion of news morning or evening newspapers in this 
“ city. We note the exceptions entered in your reso- 
“ lution, and we acquiesce in and concede the same. 

“ With respect to the conditional resolution to which 
" you have brought our attention, regarding the issue 
“ of stock in The United Press to the Journal of Com- 
“ merce, the Mail & Express and The Times, I regret 
“ to say that the matter is not one which can be con- 
“ sidered at the present moment.” 

150 “ I have the honor to be, Gentlemen, 

“ Your very obedient servant, 

“ (signed) William M. Laffan, 

Vice president.” 

Mr. Davis : I also offer in evidence that portion of 
the minutes of the New York Associated Press which 
commences at the middle of page 565 with the words, 
(about the middle of the page) “ After considerable 
discussion Mr. Stone moved the following”,, down to 

151 and including the words about the middle of page 
566, “ said it was legal and operative ”, as follows : 

“ After considerable discussion, Mr. Stone moved 
“ the following : 

“ Resolved : That The Associated Press agree to 
“ consolidate with and transfer to the United Press all 
“ its contracts and arrangements for the collection and 
“ sale of news, on the execution of an agreement by 
“ that corporation to assume all its liabilities and to 
“ give to each of its members a perpetual franchise 

152 “ in the United Press on the following terms : 

“ These members to have all the news collected by 
“ the United Press as they now receive it from the As- 
" sociated Press, upon a w r eekly payment not exceed- 
“ ing the present assessments, and to have the same 
“ vote they now have requiring their unanimous con- 
“ sent to the admission of any other morning er even- 
“ iug paper in this city not now owning a franchise to 
“ the receipt of the safd news. 

“ The exception to the transfer above mentioned to 
“ be the claims of this Association on the Western 
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u Associated Press, on the Western Union, and on 153 
€t William Henry Smith. 

“ Mr. Eeick seconded the motion. 

“ Mr. Shepard moved as an amendment to insert in 
“ the terms of the transfer that the United Press give 
“ $72,500. of stock to each of The Journal of Com- 
“ merce, The Times and The Mail & Express. 

“ The amendment was lost. 

“ The original motion being then put, the vote stood 
“ five to one, the Mail & Express voting in the nega- 
“ tive. 154 

“ The Chair declared the motion carried. 

“ Mr. Beick asked whether the motion was opera- 
“ tive. 

“ The Chair said it was legal and operative.” 

Cross-examination, to Mr. Fay : 

Q. In this resolution which has been offered, adopted 
by the Associated Press on the 8th day of December, 
1892, there occurs the following resolution : “ That the 155 
Associated Press agreed to consolidate with and trans¬ 
fer to the United Press all its contracts and arrange¬ 
ments for the collection and sale of news on the execu¬ 
tion of an agreement by that corporation to assume all 
its liabilities and to give to each of its members a per¬ 
petual news franchise in the United Press on the fol¬ 
lowing terms.” Mr. Sackett, at that time was the New 
York Tribune a member of the New York Associated 
Press ? A. At what time ? 

Q. December 8th, 1892 ? A. Yes, sir. 156 

Q. Did the New York Tribune receive a perpetual 
news franchise at that time from the United Press ? 

A. Yes, sir. 

Q. If so, from which United Press, if you know ? 

A. I have the document. 

Q. Have you the original document ? A. Yes, sir. 

The document was produced ; and identified 
by the witness. 
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157 Mr. Fay : It is stipulated that this document may 
de read from the original minutes; and the Defendant 
Agnus now offers the news franchise issued by The 
United Preess of Illinois to the Tribune, and identi¬ 
fied by the wituess, Mr. Sackett. 

Mr. Fay then read the document, which is as fol¬ 
lows : 

Defendant's Exhibit No. 1.—(Franchise of 

158 Tribune). 

“ THE UNITED PRESS, 

“ Organized under the laws of the State of Illinois, 

“ 1887. 

“ This certifies that The Tribune, a newspaper 
“ printed in the English language at New York City, 
“ is entitled to receive for publication in said news- 
“ paper in the morning, Sundays excepted, and for no 

159 “ other purpose whatever, the night news report of the 
“ United Press, subject to the provisions of its by- 
“ laws now in force or which may hereafter be adopted. 
“ This franchise may be sold with the* newspaper to 
“ which it is issued but it cannot be otherwise trans- 
“ ferred without the consent of the United Press en- 
“ dorsed thereon. 

“ Witness the seal of said company and the sigua- 
“ tures of its president and secretary at Chicago, 
“ Illinois, the 6th day of December, 1892. 

160 “ Walter P. Phillips, Secretary. 

“ W t illiam M. Laffan, Vice President.” 

Re-direct Examination, To Mr. Davis :— 

I never heard of the Tribune Association holding a 
news franchise under the United Press of New York. 
I think I should know it if there were. That is the 
only franchise that the Tribune, I am very sure, ever 
received from the United Press incorporated either 
under the laws of New York or Illinois. 
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The plaintiff, further to maintain the issues upon 161 
his part, then called as a witness FREDERIC G. 
MASON, who being duly sworn testified as follows : 

Direct Examination, to Mr. Davis : 

My name is Frederic G. Mason. I reside at 51 
Hawthorn Avenue, East Orange; and am engaged in 
the Insurance business. I am the Assignee of The 
United Press of New York, the plaintiff in this action, 
which made an assignment to me, for the benefit of 1®2 
creditors, on March 29, 1897. I have qualified as and 
am now such Assignee. I was formerly connected 
with The United Press of New York, going into its 
service in December, 1892. Until March I was en¬ 
gaged in settling the accounts of the New Y r ork Asso¬ 
ciated Press as its assistant Eastern Manager. In 
March 1893 I was made Auditor of The United Press 
of New York. I was a director of The United Press 
of New York for a short time, having been elected in 
1895 or 1896, I am not sure. I was not a director 1®^ 
therein at the time of the transactions to which this 
action relates. My duties as Auditor was the super¬ 
vision of its financial affairs; the auditing of all dis¬ 
bursements ; the care of accounts of fiscal agencies ; 
the general supervision of the revenues and expenses ; 
and I kept and had charge of all of the accounts of the 
plaintiff. I remember the collapse of the New York 
Associated Press, which occurred on December 8,1892. 

Q. Do you recollect or have you any knowledge of 
any notice in writing that was seut out at that time an- 1®^ 
nounciug that fact? A. Yes, there were telegrams 
that were sent out over the wires of The United Press 
to the clients of the New York Associated Press and to 
its employees. 

These notices went out over the wire to the New 
York Associated Press, that is, the wires that had been 
leased by the New York Associated Press and oper¬ 
ated by it, up to December 8th, 1892. I saw these 
notices before they were sent out. There was one tel¬ 
egram to the clients, and all concerned. There was 
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165 another telegram to the managers of tlie various offices, 
announcing the change or transfer, and instructing them 
in the premises as to the delivery of all notice to cli¬ 
ents and other people concerned. 

The first telegram, to the clients, was sent out by 
the Executive Committee of the New York Associated 
Press, announcing tlie transfer of the business of the 
New York Associated Press to the United Press ; the 
officials of The United Press thereupon instructed its 
agents, including those transferred by the New York 

166 Associated Press, in the premises. These telegrams 
were sent out at or about the same time, within an 
hour or so of each other; probably at the same time ; 
I think they were prepared at the same time ; and I 
am certain they were sent out the same day. I have 
not the originals of these telegrams. I have searched 
for them ; and they are not in existence or in my pos¬ 
session so far as I know. 

By Mr. Davis :—I call upon my adversary to 

167 produce them under notice to produce. 

Mr. Fay :—We have no such telegrams. 

Q. Do you remember the contents of those tele¬ 
grams ? 


Mr. Fay : I object to that question. This 
witness has not proved in any way that he sent 
those telegrams himself or knows the contents. 
It is not competent for him to testify to the 
contents of the telegrams. 

The Court : I will admit the evidence sub¬ 
ject to a motion to strike out if not made ad¬ 
missible. 

The Witness :—I saw the originals of those tele¬ 
grams, in the office of the New York Associated Press, 
No. 5 Dey Street, fifth floor of the Annex of the West¬ 
ern Union Building, on the day that they were written, 
December 8th, 1892, and after they had been signed. 
As nearly as I can remember the contents of the first 
telegram was a notice to all concerned that the New 
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York Associated Press had merged its business with 169 
that of The United Press, aud the latter had accepted 
its contracts and liabilities, and would carry out the 
contracts from that day. That is the substance of it 
as I recollect. I don’t recall that I have ever saw it 
since that time. The signers of that telegram were 
Gardioer G. Howland, Chairman of the Executive 
Committee, for the New York Herald ; Mr. S. S. Car¬ 
valho, of the “ World,” I think ; I don’t remember the 
third. As I remember, there were only three signa¬ 
tures to it. The Executive Committee was a com- 170 
mittee of three. I cannot say that I have any personal 
knowledge of the transmission of that telegram 
over the wires. As I recollect it, the second 
telegram was a telegram from Mr. Phillips as 
the General Manager of the United Press, an¬ 
nouncing the transfer as explained in the previous 
telegram, directing the agents and managers of 
The United Press to deliver a copy of the telegram to 
all clients, and requiring of the employees of the New 
York Associated Press their resignations, to be ad- 171 
dressed to him, and their applications for re-employ- 
ment by The United Press. General instructions also, 
as to the carrying out of the understanding of the as¬ 
signment by the New York Associated Press to The 
United Press. I have no knowledge as to whether 
that telegram was sent, further than that I have heard 
so. I never personally received any inquiries from any 
of the members of the Baltimore News Association, 
subsequent to December 8tli, 1892, about either of 
these telegrams. There were no inquiries made of me 172 
either by letter or iu person, and I did not personally 
transact any business with any of the members of the 
Baltimore News Association which in any way referred 
to those telegrams. I am familiar with the business 
methods of The United Press with reference to the 
sending out of telegraphic despatches ; the news des¬ 
patches were gathered, by telegraph or otherwise, from 
all over the world, gathered at the principal industrial 
centres, and then transmitted to the principal offices of 
The United Press in the United States. From those 
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173 principal offices in the United States we distributed 
news reports made up with particular reference 
to the requirements of newspapers in those terri¬ 
tories. Those despatches were sent out either over 
leased wires of The United Press or over wires 
of the telegraph companies under contract with 
them, and delivered to the various newspapers who 
paid to The United Press stipulated monthly or 
weekly assessments levied for the use of the news. In 
all our principal offices we keep a file of such telegrams 

174 for a period of six months, after they have been trans¬ 
mitted by telegraph. They become voluminous after 
that length of time and we destroyed them. That was 
the usual practice with reference to all telegrams, and 
it was undoubtedly observed in this instance. As As¬ 
signee of The United Press I have possession of all its 
books and papers, and I have made a search through¬ 
out the records, books and papers for the originals of 
these telegrams. That search was made just prior to 
the previous trial of this case, in April, 1900, and I was 

175 unable to find them. I have since been through my 
records and I have not found any trace of them at all, 
nor anything bearing upon the question. 

I have knowledge of the transfer of the books, bank 
accounts and vouchers of the New York Associated 
Press, which occurred on or about December 8th, 1892. 
I had general supervision of that transfer and account¬ 
ing. It did not take place just that date ; the final 
accounting was in February, 1893, after we had settled 
the bills of the New York Associated Press so far as 

176 were able. On December 8, 1892, The United Press 
came into actual possession of the furniture and 
fixtures in all of the offices of the New York As¬ 
sociated Press all over the United States. They also 
acquired possession of the wires leased by the New 
Y"ork Associated Press from the telegraph companies. 
Possession was taken simply by transfer of authority 
to Mr. Phillips as General Manager of The United 
Press. Temporarily the force of the New York Asso¬ 
ciated Press remained the same in nearly all of the 
offices. The operating and editorial force, and mes- 
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senger force, remained the same everywhere. Within 177 
three or four days, or perhaps a week, a gradual change 
was made in the various offices. The offices of the 
New York Associated Press were either closed and the 
work transferred to the existing offices of The United 
Press, or in some cases, the work of a New York As¬ 
sociated Press office was taken by The United Press. 

The cash in bank, schedule of accounts, and papers 
relating thereto, came into possession of The United 
Press in February, 1893. It had been arranged that 
the New York Associated Press should settle its own 178 
bills so far as it could and balauce up its books ; the 
result being that in February, 1893, the books were 
closed, and the balance in bank w r as transferred to The 
United Press, together with a balance sheet showing 
the condition of the account. 

Up to December 8, 1892, I was employed by the 
New York Associated Press and the Western Associ¬ 
ated Press ; aud had been so employed for nine years 
previous thereto. I was private secretary of the Gen¬ 
eral Manager and the acting Cashier and general ac- 179 
countant, and had possession of the books of the New 
York Associated Press ; and every month checked off 
the bank balance of the New’ York Associated Press as 
part of my duties. I was always familiar all the time 
with the amount which the New York Associated Press 
had to its credit; and with what it had to its credit on 
December 8tli, 1892, and am able to state what the New 
York Associated Press had in bank, and in what bank, 
December 8,1892. It had about $20,000., or a little 
more, in the National Park Bank of New York. As to 180 
debts : there were accounts collectible which w ere sub¬ 
sequently collected by the New York Associated Press. 
There were also some bills to be paid by the New York 
Associated Press. 

Mr. Davis : —I now offer in evidence, as 
Plain tiff’s Exhibit “ A ” in this case, from the 
printed record of the former trial, Plaintiff’s Ex¬ 
hibit No. 1, as follows : 
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Plaintiff's Exhibit “A/ 


“ The Associated Press. 

“ General Offices, New York, 195 Broadway, 
“ Chicago, 110 LaSalle St. 

P. O. Box XXXX. 


“ New York, February 14, 1893. 
Mr. Henry W. Odion, Eastern Manager. 

“ Dear Sir : -In accordance with a resolution passed 
at a special meeting of The Associated Press on Feb¬ 
ruary 13, 1893, you are hereby instructed to transfer 
to the United Press the cash balance in the National 
Park Bank, amounting to $2,109.30. 

“ You are hereby instructed to transfer to the United 
Press all other assets of The Associated Press, in¬ 
cluding the Plant, amounting to $12,047.35. 

“ Yours very truly, 

“ The New York Herald, 

“ Chairman of the Executive Com. 

By W. C. Reick. 

“ The New York World, 

“ by S. S. Carvalho. 

“ The New York Times, 

“ per Geo. W. Spinney, Feb. 14/93, 

“ Executive Committee.” 

Mr. Davis : I also offer in evidence as 
Plaintiff’s Exhibit “ B ” in this case, from the 
printed record in the former trial, what is there¬ 
in called Plaintiff’s Exhibit No. 2. 
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185 

“Plaintiff's Exhibit “B." 


“ The United Press, In Account with the Associated 
Press. 


“ 1893. 

1893 

“ Feb. 11. Sundries as 

Feb. 11. W. U. 

below.$12,047.35 

Tel. Co_$25,789.58 

“ Feb. 14. Cash 2,109.30 

(R. H. Rochester, 

“ Balance, 11,632.93 

it 

Tr. Acct.) 

“ $25,789.58 

$25,789.58 


Following are the items included in the debit 
entry :—“ To. Sundries ”.—the same being transferred 
and turned over to the United Press : 


Plant (office furniture, library, typewriters, 187 

etc.- $4,585.31 

Bills Receivable, (Note of The State News¬ 
paper Co., Richmond, Ya., dated Sept. 


25, 1890, for $500.00 due May 1,1892, sub¬ 
ject to credits endorsed on back thereof, 
amounting to $94.00. By arrangement 
weekly payments of $18.00 are made upon 


drafts through Bank)_ 406.00 

Roanoke, Ya., Times.. 255.83 

“ “ Evening World__ 30.00 188 

Charlotte, N. C., Evening News_ 60.00 

Augusta, Ga., News_ 25.00 

Columbus, Ga., Evening Ledger_ 25.00 

Jacksonville, Fla., Metropolis.. 40.00 

Macon, Ga., News.. 85.00 

Atlanta, Ga., Herald_ 30.00 

Chattanooga, Tenn., News_ 75.00 

“ “ Press_ 30.00 

Knoxville, Tenn., Sentinel. 25.00 

Charleston, S. C., Sun.. 40.00 
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189 Birmingham, Ala., News_ 5.00 

Mobile, Ala., News_ 100.00 

Montgomery, Ala., Journal___ 25.00 

Washington, D. C., Sunday Gazette_ 20.00 

Asheville, N. C., Daily Morning Gazette... 34.65 

Boston, Mass., Post_ 86.64 

Selma, Ala., Times-Mail.. 296.25 

Shamokin, Pa., Drift.. 14.00 

Patrick Walsh, Agent, Augusta, Ga- 1,678.60 

J. E. McDaniel, “ New Orleans. La_ 600.00 

190 Walter Neef, “ London, Eng_ 2,201.87 

Western Associated Press_ 1,147.54 

New York City News Bureau__ 125.66 


$12,047.35 


New York, February 14, 1893. 

Received of the Associated Press, Two Thousand 
One Hundred and Nine and Dollars, together 
291 with assets of the said Association as indicated above, 
in completion of transfer as authorized and agreed 
upon. 

Walter P. Phillis, 

Secretary The United Press. 

Note .—The credit item shown on account of W. U. 
Tel. Co. (R. H. Rochester Tr. Acct.) $25,789.58, is 
$25.00 less than the amount of the bills heretofore 
turned over to The United Press, as the W. U. 
192 Tel. Co. should have accounted for assessment against 
the Scranton, Pa., Truth for two weeks, — Nov. 28 
to Dec. 10, 1892, at $50.00 per week, instead of 1£ 
weeks ending Dec. 10, 1892, as shown by credit note 
on W. U. Tel. Co. bill attached to Voucher No. 100 
December. The error has been brought to the atten¬ 
tion of the Auditing Department of the W. U. Tel. 
Co.” 

The Witness : — On the 8th of December, 1892, there 
were in my possession the books of the New York 
Associated Press, the cash book, ledger, journal, and 
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the auxiliary registers of income and expense, contract 
records, &c. All of these books, to wit, the cash 
book, ledger, journal, income register and expense 
register of the New York Associated Press, were in 
my possession after that event, and these were the 
books which relate to the exhibits which have been 
put in evidence. And after December 8, 1892, I had 
possession and general charge of these books until 
February 14th, 1893. It was a part of my duties 
while I was in the employ of the New York Associated 
Press to deposit its moneys, and these moneys were 
deposited in the National Park Bank up to February 
14, 1893, either by myself or my assistant. I kept 
the pass book in which the record of the deposits 
was made, that is to say, it was in my posses* 
sion, supervision and control,—it' was kept by the 
bank; drafts agaiust that account were made by 
check on the National Park Bank and signed by 
the acting cashier and countersigned either by me 
as assistant Eastern Manager or by Henry W. Odion 
as Eastern Manager; the checks v were usually 
drawn, after December 8th, by my assistant; as a part 
of my duties as Cashier I countersigned them ; I 
formerly signed them as acting cashier of the New 
York Associated Press ; and latterly I countersigned 
them. The sum of $2,109.30, received from the Asso¬ 
ciated Press by The United Press, and mentioned iu 
the receipt which has been put in evidence, dated Feb¬ 
ruary 14, 1893, was transferred I think by being sent 
by messenger; I think the check for the amount was 
drawn on the National Park Bank. I did not sign 
that check I don’t remember on what date precisely 
I became Auditor of the plaintiff in this action ; it was 
early in March 1893. When I became auditor I took 
into my possession the cash book, ledger and journal 
of The United Press of New York. I know in which 
bank the account of The United Press was kept; there 
was an account in the Phoenix National Bank, of New 
York in which all these moneys received by The 
United Press of New York was deposited. I got this 
knowledge by transactions which took place after my 
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IQ? 

A appoiutment as Auditor of The Uuited Press of New 
York. The United Press of New York did not at that 
time keep any other bank account; they paid their ex¬ 
penses by draft on the Treasurer; this account of the 
plaintiff was kept in the Phoenix National Bank until 
the middle of February 1894. I became Auditor of 
the plaintiff in March 1893, and as Auditor counter¬ 
signed all checks or drafts which were drawn against 
the bank account of the plaintiff; I was the Auditor 
of the plaintiff up to the time of the assignment in 
1897 and kept track of the bank balance of the plaintiff 
and know where it w r as ; always audited it every 
month ; also did business in behalf of the plaintiff, as 
Auditor, with the Lincoln National Bank, where we 
had an account for a time, and subsequently in the 
National Park Bank. These were not until after Feb¬ 
ruary 1894. I don’t remember what balance there 
was to the credit of The United Press of New York in 
the Phoenix National Bank at the time I became Au¬ 
ditor ; it was perhaps $20,000. or $30,000. 

Q. Do you remember whether or not it was The 
United Press of Illinois, or the United Press of New 
York the plaintiff in this action, that was doing busi¬ 
ness as a News Association in Baltimore, on Decem¬ 
ber 8, 1892, and immediately prior thereto ? A. The 
United Press of New York. 

The United Press of New r York was doing business 
in Baltimore on December 8,1892, w r ith the Baltimore 
Sun, the Baltimore News and the Baltimore Journal. 
There were no other newspapers in Baltimore with 
w'hom we had contracts or w r ere doing business as a 
news association ; the Baltimore Sun was a member 
of the Baltimore News Association on December 8, 
1892. There was also a contract between the plaiutiff 
in this action and the Baltimore Sun which was in 
force December 8, 1892. I have knowledge upon the 
subject of the organization and subsequent business of 
the corporation called The United Press of Illinois, 
which is referred to in the pleadings in this 
action ; I held office in that corporation ; I 
was assistant secretary of the corporation for 
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about five years, and for a time was a Director; that 
was in 1895 or 1896, I am not sure as the dates when 
I held these two offices; I held these offices until 
January 1900 ; I became a Director of The United 
Press, of Illinois in 1896, I think in August, and I held 
that office until January 1900. 

Q. Have you any knowledge whether or not The 
United Press of Illinois, a corporation which you have 
just mentioned, ever did any business as a news gather¬ 
ing aud distributiug association ? A. I have. 

Q. How did you get that knowledge ? A. From my 
position as assistant secretary and director. 

Q. Did you have charge of the books ? A. I did. 

Q. For how long ? A. Nearly seven years. 

Q. Were you in sole charge of the books of The 
United Press of Illinois, its accounts, vouchers and 
papers, or not ? A. They were in my immediate 
custody from 1895 until 1900 in January. 

Q. When was the president elected, that you know 
—as president? A. Mr. Charles A. Dana was elected 
president I think in 1891. 

Q. Do you know whether The United Press of Illi¬ 
nois ever delivered a news report ? A. I do. 

Q. How do you know ? A. Because I was its assist¬ 
ant secretary for a number of years ; I had charge of 
its books and contracts and I know that it never 
operated a wire, it never employed an editor or 
operator or a messenger for the reception or delivery 
of news. 

Q. Who did do that ? A. The United Press of New 
York. 

Q. The plaintiff in this action ? A. Yes. 

Q. Was that always so? A. Always. 

Q. The plaintiff in this action, and not the United 
Pi ess of Illinois, delivered the news report ? A. Yes. 

Q. Was there ever any change in that respect ? A. 
There never was. 

On March 29, 1897, The United Press of New York 
made a general assignment to me for the benefit of 
creditors. After that event the United Press of Illi¬ 
nois continued in a state of suspense, as it does 
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to-day. It did not, after that date, deliver a news re¬ 
port, and it is not now engaged in the business of de¬ 
livering a news report. I know which corporation, the 
United Press of Illinois or the plaintiff in this action, 
paid the sum of $4,300. to the Baltimore News Asso¬ 
ciation, on or about November 23, 1893 ; it was The 
United Press of New York, the plaintiff in this action. 
I kuow that fact because I countersigned the draft on 
the Treasurer of The United Press of New York. 

206 Mb. Davis : I call upon my adversary to pro¬ 

duce that draft for the sum of $4,300. 

Mr. Fay : We have not the draft. 

The Witness : I have no positive knowledge where 
the draft is ; it is not in my possession, and never has 
been; I did not see it after the date named, No¬ 
vember 23, 1893. It was drawn on the Treasurer 
of the United Press, payable at the Chicago National 
Bank in Chicago, Illinois, or the Chemical National 
Bank in New York. It was a draft so-called signed by 
C. H. Cottrell as cashier, and countersigned by me 
as Auditor. There were no other signatures upon that 
draft. 

Q. Have you examined the books, papers and 
records of The United Press in order to find that 
draft ? A. Those drafts never came back to us. They 
were retained by the treasurer as his vouchers for the 
expenditure of the money. 

John R. Walsh was the Treasurer. He is in Chi- 
cago,—President of the Chicago National Bank. He 
never lived in New York. The draft itself said it was 
payable at Chicago National Bank, or the Chemical 
National Bank of New York. It was drawn upon the 
treasurer. 

Q. Did the United Press of New York, or of Illinois, 
keep its account there ? A. The United Press of New 
York. 

Q. Did the United Press of Illinois ever have a bank 
account ? A. Yes. 
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Q. Where was that kept ? A. In the Chicago Na- 209 
tional Bank. 

Q. Was there ever an account of the United Press 
of Illinois kept here ? A. It never did. 

I have no knowledge whether a receipt was ever 
given for that $4,300. I never saw any such receipt; 

I have looked among the papers, books and vouchers 
of the plaintiff for it and did not find it. In my opin¬ 
ion it was lost, if it was ever given. 

Cross Examination, to Mr. Fay. 

The officers of The United Press of Illinois and the 
officers of The United Press of New York were the 
same substantially at all times. William M. Laffan 
was vice-president of both; and Mr. Phillips was 
general manager of both. The board of directors were 
never practically identical; a few persons were di¬ 
rectors in both. There never was any distinction 
made or that appeared in any w ay in the letter-heads, 
bill-heads and statements of the United Press, to 211 
indicate whether it was the United Press of New' York 
or the United Press of Illinois; simply the words 
United Press, were used; and all checks and drafts 
were simply in the name of the United Press, without 
distinction as to which one it was, which United 
Press. I have no knowledge whether any distinction 
was made in the bank account w’hich I stated was kept, 
showing w'hether it was The United Press of New 
York, or of [lliuois, or whether it was simply the 
words The United Press. 212 

Mr. Fay: I will call upon you to produce 
. the minute book of The United Press of New 
York. 

(Book handed to Counsel.) 

Q. I understand you to testify upon your own per¬ 
sonal knowledge that you know it was The United 
Press of New York that was engaged in the business 
of collecting and distributing news? A. Yes. 


Digitized by Tooele 



54 


Q. How is that knowledge derived, how do you 
know that fact ? A. From the fact that I had inti¬ 
mate knowledge of the transactions of both corpora¬ 
tions for a number of years. 

Q. Is it not a fact that the collection and delivery of 
news was done by certain persons as agents of the 
United Press ? A. No, sir. It is a fact that the United 
Press of New York — 

Q. Well, a corporation only acts through its agents, 
does it not ? 


214 


The Court : That is self evident. 

Q. All of the persons who were engaged in the bus¬ 
iness of collecting and distributing news were em¬ 
ployed by W. P. Phillips, were they not ? A. Yes un¬ 
der his general supervision. 

Q. He was general manager of both The United 
Press of New York and that of Illinois ? A. For a 
time. 

Q. Is it not a fact that your knowledge of which 
United Press it was that was engaged in business is 
derived from the books which you were in possession 
of, and of the construction which you put upon the 
books — did you take any part in the collection or dis¬ 
tribution of the news ? A. I had a part in making 
contracts. 

Q. The United Press (leaving for a moment out of 
consideration which one it was) had contracts with all 
the various papers to whom it was delivering the news 
service, and it issued to various papers a news 
franchise ? A. No, sir. 

Q. To most of the papers ? A. To a good many. 

Q. By which United Press were those news fran¬ 
chises issued ? A. By both corporations. 

Q. Is it not a fact that prior to 1893, in February, 
the news franchises which had heretofore been issued 
by The United Press of New York had, with the ex¬ 
ception of fifteen or twenty, been taken up and fran¬ 
chises issued by The United Press of Illinois substi- 
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tnted for them ? A. I think there were more than 
that outstanding. 

Q. Well, twenty or twenty-five ? A. There had been 
a substitution in some cases, not in all. 

Q. In most of the cases there had been a substitu¬ 
tion ? A. I cannot say that. 

Q. Is it not a fact that prior to December 8, 1892, 
The United Press of New York, the plaintiff in this 
action, had had an independent business separate and 
distinct from business which came from the New York 
Press other and separate from that which came from 
the Press of Illinois and New York. A. That is my 
understanding. 

Q. Is it not a fact that those franchises had nearly 
all been taken up, and franchises in the name of The 
United Press of Illinois* substituted for them? A. 
Some had been. There were a number of exceptions. 

Q. After December 8, 1892, was a single news fran¬ 
chise issued by The United Press of New York, the 
plaintiff in this action ? A. I don’t know that there 
was. 

Q. Was there a contract made by The United Press 
of New York, the plaintiff in this action, with any 
newspaper for the delivery to it of a news service after 
December 8, 1892 ? A. Yes, a number of them. 

Q. Mention one. I mean a contract with a newspa¬ 
per for the delivery of a news service ? A. In writ¬ 
ing ? Yes. 

Q. Yes. A. I cannot produce any. 

Q. Can you mention one contract that was made by 
The United Press of New York with a newspaper for 
delivering to it a news service ? A. Individual news¬ 
paper ? 

Q. Yes. A. No. 

Q. Or association ? A. Yes, the Associated Press 
that clause is Mr. Zabriskie’s. Turning to the signa¬ 
ture of the State of New York. 

Q. Is that contract in writing ? A. Yes. 

Q. The only assignment that was ever made by The 
New York Associated Press to The United Press was 
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221 tbe resolution which has been read in evidence hole ? 
A. There was an actual transfer. 

Q. I mean that was under the assignment. All the 
business that The New York Associated Press had 
was assigned at one time, by one resolution ? A. Yes. 

Q. There was not a separate assignment of one con¬ 
tract, and another assignment of another contract? 
A. No. 

Q. And the business all passed under the one reso¬ 
lution ? A. Yes. 

222 Q. The New York Associated Press also had, prior 
to that time, a contract with the Washington Evening 
Star: Is not that a fact? A. Yes. 

Q. And title to that passed to The United Press, 
whichever United Press it may be, by the same assign¬ 
ment that passed the contract in issue in this case? A. 
Yes. 

Q. Is not that a fact ? A. Yes. 

Q. Is this your signature (paper handed to witness)? 
A. Yes. 

223 

Mr. Fay : I desire to offer in evidence a part 
of this paper. The paper is an amended com¬ 
plaint in the case of Mason as assignee for 
benefit of creditors against the Evening Star, 
based upon the contract made between the 
New York Associated Press and the Washing¬ 
ton Evening Star prior to December 8, 1892. 
I desire to read from this paper, in the first 
place, the verification, at folios 29 and 30. 

224 Mr. Fay then read from Folios 29 and 30, as 
follows: 

Defendant's Exhibit No. 2. 

“ State of New York, County of New York, ss. 

“ Frederic G. Mason, the above named plaintiff, 
“ being duly sworn, says, that the foregoing complaint 
“ is true to his own knowledge, except as to those 
“ matters therein stated to be alleged on information 


Digitized by AjOOQle 


57 


44 and belief, and as to those matters he believes it to 225 
44 be true. 

44 Frederic G. Mason. 

44 Sworn to before me this 25th ) 

44 day of January, 1901. \ 

44 Geo. W. Yaiuan, 

44 Notary Public, 

44 New York County, 

“ N. Y.” 

Mr. Fay then read from said Ameuded Complaint 226 
the following, beginning at folio 9 :— 

(Defendant's Exhibit No. 2, continued.) 

44 upon information and belief, that heretofore and on 
44 or about the lOtli day of April, 1890, the defendant 
44 made and entered into a contract in writing, with the 
44 New York Associated Press, an organization engaged 
41 in the business of collecting and selling to news- 
44 papers for publication, commercial news and other 227 
44 reports of a general and miscellaneous character, a 
44 copy of which contract is hereto annexed, marked 
44 44 Exhibit B ”, and form a part of this complaint. 

44 Upon information and belief, that aftr the said 
44 contract 44 Exhibit B” was made, the said New York 
44 Associated Press and the defendant being both par- 
44 ties to the same, entered upon the performance 
44 thereof, and duly complied with all the terms of the 
44 same, until on or about December 8th, 1892. 

44 Upon information and belief that on or about De- 228 
44 cember 8th, 1892, the said New York Associated 
44 Press duly assigned, transferred and set over unto 
44 the United Press, a corporation created by and or- 
44 gnnized under the Laws of the State of Illinois, the 
44 said contract hereto annexed and marked 44 Exhibit 
44 B,” that immediately after such assignment and 
44 transfer the defendant was duly notified of the same, 

44 and it, the defendant, made no objection thereto or 
44 refusal to be bound thereby ; that such assignment 
44 and transfer were made with the full knowledge and 
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229 “ as sent of the defendant; that the defendant by its 
“ acts and otherwise has ratified, acquiesced in, and 
“ consented to such assignment, and that it has ac- 
“ cepted, used and paid for the news service of the 
“ United Press, of Illinois, and other benefits of such 
“ assignment and transfer. 

“ Upon information and belief, that by virtue of such 
“ assignment and transfer the United Press of Illinois 
“ became charged with the duty of performance of 
“ said contract “ Exhibit B,” and entitled to the profits 

230 u and emoluments resulting from such performance. 

“ That thereupon the United Press, of Illinois, en- 
“ tered upon the performance of said contract " Exhibit 
“ B,” and continued to comply with all its terms and 
“ conditions with the full knowledge and consent of 
“ the defendant, and without objection of any kind, 
“ until on or about the 27th day of Jauuary, 1893 ; 
“ that during all said period it delivered its news re- 
“ ports, as required by both contracts “ Exliibt A and 
“ B,” and the defendant accepted, used and paid for 

231 “ said news reports as follows : ” 

Q. If on the 25th day of January, 1901, you believed 
it to be true under oath that it was the United Press 
of Illinois to whom this assignment was made on the 
8th day of December 1892 by the New York Asso¬ 
ciated Press, and it was The United Press of Illinois 
that thereupon entered upon the performance of such 
contracts and delivered the news service to the Wash- 
inton Evening Star, how do you reconcile that with 
your previous testimony that the United Press of 

232 Illinois never, of your own personal knowledge, de¬ 
livered any news service, and that it was The United 
Press of New York, the plaintiff in this action, that 
did deliver such news service ? A. I should not at¬ 
tempt to. 

Q. You could not reconcile the fact? A. Upon the 
hypothesis you state I could not, no. 

Q. There was only one United Press engaged in the 
delivery of the news service, there were not two news 
services delivered in the name of the United Press ? 
A. No. 
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Q. There was only one news service delivered,which 213 
was called The United Press News Service ? A. That 
is so. 

Q. What was the relation between The United Press 
of Illinois and the United Press of New York ? A. 
Matter of contract. 

Mb. Fay : I now offer in evidence, in accord¬ 
ance with our stipulation, from the evidence in 
the former trial, contract made on the 19th of 
September, 1887, between The United Press of 234 
Illinois and the United Press of New York, 
being the contract just alluded to by the wit¬ 
ness. 

Defendant’s Exhibit No. 3. 

“ This Indenture, made this nineteenth day of Sep- 
“ tember, A. D. 1887, by and between The United 
“ Press, a corporation organized under the laws of the 
“ State of Illinois, party of the first part, and The 235 
“ United Press, a corporation organized under the laws 
“ of the State of New York, party of the second part, 

“ Witnesseth : That 

“ Whereas said party of the first part has the power 
“ to build, operate, and lease telegraph and telephone 
“ lines and other means of transmitting news, and to 
“ invest in the stock and securities of other companies ; 

“ and 

“ Whereas said party of the first part intends and 
“ expects to acquire telegraph property through which 23d 
“ it will be enabled to extend, solidify and render more 
“ permanent and valuable the news service of said 
“ party of the second part ; and 

“ Whereas said party of the second part requires 
“ the use of wires not now obtainable at rates which 
“ will enable it to operate its business without loss, 

“ and desires to place its business upon lines which 
“ cannot be sold or leased to its disadvantage ; and 

“ Whereas the business of said party of the second 
“ part is now on a paying basis, but contingencies are 
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237 “ foreseen and impending wherein its present resources 
“ may be wholly inadequate for the protection of its 
“ existing interests : 

“ Now, therefore, in consideration of the premises- 
“ and of the covenants and agreements herein con- 

. “ tained, and in further consideration of one dollar in 

" hand paid by the said party of the first part to the 
“ said party of the second part, receipt of which is 
“ hereby acknowledged, 

“ Said party of the first part hereby covenants and 

238 “ agrees to make all due and practicable endeavors to 
“ strengthen the position and improve the news service 
“ of said party of the second part, by supplying it with 
“ wires, in territory where additional telegraphic facil- 
“ ities are required, which are not now obtainable by 
“ it at remunerative rates ; and further covenants and 
“ agrees to guarantee and does hereby guarantee, to 
“ said party of the second jjart, during the term of this 
“ agreement, the payment of the expenses of operating 
“ it business, including its taxes to the City of New 

239 “ York, and, in addition thereto, an annual dividend of 
“ one dollar and fifty cents upon each share of the 
“ capital stock of said party of the second part; the 
“ first dividend being payable on or before the second 
“ Monday of January 1888, and succeeding dividends 
“ annually thereafter during the continuance of this 
“ agreement. 

“ Said party of the second part for the consideration 
“ hereiubefore expressed, hereby covenants and agrees 
“ to pay in monthly instalments to said part of the first 

240 “ part all the net income that accrues from its busi- 
“ ness, if any such there be. 

“ It is further mutually covenanted and agreed 
“ by the parties hereto, that said party of the 
“ second part shall retain and keep intact, as 
“ a working capieal, the sum of $10,040.67, now 
“ in its treasury, which has been derived from the 
“ sale of franchises, and shall continue to conduct its 
“ business, to collect its revenue and pay its expenses, 
“ as has been its practice heretofore. 

“ It is mutually covenanted and agreed, that this 
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“ agreement shall take effect October 1st, 1887, and 241 
“ shall continue in force for the period of one year, 

“ and thereafter until terminated by thirty days’ notice 
“ in writing by either of the parties hereto. 

“ In witness whereof, the parties hereto have 
“ caused these presents to be executed by their proper 
" officers, and have caused their respective corporate 
“ seals to be hereunto affixed the day and year first 
“ above written. 

“ [seal.] The United Press (of Illinois). 

“ By J. R. Walsh, 242 

“ President. 

“ Azel F. Hatch, 

“ Secretary. 

“ [seal.] The United Press (of New York). 

“ By Walter P. Phillips, 
Secretary.” 

The Witness : No notice was ever given terminating 
that contract, and under that contract payments were 
made on account of the net earnings to The United 243 
Press of Illinois from time to time, when there were 
any. All the net earnings were turned over from 
about October 1st, 1887. John R. Walsli was,—from 
February 1890 or 1891 up to February 1894,—the 
Treasurer of The United Press of Illinois. The draft 
for $4,300, which I referred to as having been drawn 
upon the treasurer was drawn upon Mr. Walsh as 
Treasurer of the New York Company. 

Q. That draft was on the Treasurer of the New 
York Company? A. No, Treasurer of the United 244 
Press. 

That draft is not in my possession as assignee of 
The United Press of New York ; I have possession of 
all the books and papers of The United Press of New 
York, except this. 

Q. Except a draft drawn upon Walsli as Treasurer 
of The United Press ? Yes. 

Q. And paid at the Chicago office ? A. Paid through 
the Chicago National Bank or the Chemical National 
Bank. 
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245 I have not got these clrafrs. 

At the time of the assignment made to me on the 
29th of March, 1897, the news service of The United 
Press ceased. 

Re-Direct Examination to Mr. Davis : — 

The amended complaint in the case against the 
Evening Star Newspaper Company of Washington, D. 
C., which purports to be sworn to by me on the 25th 

246 of January, 1901, is verified by me as Assignee for the 
benefit of creditors of the United Press of New York. 
I did not bring that suit originally; it was brought by 
Mr. Phillips, or the United Press of Illinois, I do not 
recollect which ; it was transferred to me as Assignee 
for the benefit of the creditors of this plaintiff after it 
was brought. 


Mr. Davis then read the following portion of 
said amended complaint: 


247 


“ That thereafter, and on or about the 12th day of 
“ December one thousand nine hundred, while said 
“ action was still pending and undetermined, the 
“ said Walter P. Phillips by an instrument in 
“ writing, duly bargained, sold, assigned, transferred 
“ and set over unto this plaintiff all his right, title and 
“ interest in his claims for damages, and all his causes 
“ of action against the defendant growing out of or in 
“ anywise connected with said contracts, “ Exhibits 
248 “ A ” and “ B ”, which were stated and set forth in the 
“ complaint in said action brought as aforesaid by the 
“ said Walter P. Phillips against the above-named 
“ defendant, and were the same property, rights, 
causes of action and interests, which were assigned, 
“ transferred and set over to unto the said Walter P. 
“ Phillips by said The United Press, a corporation 
“ created by and organized under the laws of the State 
“ of Illinois by said instrument in writing duly made, 
“ executed and delivered on or about the 22d day of 
“ August, A. D. 1894.” 
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The Witness: —I took this cause of action from 249 
Mr. Phillips by an assignment in writing, just as it 
was ; and have no interest in it except as Trustee for 
the benefit of creditors in this action ; I have no per¬ 
sonal interest in it, whatever, and the statement as to 
which United Press the contracts of the New York 
Associated Press were assigned, by this resolution 
passed December 8th, 1892, is made simply upon in¬ 
formation and belief ; and down to the point where I 
allude to the assignment of this cause of action by Mr. 
Phillips to me, after it was brought, the complaint is 250 
substantially identical with the complaint that Mr. 
Phillips made ; I took it just as it was and swore to it, 
that is, that I was informed to that effect. 

I have a list of the contracts which were made by 
the plaintiff in this action subsequent to December 8, 

1892 ; and I think I can testify with accuracy with 
respect to those contracts, without referring to my 
memorandum. 

Q. I thought you told Mr. Fay you could not ? A. 

He asked me for contracts with individual newspapers. 251 
He asked me to give one and I gave one. 

Q. Look at the paper which I now show you and 
state whether by using that to refresh your recollec¬ 
tion you will be able to state more fully what con¬ 
tracts were made with individual newspapers by the 
plaintiff in this action after December 8, 1892 ? A # 
There were a large number Of contracts which were 
made by the United Press without seal. 

Q. I am speaking of contracts made by the United 
Press of New York after December 8, 1892, with 252 
newspapers and press associations for news service. 
Having looked at the paper which I hand to you, is 
your memory refreshed so you can testify ? A. It is. 

Q. Give us the number of contracts which The 
United Press of New York made with newspapers, 
stating what newspapers, and give the dates of the 
contracts as nearly as possible after December 8, 1892. 

A. I find a memorandum of 40. 

There were a number of contracts made by The 
United Press of New York, about forty, from and after 
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253 December 8,1892, with newspapers aud news associa¬ 
tions, the Western Union Telegraph Company, and the 
Postal Telegraph Cable Company. There was the 
Associated Press of the State of New York contract 
dated December 8, 1892,—which was the date of the 
downfall of the New York Associated Press. There 
was also The Great Northwestern Telegraph Company 
of Toronto, Canada, which was in the news business; 
the American Press Association,—made May 1st, 1893. 
There were no other contracts with press associations 

254 made by the plaintiff after December 8, 1892, that I 
recall now. Contracts were made with newspapers, or 
proprietors or companies owning or controlling news¬ 
papers, after December 8, 1892, by the plaintiff, for a 
news service with : Potter, Stahl & Co., of Altoona, 
Pa., publishers of the Times, November 20, 1893; 
Dern & Pitcairn, of the same place, publishers of the 
Tribune, same date ; The World Newspaper Company 
of Baltimore, February 27, 1894 ; The Times Publish¬ 
ing Company of Bethlehem, Pa., November 20, 1893 ; 

255 The Gazette Printing Co., of Colorado Springs, Octo¬ 
ber 6, 1893; O. L. Fehr, publisher of the Argus, Eas¬ 
ton, Penna., November 20, 1893; Mumma & Baum, 
Publishers of The Call of Harrisburgh, Penna., No¬ 
vember 28, 1893; with the Telegram of Harrisburgh, 
November 28, 1893; with the Harrisburgh Publishing 
Company, publishing the Telegraph of Harrisburgh, 
November, 17, 1893 ; with the Democrat of Johnstown, 
Penna., November 20, 1893 ; with the Journal of Jer¬ 
sey City, New Jersey, April 16, 1894; the Morning 

256 News Publishing Company, of Lancaster, Penna., De¬ 

cember 1, 1893 ; Warfel <fc Geist, publishers of the New 
Era, Lancaster, Penna., December 1, 1893; Carleton 
N. Herrick, Publisher of The Guardian, Paterson, New 
Jersey, December 30, 1893; The Press Printing & 
Publishing Company, of Paterson, December 30, 
1893 ; The German Catholic Press Company, 
publishing the Beobachter, January 8, 1894 ; 

The Volksblatt Publishing Company of Pittsburg, 
January 8, 1894 ; The standard Publishing Company, 
publishing The Chronicle of Pottsville, Penna., Decem- 
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ber 8,1893 ; J. H. Zerbey, publisher of The Republican, 257 
Potts ville, Penna., November 20, 1893 ; John P. Damp- 
man, publisher of The Herald, Reading, Penna., No¬ 
vember 17, 1893; Knabb, Zimmermann & Sterrett, 
publishers of The Times, Reading, November 17,1893 ; 
Hagge & Brownbach, publishers The World, Read¬ 
ing, Pa., Nov. 16, 1893; The Telegram Publishing 
Company of Reading, November 16, 1893 ; Jesse G. 
Hawley, publisher of The Eagle, Reading, Nov. 16, 
1893; 

The Tribune Publishing Company of Scranton, Pa., 258 
Dec. 30, 1893 ; The Scranton Truth of Scranton, Pa., 

July 14, 1894; The Advertising Publishing Co., of 
Trenton, N. J., Jan. 27, 1894; Johnson & Powell, The 
Record, Wilkesbarre, Penna., November 23, 1893 ; 

The Times, Wilkesbarre, Penna., July 26,1894 ; Gazette 
& Bulletin, Williamsport, Penna., November 27, 1893; 

The Times, Williamsport, Penna., same date ; The 
Williamsport Grit, Williamsport, Penna., same date ; 

The Sun and Banner Publishing Company, Williams¬ 
port, Penna., same date ; The News Publishing Com- 259 
pauy, Wilmington, Del., January 1, 1894; The Daily 
Publishing Company, York, Penna., November 20, 

1893 ; Hiram Young, publisher of the Despatch, York, 
Penna., November 20, 1893. 

All of these contracts which I have just described 
are in writing, and I have the original contracts in my 
possession. 

Q. Do they state in terras with wliat United Press 
they are made,— all of those which you have read ? A. 

No, sir. 260 

Q. How do you come to that conclusion, then ? A. 
Because we were the operating Company and our ex¬ 
ecutive officers negotiated the contracts. 

Q. Are there not some that are in terms with the 
United Press of New York? A. None of those that I 
have just read. 

Q. I thought you said a contract with the Associated 
Press of the State of New York was made ? A. Yes, 
that is so. This last list of the individual newspaper 
contracts is the one I last referred to. The contract 
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261 between the United Press and the Associated Press of 
the State of New York bears the seal of The United 
Press of New York. 

The seal of The United Press of New York is also 
on the following contracts :—The contract between 
the United Press and the Western Union Telegraph 
Company, dated April 10, 1893 ; the one between The 
United Press and the Great Northwestern Telegraph 
Company of Canada, dated February 3rd, 1893 ; The 
agreement between The United Press and the Ameri- 

262 can Press Association, dated May 1, 1893 ; The con¬ 
tract between the Stock Quotation Telegraph Company 
and The United Press, dated August 15, 1893, is made 
in terms with the United Press of New York City ; The 
contract between the Western Union Telegraph Com¬ 
pany and The United Press, dated April 10,1893; The 
contract with the Western Union Telegraph Company 
and The United Press, for the lease of the premises at 
195 Broadway, dated May 3, 1893,—those are the 
premises of the operating Company, where the news 

263 was received and distributed ; The contract between 
the Postal Telegraph Cable Company and the United 
Press, dated January 1, 1894, is made in terms with 
the United Press of New York. 

I have a contract between the North American Tele¬ 
graph Company and the United Press, made prior to 
December 8th, which contains a provision for the re¬ 
newal for a term of five years. In 1893 the United 
Press took advantage of that Provision in the contract 
and renewed it for a term of five years from January 

264 3, 1893. It was renewed by the United Press of New 
York, although there is no seal on the renewal. It 
was a mere letter notifying the company that The 
United Press took advantage of the provision in the 
contract for a renewal for a second term of five years. 

I cannot from memory give any idea of the number 
of news franchises in the United Press of New York 
which were outstanding on and after December 8,1892, 
and are still outstanding. I have a memorandum of 
them, and can refresh my memory by looking at 
that memorandum. (Paper handed to witness). By 
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refreshing my memory from that memorandum I will 266 
state : there were 33 news franchises in The United 
Press of New York outstanding after December 8, 

1892; I think that is the number which was outstand¬ 
ing at that date, though there were, perhaps, a few 
returned subsequently to December 8, 1892. The most 
important ones were: the Philadelphia Call; the New 
York Sun; Washington Post; Omaha World; Nash¬ 
ville American ; Cincinnati Freie Presse ; Augusta, 
Georgia, Chronicle ; Memphis Appeal; Memphis Ava¬ 
lanche ; Baltimore Sun; Buffalo, New York, Demo- 266 
crat. These franchises are still outstanding. The list 
which I have given is only a few of them. 

In a general way, the net earnings of the United 
Press of New York were turned over to The United 
Press of Illinois, under the contract of September 19th, 

1887 ; from the fall of 1887 to the beginning of 1892. 
There were also net earnings in the year 1893 for a 
portion of the time, during which time payments 
were made on account of net earning to the Illinois 
Company. After 1893 there were no net earnings from 267 
operation. 

I know how much the Baltimore News Association 
paid the plaintiff after the collapse of the New York 
Associated Press on December 8, 1892. My knowl¬ 
edge is derived from general supervision of the ac¬ 
counts for that period. The accounts of our fiscal 
agency at Baltimore, the supervision of the books of 
record in New York, the general books. In part, I 
kept the accounts in New York ; I was at that time 
Auditor of the plaintiff. The Baltimore News Associ- 268 
atiou paid to the plaintiff after December 8, 1892 and 
down to February 17, 1894, about $33,000. ; or $600 
per week ; during the whole of that period, with the 
exception of perhaps two or three weeks. There was 
a reduction of $100. per week made in the latter part of 
January, 1894. That reduction was made upon request 
of the Baltimore News Association to have The United 
Press make good a loss to it, sustained by reason of 
the defection of the Baltimore News. It discontinued 
the service of the Baltimore News Association, for 
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269 which it had been paying $100. per week, and took the 
service of the Associated Press, the organization now 
in business,—which is not a party to or in any wise 
concerned in this action. The Baltimore News was a 
newspaper. Up to December 8, 1892,—The United 
Press of New York was doing business with the Balti¬ 
more News. Subsequently, of course, it was a news 
report which went to Baltimore ; the news report of 
the United Press of New York was also delivered to 
the Baltimore News as well as to the members of the 

270 Baltimore News Association. After December 8, 1892, 
the United Press of New r York delivered two reports, 
one to the Baltimore News Association, so-called, and 
then another report to a newspaper called the Balti¬ 
more News. It was practically the same report, but 
delivery was made to each newspaper. There was only 
one report delivered and received at Baltimore; it was 
received by manifold and delivered to each of the pa¬ 
pers that had a contract. The delivery of the news was 
continued to the Baltimore News. That delivery was 

271 made by the United Press, and not by the Baltimore 
News Association. The United Press made a separate 
delivery ; and the news report of the United Press 
which the newspaper called the Baltimore News re¬ 
ceived, it received, not from the Baltimore News Asso¬ 
ciation, but direct from The United Press. That con¬ 
tinued for about 43 weeks after January 1st 1893. It 
is a matter of computation ; I think so ; I 
think the Baltimore News discontinued its pay¬ 
ment to the Baltimore News Association Jan- 

272 uarv 1, 1893. From December 8, 1892, it would 
be a period of about 46 weeks. From December 8, 
1892, until the time when the Baltimore News ceased 
its business relations or ceased to receive the news re¬ 
ports from the Baltimore News Association, was a 
period of about 46 weeks. There was a time when the 
Baltimore News, the newspaper of that name, got its 
news report directly from The United Press. That 
was prior to December 8, 1892. Then The United 
Press assumed the service of the New York Associated 
Press, and it had to deliver its report to the papers 
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constituting the Baltimore News Association. The 273 
service continued as before. 

To the Court : The reports were sent to our local 
office in Baltimore. After December 10, 1892, 1 think 
it was, there was only one report. That was mani¬ 
folded by the Baltimore office and distributed from 
there to the Baltimore papers, by messenger. 

To Mu. Davis : The United Press collected from and 
after that period the sum of $100. a week from the 
Baltimore News, under the contract then existing. It 
collected $600. a week from the Baltimore News Asso- 274 
ciation. 

Q. Then that made $700. a week, all told, that you 
collected from the Baltimore field ? A. I think there 
was also a similar assessment on the Baltimore Jour¬ 
nal, and a small assessment paid by the Baltimore Sun 
for its supplementary service under the contract be¬ 
tween the United Press and the Baltimore Sun exe¬ 
cuted prior to December 8, 1892. These payments 
continued for perhaps three weeks, for perhaps five or 
six weeks. After December 8, 1892, the assessment 275 
on the Baltimore Sun was waived, because it was not 
receiving supplemental service. The contract fell in 
the latter part of January 1893. VVe continued to col¬ 
lect from the Baltimore New r s because it had a con¬ 
tract with us. But it declined to pay this $100 a week 
to the Baltimore News Association by which it had, 
prior to the collapse of the New York Associated 
Press, received much of its news. The Baltimore News 
had up to December 8 received both press reports and 
paid for both. 276 

The Court : It received one report directly, and one 
through the News Association ? A. Yes. It declined 
to pay longer to the Baltimore News Association the 
sum of $1U0 a week for the report that the Baltimore 
News Association w r as under contract to deliver. We 
continued to collect $100 a w r eek from the Baltimore 
News, and $600 a week from the Baltimore New r s As¬ 
sociation, from December 8, 1892, down to November 
18, 1893; and also these extra assessments. Then 
The United Press, upon the petition of the Baltimore 
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277 News Association, refunded to it the sum of $4300, 
being $100 a week from January 1st to that time, the 
amount it had lost in revenue by reason of the refusal 
of the Baltimore News to pay to the Baltimore News 
Association the $100 a week that had been paid for 
the New York Associated Press report up to the time 
of its collapse. The Baltimore News Association 
claimed the revenue which the United Press was 
getting from the Baltimore News, and it was under 
that claim that the $4300 was paid. That claim was 
2^8 m ade through conferences between the Baltimore 
News Association and our Manager in Baltimore. 
There were conferences between them and the various 
representatives of the plaintiff in this action. These 
conferences were held in Baltimore. I did not per¬ 
sonally attend them, and do now know r except from 
hearsay what took place there. 

After November 18, 1893, The United Press of New 
York received from the Baltimore field $000 a week up 
to the latter part of January, 1894; and then $500 a 
279 week for the succeeding two or three weeks, ending 
February 17,1894. The reduction to $500 a week was 
made because the Baltimore News left us, discontinued 
our service, or the service it was receiving through 
the Baltimore News Association, and took the Asso¬ 
ciated Press report; left The United Press altogether ; 
and also the Baltimore News Association. It was out 
of the whole thing. And the reduction to $500 a week 
was made in consequence of that fact, upon the special 
request of the Baltimore New's Association. They 
28^ paid that reduced rate 3 or 4 weeks ; up to February 
18, 1894. Then they discontinued the service; — the 
Baltimore News Association discontinued the service 
of The United Press of New York, and went over to 
the Associated Press of Illinois organization, — which 
is not concerned in this action. The United Press of 
New York got no revenue at all thereafter. I have no 
definite knowledge of how that breach came about. 
It was simply reported to us that they had made an 
arrangement with the Associated Press to take their 
news, and did not want ours any longer. I know* that 
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we did not get any money from them after that; and 
we never have since. 

I know the cost of maintaining the Baltimore office 
of the plaintiff and the expense of delivering news 
service to the Baltimore News Association. They 
averaged about $300 a week ; sometimes a little more, 
sometimes a little less. I think immediately after De¬ 
cember 8th, 1892, they did not exceed $300 a week. 

In the $300 a week I include the expense of salaries of 
managers, assistants, operators, messengers, rent, light, gg 2 
fuel, incidental stationary, typewriter repairs, &c., in¬ 
cidental to the delivery of the news. The expense of 
$300 a week for maintaining the Baltimore office of the 
plaintiff continued for a period of some weeks, per¬ 
haps three or four months—from December 8th, 1892, 
until the officials of The United Press had gotten 
their bearings, and had effected some economies re¬ 
sulting from transfers of employees and the discharg¬ 
ing of some. We reduced the expenses at Baltimore. 

At the time of the breach it was about $240 a week, ^gg 
That was February 17, 1894. I include in the item of 
$240, or thereabouts, a week, the salaries of employees 
of The United Press of New York at Baltimore, in 
the Baltimore office, rent, clerk-liire of employees ; 
also incidental expenses, incidental to the maintenance 
of the office and the distribution of the reports there. 

I have calculated the total amount of the face 
value of the contract from February 17, 1894, until 
January 1, 1899, the date of its expiration; it is 
$152,400. The total expense of maintaining the 2 g 4 

Baltimore office and other items of performing 
the contract which has been aunexed to the 
complaint, for the same period, figures out a little over 
$61,000. The difference between the two is about 
$91,000. The Baltimore office was maintained as an 
office for the reception of the news, and its distribution 
to our clients in Baltimore. It was not a distributing 
office in any other sense. There were no auxiliary 
circuits running out of Baltimore, and we required no 
office facilities there except peihaps desk room for the 
performance of this contract. It was simply a drop 
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285 between New York and Washington. There were be¬ 
tween New York and Washington what were called 
trunk lines of wires ; and the news at Baltimore was 
dropped from these trunk lines and distributed in that 
way. These trunk lines were maintained both before 
and after February 17, 1894, without reference to any 
news contract with the defendants at Baltimore. They 
had to be, for distribution of news to Washington, and 
points west and south; and these wires were in fact 
kept up after February 17, 1894,—up to the time of 

286 the assignment, March 29, 1897. 

To the Court : The United Press kept up 
its business generally until the time of the as¬ 
signment. 

Re-Cross Examination to Mr. Fay : 

The Baltimore News Association paid $600 a week 
for news service. After December 8, 1892, these pay¬ 
ments were collected by our Manager in Baltimore. 

287 For a time they wers sent to me or passed through my 
hands; they came in the form of checks from our 
Baltimore manager; at times I think they were the 
individual checks from the various papers ; these 
checks were drawn in favor of the United Press, or to 
Phillips, general manager ; sometimes, J. P. Bradt, 
Manager in Baltimore. When to the United Press, it 
was simply to the United Press, and did not dis¬ 
tinguish which. 

In estimating $240 as the expenses of continuing the 

288 Baltimore office, I have not included any items of ex¬ 
pense except expenses in the City of Baltimore; I 
have not included any portion of the cost of the trunk 
wires over which the news was transmitted to Balti¬ 
more, nor any of the expense of collecting news. It was 
our duty under this contract to furnish a general sum¬ 
mary of the news of the world. I have not included 
in that estimate of $240 any expense of collecting or 
transmitting news. 

Q. Now, will you state, if you know, what was the 
expense of collecting the news which The United Pres s 
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collected and distributed—the expense per week at or ^89 
about Februrary 17, 1894 ? A. I cannot give it with 
any approximation to the actual figures. It was the 
distribution and tbe reception. The gathering of the 
news was a matter as to which you could not distribute 
the expense. For instance, our leased wire system ex¬ 
tended to all the principal cities in the United States 
at so much per mile ; they were operated by The 
United Press, by its own employees ; part of the time 
the news being distributed for delivery from the main 
central distributing points, say New York and Chi- ®®0 
cago ; at other times those wires were being used for 
gathering in the news at those distributing points 
from outlying cities. It was impossible to say wdiat 
part of the expense for leased wires or for service 
of the operators engaged was due to the gathering in 
of the news and what part of the distribution of the 
news. 

To the Court : I could give, by reference to the 
books, the general expense account per week at that 


To Mr. Fay : I did testify upon the former trial that 
the expense account at that time was about $16,000 a 
week ; that is, the total expense for collecting and dis¬ 
tributing the news. 

To the Court : What I mean to say is that it is im¬ 
possible for me to discriminate between the expense of 
collecting and the expense for distributing. 

To Mr. Fay : On February 17, 1894, the United 
Press was furnishing a news service to about 400 news¬ 
papers, including the membership of the auxiliary as¬ 
sociations. I cannot give the total expense or approx¬ 
imately the total expense of keeping up those various 
other offices. Some were greatly larger and some were 
smaller. There were 7 or 8 centres of distribution at 
that time. The Baltimore office was not a distributing 
center. There were four or five auxiliary associations 
or concerns to which we were delivering news under 
contract. Besides those there were individual papers, 
perhaps to the number of 200 or 250 to which the de¬ 
liveries were made under direct contract. Altogether 
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293 the newspapers served amounted to about 400, count¬ 
ing those that were served through those other asso¬ 
ciations to whom we delivered news. 

Q. Was the expense of the Baltimore office a fail- 
average of the expense of the different offices to whom 
you delivered the news service ? A. I don’t think I 
understand your question. In a great majority of 
cases the news report was delivered from the Western 
Union office, that is, so far as concerns the number of 
places at which the news was laid down. There were 

294 only a few offices maintained by The United Press and 
its delivery to the clients. The expense of Maintain¬ 
ing the Baltimore office was much larger than the 
number of offices at which the report was taken for 
delivery to newspapers. It was much smaller than 
the New York office and some other offices where we 
maintained a general staff. The expense iu New York 
of delivering news to the local papers, — being the same 
expense which I have figured relatively in Baltimore 
for the Baltimore News Association, — was, if I should 

295 make a guess, about $500 a week ; that is, for the de¬ 
livery, including local City wires, messenger service, 
cost of manifolding, pneumatic tube service. This is 
confined to the distribution of the news. 

Be re-direct Examination, to Mr. Davis : 

The expense of the collection of the news was not 
counted as one thing and the expense of distribution as 
another. 

296 Plaintiff had a large number of contracts which 
contained a reciprocal clause, that is, a clause which 
required the other contracting party to deliver 
to The United Press the news of its field, which 
was done by the other party as a part of the 
contract. The Baltimore News Association col¬ 
lected and delivered to the plaintiff the news 
of its field during the period when this contract was 
observed ; so that it would be impossible, in the case 
of the Baltimore News Association, to make any figure 
at all of the expense of collecting news; and no such 
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figure or estimate was ever made. There were a great *297 
number of contracts of that character containing that 
reciprocal clause or obligation; it was the general 
feature of the contracts,—of all the contracts with 
newspapers and with news associations covering certain 
specified territory. It was the general practice of the 
plaintiff, almost, without exception, in the execution of 
all its contracts in writing to require that reciprocal 
clause. So that when The United Press delivered its 
news report there was a corresponding obligation on 
the party to whom it was delivered to deliver to The 298 
United Press its news, or place it at its disposition, if 
it wanted it; there was an obligation to deliver it 
which was expressed in writing; that was the general 
policy of the association. 

To the Court : The expense of $16,000. per week, as 
estimated by me, did not include the receipt of its re¬ 
ciprocal news. It was the money outgo. 

To Mr. Davis : The principal distributing offices of 
The United Press of New York, were New York, Phila¬ 
delphia, Washington, Pittsburgh, Chicago, Denver, San 299 
Francisco. Buffalo was one, but not a principal office. 

The expense of maintaining those principal offices 
varied. The expense was largest in New York, Chi¬ 
cago and Washington. 

Q. Can you from your knowledge of the business and 
of the affairs of the Company give any approximate 
estimate of the expenses of each of those offices per 
week ? A. Do you mean salaries of employees ? The 
New York office had, in round numbers, about 60 to 75 
employees, including the executive officers ; editors, 300 
day and night; operators, day and night; messengers, 
day and night; expense for stationaiy and printing in¬ 
cidental to the operation of the office, rent, including 
light and heat; telephone charges, and the expense of 
the executive management: were also expenses of the 
New York office. The New York office, in point of 
numbers was the most expensive of all the offices. In 
total outgo from the reveunes of the Company, the sal¬ 
aries and expenses that were paid for its maintenance, 

I should say undoubtedly cost more to maintain it. I 
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301 should say, approximately the total amount of the ex¬ 
penses per week, on February 17, 1894, was about 
$3,000 per week. There were two other principal 
offices, Chicago aud Washington : I should say that 
the approximate expense of the Washington office per 
week, February 17, 1894, taking the same items into 
consideration which were named with respect to the 
New York office, would be about $800 per week ; and 
at Chicago, probably $1,200 per week. The smaller 
offices would average,--San Francisco about the same 

302 as Baltimore, or $240 per week ; Denver, about $100 per 
week ; Philadelphia, about $350 or $400 per week, per¬ 
haps $500. I have not included in any of these esti¬ 
mates any of the expense for wire rentals ; I have how¬ 
ever included the expense of the operators who were 
used to operate those wires in all of the offices. I have 
included the expense of the operators who were re¬ 
quired to operate the wires at Baltimore, in the $240. 
per week. The only items which I have omitted from 
my estimate of the weekly expense of the Baltimore 

303 office are the general expenses of the Company and the 
charges for wire rentals in other places. The total 
amount which The United Press paid per week for 
wire rentals alone was between $4000. and $5000. per 
week. That is, the lease of the wires in the United 
States only. We spent a great deal of money for tolls 
or despatches transmitted by cable and by telegraph. 
The United Press leased no cable. The expense 
of the cable would vary from week to week 
according to the amount of new's transmitted; it 

304 averaged from about $1,000. to $1200 a week. The 
United Press did not lease any w ires in any other part 
of the world than the United States; except perhaps 
that we had a telephone circuit in London I believe; 
w r hich did not amount to much, perhaps fifteen pounds, 
or $75. a year. Nothing more than a telephone con¬ 
nection. In the actual conduct of the business of The 
United Press there was never any allotment of income 
and outgo made to any particular office ; except the 
bureau of expenses has been a charge in this case,—I 
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mean by bureau of expenses the expense incidental to 305 
the maintenance of the office itself. 

Q. Would it be possible, if the Court allowed you to 
withdraw from the stand for a time, for you to make 
an estimate of the expense which should be allowed 
and distributed ? A. No, sir ; not unless I was told 
what allotment was to be made. 

Q. There is no basis for the allotment, in your 
opinion. 

A. No, sir. 

Q. No working theorem by which you could be 306 
guided ? 

A. No, sir. 

The New York Associated Press had in Baltimore 
prior to December 8, 1892,1 think but two wires. The 
United Press, the plaintiff in this action, operated in 
Baltimore prior to December 8, 1892, I think one wire 
—between New York and Washington. After Decem¬ 
ber 8, 1892, the plaintiff had in Baltimore three wires 
for a time ; subsequently we operated but two ; we 
operated three, I think, for a year and a half. On 307 
February 17, 1894, I think we were operating only two. 

Q. Then we had our own wire that we had before 
December 8, 1892, and whatever wires the New York 
Associated Press had there ? A. Yes. 

Q. And we carried them all ? A. Yes. 

Q. Then at no time in the city of Baltimore did The 
United Press operate more than two wires at that 
point, is that so ? A. That is true. I don’t think all 
three wires were ever operated at Baltimore except in¬ 
cidentally. 308 

I can determine approximately at the present time 
the cost per week, not including the wages of the oper¬ 
ators, but the wire rental of those three trunk line 
wires which passed through Baltimore from 
New York to Washington : It was about 
$1200 a mouth, a little less than $300 per week. These 
three wires ran between New York and Washington 
only, except as they were connected ; and the expense 
of those three wires, assuming that it could be allotted, 
would have to be allotted between the offices of the 
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309 plaintiff at New York, Philadelphia, Baltimore and 
Washington. 

Q. What proportion would the expenses for operat¬ 
ing those three wires in the City of New York, at our 
office here, bear to the proportion that would be re¬ 
quired to operate them at Baltimore? A. Just the 
same. The very time that you take to deliver at Bal¬ 
timore and receive they are sending or receiving at 
each of the other three points. 

Q. What would be a fair proportion ? A. I think a 

310 fair proportion would be a difference in mileage. If 
you take the expense of the distribution of a report to 
Baltimore you can see that a large percentage of the 
news was going South, and that it would be fair to say 
perhaps that the proportion of the leased wire rentals 
chargeable to Baltimore would be at the ratio of mile¬ 
age between Philadelphia and Baltimore to the entire 
mileage. 

Q. How would you get at it in dollars and cents ? 

A. The distance, as I understand it, from Philadel- 

311 phia to Baltimore is about ninety-five miles ; and the 
distance from here to Washington is 240; and that 
would be ^ 9 T 5 n tlis. of the expense. But that is not con¬ 
clusive. Baltimore is only forty miles from Washing¬ 
ton. A large proportion of the news came from Wash¬ 
ington because of the fact of Washington being the 
center for news gathering. So we would have there 
only ^Vffths. 

Q. Suppose you make a rough estimate, as quickly 
as you can, allotting to the Baltimore office ^^tlis of 

312 the expense, how much would that amount to per week 
on February 17, 1894 ? A. It would be $475 a month, 
which is approximately $112.80 a week. 

Q. Then that would increase the $240 of the expense 
which you estimated, a while ago, against the Balti¬ 
more office, to what figure ? A. $112.50 a week. 

By the Court : 

Q. You said something about the Washington end ? 
A. If you take that into consideration it would reduce 
this ratio. I do not think that is entirely fair, be- 
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cause a considerable portion of the news came from 313 
Washington. 

By Mr. Fay : 

Q. All the Congressional news and all the news 
from the Capitol would go to Baltimore from Washing¬ 
ton ? A. Yes, on its way to New York. 

Q. It would not be distributed from here back to 
Baltimore ? A. No, it was taken off. 

Q. Was that ever done ? A. Not that I know of. 

Q. How much do you think would be a fair allow- 314 
ance, an allotment of the expense against the Balti¬ 
more office upon those three wires per week, as you 
figured it out, the whole thing? 

The Court : You have worked this out to $112.50. 

Now can you say, in your judgment, what should be 
charged against the office for wire rentals per week ? 

Mr. Davis : Deducting from $112.50 the expense of 
the news that would come from Washington ? 

The Witness : I don’t think that is a fair computa¬ 
tion. I think that you should take into consideration 315 
the fact that we had a very large clientage at this end of 
the line, and that New York City was the distributing 
point of the news service under contract to various news 
organization which paid us a very large sum of money 
each week or each month, and the news we were re¬ 
quired to get from Washington, and from the points 
south and west of there, for delivery to those other 
clients, including the Associated Press of the State of 
New York, and the New England Associated Press, 
the Great Northwestern Telegraph Company of Can- 316 
ada ; and it seems to me that a fair allotment of wire 
rental expense to Baltimore should not exceed $200. a 
month, about $50. a week. 

Mr. Davis : If that is your best judgment, we will 
make the offer to reduce the amount to that extent and 
stand upon it. 

The Witness : I would like to say that that includes 
no estimate of a proper proportion of the operation of 
the wires for general distribution. 
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317 By Mr. Fay : 

Q. Does that include any proportion of the general 
expense of collecting news, general expense of the Asso¬ 
ciated Press ? A. 1 mean of the general expense for 
the distribution of all of our news service at Balti¬ 
more ? 

By Mr. Davis : 

Q. And the performance of the contract which is now 
gjg in litigation ? A. Yes. 

The Court : Therefore upon this statement you make 
up so far as your judgment is concerned, $240. plus 
$50., or $290. per week ? 

The Witness : Yes. 

The total amount of expenses for the unexpired 
portion of this contract, to-wit, 254 weeks upon that 
basis, at that rate, would be $73,600. The total face 
amount of the contract is $152,400. ; and the differ¬ 
ence would be $78,740. 

H9 Mr. Davis : I will state now on the record, for the 
information of my adversary and the Court and all 
concerned, that is more that we have sued for. We 
have brought an action for $50,000. Therefore, tak¬ 
ing the estimate of the witness, our claim is not ex¬ 
cessive and we will be satisfied with a verdict for 
$50,000. 

Be-cross Examination to Mr. Fay : 

Q. Upon your direct examination you testified that 
after 1892, in December, save and except a few weeks 
in 1893, there were no net earnings from the opera¬ 
tions of the plaintiff to be sent to the Illinois United 
Press ? 

A. I didn’t say anything about a few weeks in 1893. 

Q. Were there net earnings from the operations 
of the United Press from and after February 18, 1894? 
A. There were none. 

Q. If you have made a fair apportionment of the 
expense as between the Baltimore News Association 
and other papers of the general expense, the wire ex- 
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pense and the other elements and have correctly esti- 321 
mated the expense of keeping up the other local 
bureaus, how do you explain the fact that there were 
no net earnings when there would have been left such 
large net earnings from this particular corporation ? 

A. Because there would have been a breach of contract 
on the part of a great number of people. 

I think that I have made a fair apportionment of the 
expense in relation to what the business was at that 
time. There had been net earnings prior to that time, 
for nine months, since December 8, 1892. It stopped 322 
in October, 1893; before the alleged breach of this 
present contract. 

Q. Then I ask the question again, if you have made 
a fair apportionment as of the 17th of February, 1894, 
of The United Press—either one, not making any net 
earnings prior to the breach of this coutract, why is it 
that there was a profit upon the business of this con¬ 
tract, and not a general contract ? A. Because there 
had been a breach of contract elsewhere and we were 
making and doing service at a loss ; we were perform- 
ing a large number of executory contracts all over the 
United States because of the breach—because of the 
conspiracy, if you will, in 1894. 

Plaintiff, further to maintain the issues on its part, 
read the testimony of Peter V. DeGraw, from the Sten¬ 
ographer’s Minutes of the former trial, as follows : 

Peter V. DeGraw, called as a witness on behalf 
of the plaintiff, having been duly sworn, testified as 
follows : ' 324 

Direct-examination to Mr. Davis : 

My name is Peter Voorhis DeGraw ; age 47 ; occu¬ 
pation, Manager of the Columbia Phonograph Com¬ 
pany of Philadelphia. I formerly had the honor of be¬ 
ing the general southern manager of this plaintiff, with 
headquarters at Washington. I had sole charge of the 
business there as such general manager from 1882 un¬ 
til the association went out of business, that is, for 
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325 about fifteen years. So far as the business of the 
Washington office was concerned, I know all about it. 
I distinctly remember a conference which took place 
November 21st, 1893, in the City of Baltimore between 
representatives of the United Press, the plaintiff, and 
the Baltimore News Association. I personally at¬ 
tended that conference. There were present at the 
conference on the part of the United Press, Mr. Wil¬ 
liam M. Laffan, vice-president of the United Press, Mr. 
Walter P. Phillips, the general manager ; Mr. George 

326 F. Spinney of the Directory, representing the New 
York Times ; Mr. Finley Anderson, secretary of the 
General manager, and myself. There were present at 
that conference on the part of the Baltimore News 
Association, Mr. George W. Abell; I think it is George 
W.; I am not sure; of the Baltimore Sun; General 
Felix Agnus of the Baltimore American; Mr. Becli- 
liofer of the Baltimore Herald ; and Mr. George Raine 
of the Baltimore Correspondent; — I mean Edward 
Raine. The conference was held in the office of the 

327 Baltimore American, in General Agnus’ private room ; 
—he is one of the defendants in this action ; I have 
known General Agnus for many years. I don’t recall 
that the terms of that contract iu detail were discussed, 
— the contract which is annexed to the complaint in 
this action. The fact that the contract had been as¬ 
sumed or was to be assumed by the United Press was 
discussed ; that is, the contract existing between the 
New York Associated Press and the Baltimore News 
Association. I don’t recall that any instrument was 

328 presented. It was simply the existence of the con¬ 
tract to which reference was made by either party, it 
being termed the contract which the Baltimore News 
Association held with the New Yoik Associated Press. 
Of course I could not undertake to quote what was 
said on that occasion. The substance was that the 
Baltimore News Association under their contract with 
the New York Associated Press had an exclusive ar¬ 
rangement whereby any assessments levied upon any 
papers not parties to the Baltimore News Association, 
should be turned over to them,—the Baltimore News 
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Association. That statement was made by General 329 
Agnus the Chairman of the meeting. Mr. William M. 
Laffan, the vice president of The United Press, when 
that statement was made, inquired if that was the only 
grievance, the only source of grievance that the Balti¬ 
more News Association had ; whereupon General Ag¬ 
nus stated that it was. Then, according to my recol¬ 
lection Mr. Laffan said, “ Well, gentlemen, if that is 
all, we will be very glad to turn over to you for the sake 
of peace and harmony the $4300. which we have col¬ 
lected from t ie Evening News.” Whereupon General 330 
Agnus said to Mr. Laffan and to the gentlemen present 
that the Baltimore News Association was perfectly sat¬ 
isfied with the contract of the New York Associated 
Press and that “ if our friends here state as Mr. Laf¬ 
fan has remarked, that they will carry out that con¬ 
tract, that is all that we want and we don’t want the 
scratch of a pen from him ”,—he having offered to draw 
up a new contract if desired, for the sake of peace and 
harmony. Mr. Laffan offered to draw up on behalf of 
The United Press a new contract. The substance of 331 
what he said was, if they desired, to make a new con¬ 
tract with them covering the new points by refunding 
the $4300. which they thought they ought to receive, 
and thereafter turning over what moneys collected out¬ 
side of the Baltimore News Association; in that City ; 
that is, that the United Press would make a new con¬ 
tract with the Baltimore News Association to take the 
place of the New York Associated Press, if they, the 
Baltimore News Association, so desired. In reply to 
that remark or offer, General Agnus stated that we were 33*2 
all here on our honor and we didn’t require the scratch 
of a pen from the gentlemen present. The Baltimore 
News Association claimed the refunding of this $4300. 
because of their exclusive arrangement with the New 
York Associated Press under this contract. This 
claim had been made through correspondence with the 
executive officers in this city. It was simply reiter¬ 
ated and alluded to on the occasion of which I am 
speaking, by General Agnus. The substance of what 
he said is what I have previously stated; that they felt 
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333 they were entlitled to this money from us, having re¬ 
ceived it through our exclusive arrangement through 
our predecessor. Mr. Laffan then said, “Very well, 
we will pay you that money.” General Agnus then 
remarked that they did not require a scratch of a pen 
from the gentlemen present or from The United Press. 
The conference lasted I think about three hours, 
possibly four ; and we adjourned. 

Cross-examination, to Mr. Fay: 

334 

There was nothing said at that conference to the 
members of the Baltimore News Association by me or 
by any other representative of the United Press then 
there as to which United Press—whether the plaintiff 
in this action or The United Press of Illinois—we 
were representing. I don’t remember that at any time 
during the conference Illinois was mentioned in any 
way; or New York. I say I was there as the repre¬ 
sentative of the plaintiff in this action simply be- 

335 cause I was their representative in Washington, and 
Baltimore was in my territory. I was employed to 
represent The United Press in Washington by Mr. 
Walter P. Phillips, the general manager. I understood 
that Mr. Walter P. Phillips was also general manager 
of The United Press of Illinois. I have no definite 
knowledge of that. 

Q. Isn’t it a fact that at that time, after 1892, you 
did not clearly know which United Press it was that 
was the one that was actively engaged in business, of 

336 which one it was that Mr. Phillips was acting for, or 
you were acting for ? A. It was a sort of a happy 
family. We were all acting together for one common 
cause. There was no distinction made so far as I was 
concerned. Simply the word United Press was used 
without reference to which one. There was absolutely 
no distinction made between the two associations, so 
far as my office was concerned. 

Q. So that you practically represented both of them ? 
A. I represented The United Press; which is exactly 
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what every one familiar with the particular companies 337 
did. 

Ke-direct Examination by Mr. Davis : 

I testified that I was originally employed by The 
United Press of New York, in 1882. The United Press 
of Illinois was not organized then. It is my recollec¬ 
tion that it was not organized until 1887. There was 
no change whatever made in my business or employ¬ 
ment in or about the year 1887, or afterwards ; it just 338 
continued on exactly as it was before. 

Plaintiff, further to maintain the issue on its part, 
called as a witness WILLIAM M. LAFEIN, who being 
duly sworn as a witness on behalf of plaintiff, testified 
as follows: 

I am at present the publisher of The Sun, in this 
city, and have been for a number of years, since about 
1884. I was formerly vice president of The United 
Press, the plaintiff in this action. I do not remember 339 
the exact date when I became its vice president; I 
cannot give it approximately. I was vice president of 
the plaintiff in November, 1893,—at the time this con¬ 
ference was held. I am speaking of The United Press 
of New York. I remember the conference which took 
place in Baltimore November 21, 1893, between repre¬ 
sentatives of The United Press on the one hand, and 
the representatives of the Baltimore News Association 
on the other hand. I personally attended that con¬ 
ference and was present throughout it. 340 

When The Uuited Press acquired the New York 
Associated Press it became proprietor of the contract 
with the Baltimore New r s Association, and we were 
applied to for a rebate of certain revenues which the 
old United Press enjoyed in Baltimore from the news 
service, as I recall it, to the Baltimore Evening News, 
of $100. a week; and I think 43 weeks had accrued up 
to the time at which the settlement was ultimately 
made. Myself and Mr. Phillips and Mr. DeGraw and 
Colonel Anderson, and Mr. Spinney, of The Times, 
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341 went to Baltimore; I don’t recall who else. We had 
a meeting with the Baltimore News Association. Gen¬ 
eral Agnus was there and he acted as spokesman for 
his associates ; and the contract was discussed, and an 
agreement on their part to reaffirm and confirm that 
contract, and live up to its requirements for the period 
during which it was executed. 

We agreed to refund to these gentlemen such moneys 
as had come into our possession from the exercise of 
our duties in Baltimore during the time that had 

342 elapsed from our acquisition of the Associated Press 
to the period named, nearly 43 weeks of revenue. I 
said to General Angus, with respect to the refunding 
of that $4300., that we would make a new contract with 
them covering all the elements desirable of such con¬ 
tract. He said, no, it was not desirable, it was a mat¬ 
ter of honor, and no writing was required; they would 
simply accept and go on and perform their contract. 
No new contract was in fact made. I have heard the 
testimony of Mr. DeGraw, which has just been read in 

343 Court; and it corresponds exactly with my memory of 
what transpired, in every particular. 

Cross-examination, to Mr. Fay : 

I was also, at the same time, vice-president of The 
United Press of Illinois. I first became connected 
with either United Press, in any capacity, in or about 
1886 or 1887. Stock of the United Press of Illinois 
was issued to me. I was a stockholder in the United 

344 Press of Illinois. That stock was issued I think about 
1887. 

Q. Was not an additional amount of $72,500 of the 
capital stock of The United Press of Illinois issued 
afterwards to you or your son ? A. No, sir. My son 
never had any stock. The stock was held in my name 

Q. As publisher ? A. No, in my name personally. 

Q. Is it not a fact that in the fall of 1892 stock to 
the amount of $72,500 of the United Press of Illinois 
was issued to James Gordon Bennett ? A. Tes—I 
assume they did. But the fact is as you state. 
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Q. A similar amount to the Tribune or some one for 345 
the Tribune ? A. No, the Tribune had acquired its 
stock earlier. 

Q. Before that time ? A. Yes. 

Q. A similar amount was issued to the World at 
that time ? A. To Joseph Pulitzer. 

Q. With what paper was Mr. Spinney connected ? 

A. New York Times. 

Q. The New York Times never held any stock 
in the United Press of New York at any time ? A. 

No, not to my knowledge. 346 

Q. Mr. Spinney was never a member of the United 
Press of New York ? A. No, not to my knowledge. 

Q. After December 8, 1892, is it not a fact that the 
New York Times acquired some stock in the United 
Press of Illinois by purchase ? A. Yes, bought $104,- 
000. worth, I think. 

Q. Mr. Spinney was stockholder and officer in the 
United Press of Illinois ? A. He was not. 

Q. What connection did he have with the United 
Press ? 347 

A. He had none at that time. 

Q. At what time ? A. When he bought this stock. 

Q. I mean after that. A. Yes, after that. 

Q. After he bought that stock he became connected 
with the United Press of Illinois ? A. I believe he be¬ 
came a director. 

Q. But he never had any connection with the United 
Press of New York ? A. I don’t know. I prefer to 
refer to the official list. 

Q. Did he ever hold any stock in the United Press 348 
of New York ? A. Not to my knowledge. 

At this conference in Baltimore in November, 1893, 

I represented the United Press of New York. When 
I last had occasion to testify upon the subject I was 
confused about it. I looked into the matter and if 
there was any difference it was certain that I repre¬ 
sented The United Press of New York, because The 
United Press of New York was the operator of the ad- 
ministrational part of The United Press. I do not know 
whether the contracts and franchises under which the 
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349 business was at that time being done belonged to 
The United Press of Illinois ; that is, the contracts 
between The United Press and various newspapers 
to whom the news was delivered, or whether fran¬ 
chises had been issued in the name of The United 
Press of Illinois, with the exception of some old con¬ 
tracts with The United Press of New York prior to 
1892. It is not a fact that the news franchises which 
The Sun held was in The United Press of Illinois. It 
was in The United Press of New York. I do not know 

350 whether in the year 1892 it gave up that franchise and 
took a franchise in The United Press of Illinois. I do 
not know whether I attended a meeting of the stock¬ 
holders and directors of The United Press of New York 
in the city of New York in January 1892. If there was 
such a meeting I was there. I have no recollection of 
a proposition which was made by The United Press of 
Illinois to The United Press of New' York to take over 
its business, or of a letter, signed by Mr. Walsh, (this 
letter, put in evidence by stipulation, having been 

351 handed to witness.) I doubt if that ever was brought 
to my attention. I have no recollection whether I was 
present at a meeting of the stockholders, and, after¬ 
wards, of the directors of The United Press of New 
York, in January 1892, at which a resolution was 
passed by the stockholders directing the Board of 
Directors of The United Press of New York to 
transfer to The United Press of Illinois all the 
business of The United Press of New York, and 
thereupon to take proper steps to dissolve and wind 

362 U p The United Press of New r York. If anything of 
the kind took place at such a meeting I must have 
been there. I have no recollection whether as a fact 
that resolution was passed, or whether a resolution 
was then passed by the board of directors directing 
that action be taken by the executive committee as 
soon as the franchise could be exchanged and as soon 
as the shares of stock that were then outstanding, 
could be exchanged. I do not know whether it is a 
fact that from and after that time there is in the min¬ 
utes of the United Press absolutely no record, except 
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of the election of a board of directors from year to 353 
year, until the resolution authorizing the assignment. 

It is quite conceivable, but I have no knowledge of it. 

I was a director of The United Press of New York ; 
and also a director of The United Press of Illinois ; 
and vice-president of both. 

I have no recollection of an agreement of the 15th 
of November 1893, between James Gordon Bennett, 
Charles A Dana, George F. Spinney, Henry W. Sack- 
ett, The Chicago Tribune Company, The Chicago 
Herald Company, and John K. Walsh, Trustee, parties 354 
of the first part, and Charles A. Dana, James Gordon 
Bennett, Whitelaw Beid, George F. Spinney and Rob¬ 
ert Patterson, Jr. parties of the second part, putting 
the control of the business of the United Press of 
Illinois into the hands of the last named gentlemen 
and Robert W. Patterson. It has a familiar sound to 
me; that is all I can say as to any detail in there. 
Probably if you remove the technicalities from it I 
could answer the question at once. I certainly recol¬ 
lect that agreement under which what was afterward 355 
called the executive committee held their authority 
and under which, after the two Chicago papers left the 
United Press, the four New York papers, Sun, Herald, 
Times and Tribute, for a number of years managed 
the business. I remember that agreement perfectly, 
and I remember the effect of it as just stated, dis¬ 
tinctly. And the business was conducted by those 
four papers as an executive committee. 

Q. Is it not a fact that the business of collecting 
and distributing news done in the name of The United 356 
Press was done under the management of those four 
papers as an executive committee ? 

Mr. Davis : That is objected to, as assuming 
that the corporation did not control its business 
and it assumes that the corporation parted with 
the control of its business, and that somebody 
else is conducting it. 

Objection sustained, and Defendant excepts. 

The Witness : May I correct my answer ? 

The Court : Yes. 


Digitized by 


Google 



90 


857 The Witness : In my answer I said—the only con¬ 
trol that those four papers exercised over it was sup¬ 
plying the money which was lost per week in the 
conduct of the business. As administrators of control 
they had nothing whatever to do with it. That was de¬ 
posited in me as vice-president of The United Press 
and in Mr. Phillips as general manager. The relation 
of the four newspapers, including the one I repre¬ 
sented, was solely that of supplying a deficit at every 
month’s end, some $4,000 a mouth, for a long period. 

358 

By the Court : 

Q. To what concern did the gentlemen controlling 
those four papers contribute the amount that you 
stated per month ? A. To The United Press of New 
York. 

Q. You say you remember the agreement of Novem¬ 
ber 15, 1893, under which this executive committee 
was appointed ? A. I remember the effect of it ; but 

the agreement I do not remember. 

359 

Mr. Fay then offered in evidence, and read 
the Agreement of November 15, 1893 ; which is 
stipulated in evidence, as Exhibit F. attached to 
the Stipulation of Counsel, in this case ; as 
follows :— 

Defendant’s Exhibit No. 4. 

%< This Agreement made the fifteenth day of No- 

300 “ vember, 1893, by and between James Gordon Ben- 
“ nett, Clirrles A. Dana, George F. Spinney, Henry 
“ W. Sackett, the Chicago Tribune Company, The 
“ Chicago Herald Company, and John R. Walsh, Trus- 
“ tee, parties of the first part, and Charles A. Dana, 
“ James Gordon Bennett, Whitelaw Reid, George F. 
“ Spinney and Robert W. Patterson, Jr., parties of the 
“ second part. 

“ Whereas, the parties of the first part are the 
“ owners of the number of shares set opposite to their 
“ signatures hereunto respectively in the capital stock 
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“ of the United Press a corporation duly organized 361 
“ and existing under the laws of the State of Illinois 
“ and engaged in the business of collecting news and 
“ supplying news reports to newspapers and others; 

“ and, 

“ Whereas the parties of the first part desire to se- 
“ cure permanence, stability and unity in the manage- 
“ ment of the business and affairs of the said corpor- 
“ ation and to that end have agreed to transfer their 
“ stock to the parties of the second part upon the 
“ terms and for the purposes hereinafter specified ; and 362 

“ Whereas, the said The United Press has entered 
“ into an alliance with the New England Associated 
“ Press which in the opinion of the parties of the first 
“ part ought to be cemented by securing to the said New 
“ England Associated Press a permanent representa- 
“ tion on the Board of Directors of the United Press ; 

" Now, Therefore, This Agreement Witnesseth : 

“ That the said parties of the first part for and in 
“ consideration of the premises and of the mutual cov- 
“ enants hereinafter expressed and of the sum of one 363 
“ dollar by the parties of the second part duly paid to 
“ each of the parties of the first part, the receipt 
“ whereof is hereby acknowledged by each, have sold 
“ assigned, transferred and set over and by these pres- 
“ ents do sell, assign, transfer and set over unto the 
“ said parties of the second part the shares of the capital 
“ stock of the said The United Press belonging to them, 

“ the said parties of the first part to the number of 
“ shares as to each parties of the first part respectively 
“ which is set opposite his signature to this agreement, 

“ to have and to hold the same unto the said parties of 
“ the second part as joint tenants and not as tenants 
“ in common, their survivors, successors and assigns. 

“ In trust nevertheless and for the uses and purposes 
“ following, namely : to manage and control the same, 

“ to receive the dividends and profits accru- 
“ ing therefrom and to apply the said div- 
“ ideuds and profits to the use of the said parties 
“ of the first part or their legal representatives 
Cl pro rata according to the number of shares trans- 
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365 “ ferred under this agreement by each of the said par- 
“ ties of the first part respectively as aforesaid. 

“ And it is mutually agreed that the parties of the 
“ second part shall have full power and authority and 
“ it shall be their duty as the owners of the said stock 
“ to direct the policy of the said corporation to vote 
“ upon the said stock to elect as the directors of the 
“ said corporation such persons as they may in their 
“ discretion select, provided however, that one of the 
“ persons so elected shall at all times daring the con- 

366 “ tinuance of said above recited alliance be a represen- 
“ tative of the New England Associated Press, to be 
“ designated by said New England Associated Press. 

“ And it is further mutually agreed that in case 
“ either of the said Trustees herein appointed or any 
“ future trustee hereafter appointed shall die, resign or 
“ become incompetent to act during the continuance of 
“ this trust, then and in every such case, it shall be 
“ the duty of the remaining trustees or a majority 
“ of them to designate and appoint by au instru- 

367 “ ment in writing aud under seal a new trustee 
“ or trustees in place of the one or more of those so 
“ dying, resigning or becoming incompetent to act. 
“ And so often as any new trustee or trustees shall be 
“ so appointed all the said shares of stock shall be 
“ transferred and assigned to and vested in such new 
“ trustee or trustees, jointly with the said remaining 
“ and appointing trustees, upon the same trusts and 
“ powers and with the same duties and obligations in all 
“ respects as if such new trustee or trustees had been 

368 “ originally appointed by this agreement to succeed 
“ the trustee or trustees to till whose places such ap- 
“ pointment is made. Provided however that the re- 
“ maining trustees shall always so fill any vacancy 
“ caused by death or otherwise that at all times there 
“ shall be on said Board of Trustees a representative 
“ of the following papers, namely : The New York Sun, 
“ The New York Tribune, The New York Timas, The 
“ New York Herald, The Chicago Tribune ; provided 
“ however that no person shall be elected a trustee as 
“ the representative of any of said papers if and when 
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“ such paper shall have ceased to receive its regular 369 
“ telegraphic news from the United Press or shall have 
“ withdrawn from said news association. 

“ The trustees shall issue to each of the parties of 
" the first part a receipt for the stock transferred by 
“ him pursuant to this agreement as evidence of his 
“ interest hereunder w r hich receipt and the interest 
“ represented thereby shall not be negotiable or trans- 
“ ferable except with the consent duly endorsed 
“ thereon of all said trustees and each receipt shall 
“ contain a statement to this effect. 370 

“ Certificates, representing the stock transferred 
“ pursuant to this agreement in the names of the 
“ parties of the second part as joint tenants, duly 
“ indorsed in blank shall be deposited with the Central 
“ Trust Company of New York subject to and to be 
“ held and disposed of in accordance with this agree- 
“ ment together with this agreement or a duly certified 
“ copy thereof. 

“ This agreement and the trusts and powers hereby 
“ created shall continue during the life of George F. 371 
“ Spinney and Robert W. Patterson, Jr., and of the 
“ survivor of them, but shall in any event terminate 
“ and come to an end after the lapse of twenty-five 
“ years from the day of the date hereof; and upon 
u such termination of the said trusts the parties of the 
“ second part or their successors shall re-transfer the 
“ said shares of stock to the said parties of the first 
“ part, their legal representatives or assigns, pro rata , 

“ according to the number of such shares transferred 
“ under this agreement by each of the said parties of 372 
“ the first part respectively as aforesaid. 

“ It is further agreed that in the performance of 
“ their duties and the exercise of their powers and 
“ trusts under this agreement, the majority of the said 
“ trustees shall, in case of a difference among them, 
u determine their action. And the said parties of the 
“ second part hereby accept the transfer of stock made 
“ to them as aforesaid and coveuant and agree to exe- 
“ cute the trusts and powers and perform the duties 
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373 u ves ted i n them by this agreement according to its 
44 true intent and meaning. 

“ In witness whereof the said parties to this agree- 
44 ment have hereunto interchangeably set their hands 
44 and seals the day and year first above written. 

4 ‘ Sealed and delivered \ 

44 in presence of $ 

44 (In original here appear 

44 signatures of witnesses.) 

“ James Gordon Bennett, (L. S.) 

374 “ 725 Shares, by Gard. G. 

44 Howland. 

44 C. A. Dana, (L. S.) 725 shares 

“ Geo. F. Spinney, - 44 725 44 

44 Henry W. Sackett, 44 725 44 

44 The Tribune Company, 

44 by R. W. Patterson, Jr., 

44 Sec’y & Treasurer. 

44 Chicago Herald Company, 

44 by James W. Scott, Treasurer, 

375 “ 725 Shares. 
44 James Gordon Bennett, (L. S.) 

44 by Gard. C. Howland. 

44 C. A. Dana, (L. S.) 

44 Geo. F. Spinney, 44 Notes. 

44 Whitelaw Reid, 44 

44 Robt. W. Patterson, 44 
44 John R. Walsh, 44 1700 shares.” 

Q. As representative of which of these papers is 

37(> Charles A. Dana named as one of the trustees in 
this contract ? A. You read it as the Sun. I never 
knew him any other connection. 

Q. Mr. James Gordon Bennett was the representa¬ 
tive of the New York Herald ? A. I can only speak 
for Mr. Dana. That was a wire fence that we built 
around a lot of animals, but they broke through it and 
got away. 

Q. Do you know of a circular that was issued on the 
5th day of February, 1894, by James Gordon Bennett 
for the New York Herald, Whitelaw Reid for the New 
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York Tribune, Charles A. Dana for the New York Sun, ^77 
and Charles R. Miller and George F. Spinney for the 
New York Times ? A. No, sir; I don’t know any¬ 
thing about it. There may have been a hundred; I 
don’t know r what on earth that is ; there may have 
been a thousand documents that those names were 
signed to. 

Mr. Fay then offered in evidence, and read, 
under the stipulation between counsel in this 
case, the paper which was attached as Exhibit 378 
E to said written Stipulation; as follows: 

Defendant’s Exhibit No. 5. 

“ THE UNITED PRESS, 

44 New York, Feb. 5th, 1894. 

“ Certain journals occasionally announce that some 
44 newspaper has been detached from the old service 
44 circuits of The United Press and its predecessor, 

44 The New York Associated Press ; and it has come to 
44 our knowledge that the Western gentlemen who are 
44 engaged in a 44 news warfare against these old 
44 agencies are assiduously circulating the story that 
44 we are not likely to continue the 44 contest.” These 
44 representations have misled some over-credulous 
44 clients of ours into steps that they are certain to 
44 regret. It seems well, therefore, to present here- 
44 with for the first time, a brief statement of facts for 

380 

44 the benefit of whom it may concern. 

4 ‘ The New York Herald, New’ York Sun, The New 
44 York Tribune, The New York Times, and their asso- 
44 ciates, under a deed of trust, hold absolute control 
44 of the United Press and of the contracts, 

44 good-will and business which it derived from 
44 its predecessor, the old New York Associated 
44 Press. These papers are engaged in the business 
44 of collecting the news of the world for tliem- 
44 selves and their clieuts. They represent all 
44 phases of political belief east and west, and the 
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381 “ good will accruing to them through their long years 
“ of successful service to the public rests upon the good 
“ faith with which they have done this work. Their 
“ clients are other daily newspapers in New York City 
“ and Brooklyn, the New England Associated 
“ Press, the New York State Associated Press, 
“ the Southern Associated Press, the leading 
“ papers in Philadelphia and Washington and 
“ nearly all of those throughout New Jersey, 
“ Pennsylvania, Delaware and Maryland, besides many 

382 “ in the West and on the Pacific Coast, and all of those 
“ in British provinces of North America. It is obvious 
“ to any careful observer that The United Press is 
“ now collecting the news more copiously, accurately 
“ and successfully than ever before, and it proposes to 
“ continue to do so. Certain western newspapers, 
“ which from time to time have engaged in efforts to 
“ relieve us of this work, are attempting it again. 
“ Under no circumstances and at no time will the New 
“ York Herald, the New York Sun, the New York 

383 “ Tribune, and the New York Times consent to abandon 
“ the business of collecting the new's of the world for 
“ themselves and their clients and to turn over this 
“ work to irresponsible and untrustworthy persons now 
“ conducting the affairs of the western organization, 
“ and who are engaged in demoralizing the legitimate 
“ business of news collecting by tempting offers of 
“ rates below a paying basis. Such inducements are 
“ of no real advantage either to those who offer or 
“ those who accept them. It is clear that no business 

384 “ conducted on such a basis can be either efficient 
“ or permanent. 

“ We have made no complaints and no ex parte 
“ statement intended to disparage others or exalt our- 
“ selves but we are going steadily about our business, 
“ paying our bills as they accrue, and we are prepared 
“ to pay them if they should be doubled, trebled or 
“ quadrupled. As a matter of fact, those bills do not 
“ now equal one-half the amount they reached during 
“ the successful defence of our present position against 
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“ the last serious assault upon it by these same dis- 385 
“ turbing newspapers of the West. 

“ The statement, therefore, that under any circum- 
“ stances or any time we are likely to abandon or have 
“ ever contemplated abandoning the work of collecting 
“ our own news for ourselves and our customers, is en- 
“ tirely groundless, and we make this publication only 
“ that old clients of ours need no longer be de- 
“ ceived by the reckless and unfounded stories set 
“ afloat about us. Neither is it true that we are look- 
“ ing for or desiring any compromise. On the con- 386 
" trary we should prefer to have whatever contest may 
“ be said to now exist, to continue until the people 
“ who have started it have had enough to last them 
“ through one newspaper generation. Whatever any 
“ or all of the other newspapers may decide to do, the 
“ journals herein represented will continue in the busi- 
“ ness of collecting coupiously and authentically the 
“ news of the world for themselves and their clients 
“ James Gordon Bennet, 

“ for the New York Herald. 387 
“ Whitelaw Beid, 

“ for the New York Tribune. 

“ Charles A. Dana, 

“ for the New York Sun. 

“ Charles R. Miller, 

“ George F. Spinney, 

“ for the New York Times. 

“ Witness: John H. Holmes, President of New 
“ England Associated Press.” 

388 

Q. After having refreshed your recollection by the 
reading of these papers, is it not a fact that it was the 
United Press of Illinois that was engaged in the busi¬ 
ness of collecting and distributing news, and is it not 
the fact that the United Press of Illinois used for that 
purpose, as an agency, the corporate existence, the cor¬ 
porate organization of the United Press of New York ? 

Objected to by plaintiff. 

The Court : I think that is the very thing 
which the jury must determine. 


t 
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Mr. Davis : Furthermore, the Appellate 
Division has passed upon that, and said the 
contract is not susceptible of any such inter¬ 
pretation, and that contract is now in evidence. 

Q. After hearing these two papers read, and your 
recollection thus refreshed, is it not a fact that it is 
the United Press of Illinois that was engaged in the 
business of collecting and distributing news ? A. Cer¬ 
tainly. 

390 Q. It was in that business? A. Yes, it was in that 
business. 

Q. Is it not a fact that at this conference 
in Baltimore you represented the one United Press as 
much as the other, whatever the relation between the 
two was at that time ? A. I think not. I think that 
so far as I was guilty of any official act in Baltimore it 
was as vice president of the New York United Press. 

Q. You signed, on the 8th of December, 1892, a 
letter as vice president accepting under certain condi- 

391 tions an assignment from the New York Associated 
Press : For which United Press were you acting in 
signing that letter? A. The United Press of New 
York, I think. 

Q. Upou what state of facts, if any, do you base that 
opinion ? A. On the difference which I discerned be¬ 
tween the two corporations, the United Press of 
Illinois and the United Press of New York. 

Q. Is it not a fact that $72,500 of capital stock of 
the United Press had been issued shortly before that 

392 to several of the members of the New York Associated 
Press ? A. There were two issues of stock. 

Q. Is it not a fact that the other members of the 
New York Associated Press insisted that they should 
receive a like amount of stock of the United Press as a 
condition of their consenting to that assignment ? A. 
Yes, they asked for it. But they didn’t seem to get 
any. 

Q. They insisted that they should receive the same 
amount which had been given to the other members of 
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the New York Associated Press ? A. They asked for 
it; they were very urgent. 

Q. Is it not a fact now that the various stock¬ 
holders of the United Press of Illinois assigned and 
transferred to the treasury of the United Press of 
Illinois a large amount of the stock of that corporation 
to be used in distributing among the members of the 
New York Associated Press, to be issued to them as a 
consideration for this assignment? A. No, sir; not 
that I know of. I was a stockholder, and I never 
assigned any stock for that purpose. Nor was I aware °^ 
of a like action on the part of any one else. 

Q. In the resolution adopted by the New York 
Associated Press, assigning its business to the United 
Press it is stated that the condition to that assignment 
shall be the issuance of a perpetual news franchise in 
the United Press to companies members of the New 
York Associated Press? A. Yes. 

Q. By whom were they issued? A. By the United 
Press of New York. I do not mean to imply by that 
that the franchise bore the title of the United Press 
of New York, but the United Press of New York was 
issuing franchises which did or did not bear the head¬ 
ing and title of the United Press of Illinois. I think 
that is incontestable, so far as my memory goes. 

Q. Here is what has been admitted in evidence as 
one of the news franchises that was issued at that 
time (showing witness Deft’s Exhibit No. 1.) ? A. 

Yes, that is the United Press of Illinois. It so states. 

Q. Then you are wrong in stating that those fran¬ 
chises were issued by the United Press of New York? 

A. Well, the United Press of New York certainly 
issued them so far as the physical act of conducting 
the business. 

Q. They were delivered through some officer of the 
United Press of New York ? A. Yes. 

Q. But they were issued by the United Press of Illi¬ 
nois ? A. They did not, because they never meant to 
issue them. There was a ream of them there, and 
whenever anybody was ready for one it was given to 
him. That was my understanding. We were acting 


I Digitized by 


Google 






100 


897 for the United Press of Illinois in issuing those 
franchises. 

Re-direct-examination, To Mr. Davis : 

I have testified that I had stock in the United Press 
of Illinois some time prior to December 8, 1892. I 
think $50,000., originally. I do not remember the 
date when I got it. I should think it was in 1888 or 
1887. Long prior to December 8, 1892. Mr. Dana 

398 also had stock in the United Press of Illinois before 
December 8, 1892. Long prior to that date. The 
same amount that I had. I could not be positive 
whether he got it about the same time as I did. 

The stock held by the New York Tribune, or any 
one representing it, in the United Press of Illinois, 
was obtained by the Tribune, or some one in its 
behalf, prior to December 8, 1892. Both of these 
papers were members of the New York Associated 
Press on December 8, 1892; and also when they got 

399 the stock. 

The New York Times was also a member of the New 
York Associated Press on December 8,1892. I testified 
on cross-oxamiuation that.The Times acquired $104,- 
000 worth of the United Press of Illinois stock subse¬ 
quent to that date. They got it by purchase. I find 
it very difficult to fix the date. There was a long in¬ 
terval between the times. 

The Journal of Commerce did not have any stock in 
the United Press of Illinois. Not a share; that I ever 

400 knew. The Mail and Express,—also a member of the 
New York Associated Press,—never had any stock in 
the United Press of Illinois ; not a share. 

The resolution, to which my attention was drawn by 
Mr. Fay, that part of the action of the directors or 
members of the New York Associated Press which has 
been embodied in the evidence here, and which reads 
that a part of the terms of the trausfer of the business 
of the New York Associated Press to the United Press 
be that the United Press give $72,500. of stock to each 
of the Journal of Commerce, The Times, and the Mail 
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and Express, was never carried out; in any respect 401 
whatever. 

I stated in my cross-examination that Mr. Spinney 
was not a director in the United Press of New York. 

It is possible I might be in error about that. I should 
be willing to be corrected by the record. I recollect 
perfectly that at the time of the assignment for the 
benefit of creditors, Mr. Spinney attended, as a director, 
and ^voted at that meetiug. Of course he was a di¬ 
rector then. And if he was a director, he must have 
had some stock in the United Press of New York.* I 402 
should say that that part of my cross-examination was 
erroneous. The purchase of the business of the 
United Press of New York by the United Press of 
Illinois, was never carried out, to my knowledge. It 
never was in fact bought. 

As publisher of The Sun, it was certainly a part of 
my duty to examine that news service from day to day 
and print it in my paper. The Sun took the new s serv¬ 
ice of The United Press for some years, between the 
date of the Sun’s withdrawal from the Associated Press 403 
and the winding up of the United Press. To the best 
of my recollection, The Sun withdrew from the New 
York Associated Press in 1892, or 1891. It was prior 
to the downfall of that concern. The New Y T ork Asso¬ 
ciated Press conducted business after the Sun severed 
its connection. The Sun then commenced taking the 
service of The United Press ; and took it afterwards as 
long as the United Press continued to exist. That was 
down to 1897. I have been in the newspaper business 
thirty 7 years; and am accustomed to examining news 104 
reports and press association reports ; and am perhaps 
an expert in that direction. The general character of 
the news service of The United Press was good ; that is 
to say, it was standard. It was standard for all such 
things. It was effective ; a complete presentation of 
all the news that comes within the functions of a Press 
Association to gather and distribute. I considered it 
good enough for The Suu, and took it during that 
period ; and quit it only because the association ceased 
business, 
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405 Re-cross Examination, to Mr. Fay : 

I know about tlie news delivered to the Balti- 
timore News Association. I was familiar with the 
routing of news, knew what was being transmitted. I 
do not technically know what the report was that was 
made there. I certainly know the quality and quantity 
of the news delivered there. The quantity was ade¬ 
quate ; all that was required of us ; and as to quality, 
it was the same as I got for publication in the New 

406 York Sun. They did not receive the same amount 
necessarily. The same volume would not be trans¬ 
mitted that was transmitted to New York. The Balti¬ 
more News Association got the same news that we got. 
I don’t think they got the same volume, but the news 
was the same ; it was identical; everything that it was 
the province of the Associated Press or of the United 
Press to carry. I might have 500 words, and they only 
get 250; but the news, distributed as such, was all 
there. I certainly can say that the quality of the news 

407 was the same, in respect to the essential facts and the 
intelligent manner in which they were set forth, if they 
only got 250 words to our 500. I do not think that 
an account contained, condensed, in 250 words, would 
be unsatisfactory and would not be as good as a 500 
word account. I think a 250 word account would be 
far preferable to a large account. That is my principle 
in business, in every case. I never knew in a general 
way what news service was sent to Baltimore ; I knew 
in a particular way ; I was very active in the business, 

408 and followed it with a great deal of care. I did not 
examine nor edit the report that went to the Baltimore 
Association ; but I saw it in the Baltimore papers, and 
saw it in the other papers. 

Plaintiff, further to maintain the issues on its part 
read from the Stenographer’s Minutes, of the former 
trial, the testimony of Edward Raine, one of the mem¬ 
bers of the Baltimore News Association, taken by 
stipulation April 16,1900, as follows : 
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EDWARD RAINE, being called as a witness on 409 
behalf of the plaintiff, and being duly sworn, testified 
as folfows : 

Direct-examination, to Mr. Davis : 

My name is Edward Raine ; I am 66 years of age ; 

I reside in Baltimore, Maryland ; and am editor and 
proprietor of the German Correspondent ; I mean I 
am the sole owner and proprietor. I was a member of 
the organization known as the Baltimore News Asso- 410 
ciation for a certain period. I became a member of 
the Baltimore News Association on or about the 26th 
day of February 1893. I say “ on or about ” because 
that was the date of the death of my brother, and the 
will I think was opened that same night or the night 
after. It fell into my hands at that time. The mem¬ 
bers of the Baltimore News Association at that time 
were George W. Abell, General Felix Agnus, A. Bech- 
hoffer and myself. 

Q. How long did you continue to be a member of 411 
the Baltimore News Association after you joined it, as 
you state, in February, 1893 ? 

A. Beg pardon, I did not join it at that time. I 
signed the contract in 1889 for ten years. 

(Witness continues) : I remained a member of it 
continuously until I was forced out, I could 
not give the date ; I remained with the News 
Association, as I considered, until about 1896 or 
1897. I cannot state now with any degree of certainty 
about when the Baltimore News Association dis- 412 
solved or broke up. I have it on my books, but I 
could not state it now. I think it was in the end of 
1893 or 1894. It may have been later than 1894, or 
not ; I won’t say. I am not sure. I know the con¬ 
tract that was made between the Baltimore News 
Association and the New York Associated Press. 
(Exhibit A, attached to the Complaint, shown to wit¬ 
ness). I do not need to look at it, I know it ; in 1889 
I signed that contract myself for my brother ; I was 
then his representative, — he was then in Europe, 
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413 travelling. We signed a contract in 1889 for ion 
years. It was in 1889 that it was signed, and it ran 
for ten years ; and it amounted, if I remember well,— 
the amount of the four papers was $300,000. That is 
the amount for ten years. I think it was $600. per 
week. The four papers that were to pay the $600. per 
week were The Sun, American, Correspondent and 
Herald. The Correspondent was my paper,—my 
brother’s at that time. That contract was carried out 
to a certain time. It was carried out I think until the 

414 the latter part of 1893, by both sides. 

I remember a conference which took place at the 
City of Baltimore in November 1893, between repre¬ 
sentatives of the Baltimore News Association on the 
one part, and representatives of the plaintiff, the 
United Press, with respect to certain business matters 
then pending between them. I was present at that 
meeting. The four representatives from Baltimore were 
there,—Abell, Agnus, Bechhofer and myself. I think 
I had a memorandum of the other gentlemen who were 

416 present,—I think I have it right. I just put that 
down,—I am positive I am right that these gentlemen 
were present with us. The Gentlemen representing 
the United Press were Mr. Phillips, Laffau, DeGraw, 
Spinney and Anderson. The conference was held in 
the office of the American in Mr. Agnus’ office. In the 
City of Baltimore. I do not remember the date ex¬ 
actly. I cannot tell you about what date it was; I 
think, sometime in November, 1893. I think it was in 
November 1893. I think it was early probably,—I do 

416 not know, I could not give you the date, but I think it 
was in November 1893. 

At that meeting, the contract which was made be¬ 
tween the Baltimore News Association and the New 
York Associated Press, of April 11, 1889, was certainly 
discussed, to some considerable length. There was a 
long conference between the two sides, and the ques¬ 
tion was whether we would remain with the United 
Press or not. After due consideration and after the 
objection was raised against the United Press that they 
were giving news to other papers that did not belong 
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to the Baltimore Association—I mean that they felt 417 
like going out, but after due consideration and confer¬ 
ence, the United Press finally agreed that they would 
pay the amount paid bv the News which we consid¬ 
ered out of the Baltimore Association. If they paid 
that we would remain with them, and if I am not mis¬ 
taken after this conversation and consultation it was 
towards the close that General Agnus, I think he made 
the remark, says he : “ Well, if they pay us the 
$4300. which are actually due to us, just let us drop 
the whole subject and let the thing remain as it was.” 418 
That is the nearest as I can recollect. 

The question then arose whether it was necessary to 
make a contract between them. I do not know who 
said that, whether Mr. Laffan or Bechhofer ; it came 
from some one of the others, and they said : “ Why, 
we are all gentlemen of honor, it is not necessary to 
make a contract, we will live by the old contract.” If 
I am not mistaken it was General Angus who said 
that ; but I would not be positive on that. And then 
Mr. Abell says “Gentlemen, as we fully understand 449 
everything there is no more for us to do ; we have 
agreed to remain in the United Press, and we might 
adjourn.” And we adjourned with the greatest of 
pleasure everything fully understood that we were 
to continue as we had. 

Q. How was this sum of $4300. to which you have 
reference, arrived at, — what did that represent ? A. 

We claimed, and I was one of them, that every cent of 
money that was paid to the Assoeiated Press there be¬ 
longed to the Baltimore Association. Because our 420 
contract read in 1889 that all receipts of that kind 
should go to Baltimore provided we paid such and such 
an amount per week. I made that claim myself. Says 
I, if they do not give it to us, we are wronged, but we 
wanted the money. The amount which the News was 
paying to the United Press I think was $100. a week, if 
I am not mistaken, I would not be positive. $100. a 
week ; it amounted to $4300. ; I think it might have 
been a little more or a little less. I know that I got 
in the neighborhood of $1100. as my proportion. This 
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421 $4300. was subsequently paid, and accepted by all ; 
and I certainly got my share of the money. I think 
it was Mr. Laffau, if I am not mistaken, who, on behalf 
of the United Press, said at this conference that the 
United Press would pay the $4300. He said “We 
will pay it.” It may have been Mr. Anderson, but I 
could not tell which of the ones it was. 

Q. And what reply was made on the part of the 
Baltimore News Association or any of its members to 
that statement that the money would he paid ? A. 

422 “ Well, that settles the whole affair.” 

It may have been Mr. Abell or Mr. Agnus who made 
this reply. Mr. Agnus was doing most of the talking. 
It may have been, I could not say who it was, whether 
it was Mr. Agnus, or Mr. Beclihofer. 

This money was paid within a short time after this 
conference; it was within a week I think or within a 
few days. No, it was not as much as a month, it was 
done right away ; I could not tell you, but I know it was 
within a week because I received my check and I was 

423 surprised to get it so promptly. I presume I gave a 
receipt for my share of the money ; I do not know. I 
certainly must have given a receipt because Mr. Abell I 
think paid it out, as he was Secretary and Treasurer. 
General Agnus was the President, and I presume it 
came through his hands. I do not know,—I believe 
there is the man who brought me the money (pointing 
to Mr. Bradt). 

Mr. James P. Bradt; I think he is the man who 
brought me the check, This $4,300. was split up into 

424 four parts. I do not remember how and by whom the 
check was signed or on what bauk it was drawn. I do 
not remember what sort of a receipt I gave ; I have 
never seen it since I gave it. I feel almost confident 
I gave a receipt to Mr. Bradt for the money. I think 
I did. I think it was a receipt of four names on one 
paper; it may have been, perhaps not, but I know I 
gave a receipt. 

Q. Well, you have not the receipt now, of course ? 
A. I could not tel) you. I have not seen it since. 

I went on receiving the news service of the United 
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Press after November, 1893. The Baltimore News As- 
sociation went on receiving it after that (late only for 
a short time. I cannot tell you how long it was; two 
or three mouths perhaps, maybe four mouths ; I would 
not be positive on the dates. 

If I remember well, I told General Agnus that we 
had given our word of honor to stand by the Company 
and I thought it was wrong for us now to leave. By 
the Company I mean The United Press. I made that 
remark to him when he went so far as to join the other 
Association unknown to me or I believe anybody else. y 
I could not tell you where I saw General Agnus when 
I made that remark. It was a casual meeting. Gen¬ 
eral Agnus joined the Associated Press without my 
knowledge. I do not know under what circumstances 
General Agnus ceased his connection with the Baltimore 
News Association. I never received any notice, verbal 
or written, of his intention to quit the Baltimore News 
Association. I do not remember about what time the 
New York Associated Press ceased to do business. My 
best recollection is that it was sometime in 1894, but 
I could not tell exactly. I feel pretty sure it w f as 
1894 ;—1893 the contract w r as renewed, but 1894 this 
change to go over to the Associated Press. 

At the time of the conference which was held in 
November 1892, the Baltimore News Association, of 
which I was a member, was receiving the service of 
the United Press. It was not receiving the service of 
the New York Associated Press at that time. I cannot 

tell you how long before that conference it was when 
J . . 4.9ft 

we ceased to receive the service of the New York As¬ 
sociated Press ; how long, in other words, we had been 
in the United Press prior to that time. I do not know 
whether it was as much as a year ; or six months. I 
am not certain about dates. I did not quit the service 
of the United Press at the same time that General 
Angus did. I think General Agnus quit, as I stated 
before, in 1894,—if I am not mistaken. Early in the 
year ; it was sometime after we made the agreement 
with the United Press ; all of us were dumbfounded 
when we heard he had gone in w r ith that other Associ- 
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429 ation. I continued to take the service of the United 


Press ; for about three or four years ; I think until 
1897, if I am not mistaken. I never quit the service of 
the United Press voluntarily ; 1 took the service of 
the United Press up to the time of its bankruptcy ; 
until I was compelled to seek news elsewhere. 

When the remark was made to the effect that the 
Baltimore News Association did not want any new 
contract but expressed its desire that the old contract; 
stand, there was no dissent on the part of any mem- 

430 ber of the Baltimore News Association from that 
statement. 

Plaintiff further to maintain the issues upon its part, 
then called as a witness, on behalf of the plaintiff, 
WALTER P. PHILLIPS, who being duly sworn, 
testified as follows : 

Direct Examination to Mr. Davis : 

431 I was formerly an officer of The United Press, the 
plaintiff in this case ; and held various positions in 
that organization ; I was secretary, general manager, 
and a director also. 

Q. I show you a paper which has been introduced in 
evidence as plaintiff’s Exhibit B, (Receipt dated Feb¬ 
ruary 14, 1893, for $2,109.30, — page 43 of the printed 
case) : Look at that document and see if you have any 
recollection of the facts and circumstances which took 
place at the time it was executed ? A. I received this 

432 money and deposited it to the credit of The United 
Press of New York. I was at that time Secretary of 
the United Press of New York. It kept its bank ac¬ 
count at that time in the Phoenix National Bank of 
New York City. I know that the United Press of 
New York got that money, rather than the United 
Press of Illinois, because the United Press of Illinois 
never received any money from any source whatever 
except what we remitted to it as the net earnings of 
our concern here in New York. Under the contract 
made in 1887 ? 






Q. Hence they did not get that money? A. They 433 
did not get any money from any source ? 

Cross-examination to Mr. Fay : 

My recollection is that in 1887, 480 Shares of the 
capital stock of the United Press of New York were 
purchased by the United Press of Illinois, the title 
being taken in the name of John It. Walsh as Trustee. 

My recollection is that there was a transaction of that 
sort at that time. I do not think it is a fact that prior 434 
to January 1, 1892, The United Press of Illinois had 
acquired and owned at least 480 shares of the capital 
stock of The United Press of New York. Mr. Walsh, 
as Trustee, held that stock for those individuals here. 

The United Press of Illinois did not own that stock. 

I remember the offer that was made by Mr. Walsh, as 
President of the United Press of Illinois to the 
United Press of New York, to take jover its business ; 
and the action which was taken by The United Press 
of New York, in 1892, directing the transfer of the 435 
business from The United Press of New York to The 
United Press of Illinois, and the transfer of and ex¬ 
change of news franchises and of stock. I think the 
board of Directors of The United Press of New York 
took some steps to procure an exchange of stock of 
The United Press of New York for the United Press of 
Illinois stock. 

Q. Is it not a fact that the stock of The United 
Press of New York was taken up in that way, except 
about 26 shares ? A. We got all we could. 436 

Q. Is it not a fact that all but about 26 shares were 
taken up in that way ? A. I think it likely. 

Q. Is it not a fact that the new s franchises which 
had theretofore been in the name of The United Press 
of New York were taken up and a new news franchise 
issued in the name of the United Press of Illinois ex¬ 
cept 25 or 30 shares ? A. We did not make much 
progress upon that. 

Q. Did you not testify in the trial of the case of 
McMichael that all but about 25 or 30 shares had been 



110 


437 taken up ? A. There were 25 or 30 that were not 
taken up ; but how many were taken up I do not 
know. 

Q. They were all taken, up to 25 or 30 ? A. That is 
my recollection. 

Q. Is it not a fact that after the passage of that 
resolution of January, 1892, you expected to turn this 
business and were directed to turn this business all 
over to the United Press of Illinois ? A. Under cer¬ 
tain restrictions, yes. 

438 Q. To-wit, the transfer of the news franchises. 
What were those restrictions ? A. My recollection of 
it is that we had to get in all the franchises, and ex¬ 
change all the stock, and had to do a lot of other 
things before this thing could go through, and we were 
not successful in accomplishing it, and we abandoned 
the whole idea. 

Q. When was it first determined that the idea was 
abandoned ? A. I could not tell you. 

Q. Is it not a fact that it was not until sometime in 

439 the year 1893, and during that time the progress of 
exchanging news franchises was kept up ? A. I ham¬ 
mered away at it until I got tired of it and dropped it. 

Q. W T as it not sometime in the year 1893 ? A. I 
could not say. 

Q. Is it not a fact that on the 8th of December, 
1892, you still expected to abandon The United Press 
of New York ? A. I might have had such an idea, yes. 
But the idea was not popular. 

Q. This business of The United Press of New York 

440 which was to be transferred over to The United Press 
of Illinois as a consideration of its going out of busi¬ 
ness—that was not business that came from the New 
York Associated Press of New York, that was the old 
business of the United Press of New York ? A. Oh 
no. If the business had been transferred to the Illi¬ 
nois Company, the whole would have gone over. We 
simply made the attempt to see if that could be car¬ 
ried through, if it would receive the sanction and ap¬ 
proval of our members; and we found it was a very 
unpopular move, and we had to drop it. 
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Q. In January, 1892, the business of the New York 441 
Associated Press had not been assigned to either of 
The United Press? A. No, sir. 

Mr. John B. Walsh was the Treasurer of The 
United Press of Illinois when it was organized in 
1887; and for four or five years later we found it 
convenient to make him Treasurer of this one too, 
to simplify matters. I think he continued as such 
treasurer until sometime in February, 1894. He did 
not take a very active part in these transactions. This 
proposition that he made to us,—I really made it. I H2 
took it out there and had him make it as his own, and 
send it on here : because I thought it was a good 
thing to do, to bring these two organizations together 
and get rid of some of the machinery. I was the 
father of that notion of making that deal, but I was 
not sustained. 

Q. After December 1892, is it not the fact that the 
business was run in the name of The United Press, 
without any distinction either in letter heads, bill 
heads, in books in which you kept the bank account 443 
that you had, or in any other way save and except in 
certain news franchises which purported to have been 
issued by the United Press of Illinois ? A. We were 
in business here as The United Press for years before 
the United Press of Illinois was organized. We started 
in with The United Press of New York in 1884, and 
the Illinois company was not organized until 1887. 

All accounts, stationery, and bank, that they had w r as 
started by The United Press of New York, and there 
was never any change uutil we went out of business in 441 
1897. The United Press of Illinois had no bank ac¬ 
count here, no account whatsoever ; it received no 
money except net earnings, what the United Press of 
New York had to seud to them. 

Q. Early in the year 1893 you were elected general 
manager of the United Press of Illinois ? A. I believe 
they paid me that complimeut. But there was nothing 
to manage. 

Q. Fixed your salary ? A. No. 

Q. Is it not the fact that in the spring of 1893 reso- 
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445 lutions were passed by the United Press of Illinois 
directing the making of contracts as to quarters, 
and contracts for telegraph and telephone serv¬ 
ice, and the general conduct of the business ? A. I 
don’t know what those fellows did, I am sure. I have 
forgotten. 

Re-direct examination to Mr. Davis : 

I have not the slightest recollection of ever receiv- 

446 ing a salary of any kind from The United Press of 
Illinois for any service ; of ever getting a dollar out 
of them. I might have got some, but I don’t think so. 
I don’t think I could have forgotten a thing like that. 
The United Press of New York employed the em¬ 
ployees of The United Press from the beginning. The 
United Press of New York paid them. The United 
Press of New York paid the operating expenses of the 
news business that was carried on under the name of 
The United Press. Always, uninterruptedly ; from the 

447 beginning to the end. 

Plaintiff further to maintain the issues on its part, 
read from the stenographer’s minutes of the former 
trial, a part of the deposition of General Felix Agnus, 
as follows : 

The deposition of FELIX AGNUS, taken under 
order of this Court, November 3rd, 4th and 5th, 1898, 
was then read, as follows, beginning at page 26. 

It is stipulated between Counsel that the 

448 Baltimore News Association was in existence 
during the month of February 1894, and that 
the Baltimore News Association was not a cor¬ 
poration but a copartnership. 

Q. Were there any changes in the membership of 
the Baltimore News Association after April 11, 1889 ? 
Did or did not the four members who were members 
at that time, continue to be such ? A. I think we all 
continued. 

The membership remained the same up to the date 
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that we dissolved ; sometime in February 1894. The 149 
membership was the same on December 8, 1892 as it 
was on April 11, 1889. 

Q. Well, now, General, the valuable feature of this 
contract between the Baltimore News Association and 
the New York Associated Press, was the exclusive 
feature of it, was it not ? A. Between our Association 
and the New York Associated Press up to that date. 

Q. I am speaking with regard to the contract itself? 

A. I had rather divide the date. 

Q. Well, I will speak about the contract then ; this 450 
language in the contract, General, is what I desire to 
call your attention to: “ Fourth : The second party 
binds itself not to use, nor peimit to be used, the news 
thus furnished, either directly or indirectly, except for 
publication in the jmpers belonging thereto, and in 
such other papers published in the city of Baltimore, 
as the second party may contract to supply.” Is not 
that the valuable feature in this contract? A. Well, 
the whole of it is valuable on its face. 

Q. Well, is not that valuable, General ? A.,I do 451 

not think so any more than the other portion of the 
contract. 

Q. That clause gave the Baltimore News Association 
exclusive control of the New York Associated Press 
reports in Baltimore ; nobody else in Baltimore could 
use that report except yourself and such people as you 
saw fit to give it to? A. Yes, sir. 

The members of the Baltimore News Association 
consisted of the same members from April 11, 1889, 
the date when the contract was signed, up to the dis- 452 
solution of the Baltimore News Association on or 
about February 1894. There were no changes in its 
membership, nor in its officers. I was president, with¬ 
out interruption, of the Baltimore News Association, 
from April 11, 1889, until on or about February 1894. 
George William Abell was the secretary during that 
period. He was also treasurer. I was individually a 
member of the Baltimore News Association during 
that time. 
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453 Mr. Davis then read from page 28 of the deposition 
as follows: 

I have referred in my testimony to the date Decem¬ 
ber 8, 1892. There happened then a perfect newspaper 
revolution. The New York Associated Press ceased to 
do business on or about that date. On or about that 
date rumors came, all over the country, that a deal, a 
bargain, had been made with a stock company, con¬ 
trolled by the United Press association, aud that we 
were to be dumped into that association. I did not 

454 personally receive any notification in writing by 
letter, telegraph or otherwise, on or about De¬ 
cember 8, 1892, to the effect that the New 
York Associated Press had discontinued business. 
The fact that the New York Associated Press had 
discontinued busiuess about that time, first came 
to my knowledge through newspaper items ; and some 
time afterwards we did receive a message that the 
wire would be in the hands of the U. P. Association, 
and news would be furnished by them. When I say 

455 “ we ” I mean the Baltimore News Association. Each 
member received that in the form of a telegraph 
despatch. That is what the Baltimore Associa¬ 
tion got. I could not tell you who signed that des¬ 
patch. I suppose it is on record. I do not think the 
Baltimore News Association or any of its members 
has a copy of that despatch or the original in his pos¬ 
session. I think it was signed by Mr. Phillips. I 
don’t think I can swear positively to that but I have 
a faint recollection that his name was signed to it. 

456 1 do not know whether there was a general news 
despatch sent all over the country, the United States, 
to .‘verybody, on or about that date, with reference to 
the discontinuance of the business of the New York 
Associated Press. I know we had a great time to find 
out what was the matter; so much so that we were 
worried, and we called a meeting, and we sent one of 
our members, Mr. Bechhofer, of the Herald, to inter¬ 
view Mr. Howland, of the New York Herald, who was 
supposed then to be the figurehead, I might say, of the 
Association ; and we could not get any information 
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from the old organization in any shape or manner 457 
except : “ it’s all right ”, “ It will be all right ” ; and 
even Mr. Bechhofer came back with the understanding 
that it would be all right, but not positive informa¬ 
tion. I knew of the corporation or organization 
known as the United Press when it almost first 
started. I could not give you the dates ; I presume it 
was, — yes, sometime in the eighties. I think it was 
before the contract was signed by the Baltimore News 
Association and the New York Associated Press ; be¬ 
fore 1889. I knew the vice-president of that Assoeia- 458 
tion in Baltimore, a gentleman by the name of Her- 
mange. I do not remember his full name. He was 
vice-president. All I know is that he told me so. I 
think Mr. Phillips was connected with The United 
Press. Walter P. Phillips I think is his first name. I 
first became aware that he had any official connection 
with The United Press, I presume in the eighties. 

That was before this contract was signed. I met Mr. 
Phillips at some social gathering ; I think here in New 
York. I met him — I was quite a good diner-out in 459 
my time of life, and I used to go about a good deal, 
and I think it was at one of the dinners. I knew the 
Association then, that he was connected with ; it was 
an evening association, for evening papers ; an associa¬ 
tion that delivered news reports during the day for 
publication in evening papers. I knew nothing at all 
about Mr. Phillips’ official connection with the United 
Press, except what he told me. 

Mr. Davis then read from page 33 of the deposition, 
as follows : 460 

I do not think the Baltimore News Association sent 
any reply to this news despatch which they received 
with reference to the discontinuance of the busi¬ 
ness of the New York Associated Press, by tele¬ 
graph or by letter. It is not my recollection that 
I saw the despatch itself. I could not say that I did. 
Whatever knowledge I derived, I derived from others 
rather than by direct communication. I do not re¬ 
member at all myself whether it was in the morning 
of the day, when we got this notice of discontinuance 
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461 of the business of the New York Associated Press ; 
nor do I remember what hour of the day it was. I 
was satisfied of the fact, that the New York Associated 
Press had discontinued business ; on such notification 
as I have before mentioned; I was satisfied of the 
truth of the fact. I cannot fix with any more accuracy 
the precise date when it occurred. I presume it was 
December 8, 1892. 

The news report which the Baltimore News Asso¬ 
ciation got after the discontinuance of the New York 

462 Associated Press, on or about December 8, 1892, was 
the news report of The United Press ; the plaintiff in 
this action. I presume the Baltimore News Asso¬ 
ciation never got any news reports from the New York 
Associated Press after December 8, 1892. If I recol¬ 
lect right, the Baltimore News Association took the 
news reports of the United Press after December 8, 
1892, until sometime in February, 1894 : continuously, 
every week. The Baltimore News Association did not, 
as an association, take the report of any other general 

463 press association during that period. I think the 
news report of the United Press, the plaintiff in 
this action, was delivered to the Baltimore News 
Association, merely by transferring the Associated 
Press office to the United Press office; they did 
away with the Associated Press office in Baltimore, 
and then we were served by the agent of the 
U. P. The news report was delivered to the 
local agent of the United Press in Baltimore, and 
by this agent distributed among the newspapers 

464 composing the Baltimore News Association. So 
far as the method of delivery, and the time and 
place, were concerned, it was just about the same, 
as to the method by which the news report of the 
United Press was delivered to members of the Balti¬ 
more News Association, as had been the New York 
Associated Press report; except that the agent who de¬ 
livered it was the agent of the United Press instead of 
the New York Associated Press. The compensation 
for that report, if I remember right, was paid in the 
same way as before. It was paid to the United Press 
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in the same way that it had been formerly paid to the 465 
New York Associated Press. It was the same amount; 
except, that when the U. P. claimed control they cur¬ 
tailed us from furnishing the other Baltimore papers, 
such as the Evening News, which was then quite a 
prosperous paper, who were paying us a hundred dol¬ 
lars ; and the Journal was paying us fifty dollars— 

The Baltimore News Association did not pay to the 
United Press the six hundred dollors a week during 
the entire period. The payment of $000. a week from 
December 8, 1892 was kept up until January 24, 1894, 466 
when the Baltimore News withdrew’ from receiving the 
news from the Baltimore News Association and made 
a direct contract with Mr. Phillips and Spinney, or the 
U. P., and we lost that one hundred dollars—The 
Baltimore New r s Association waid the United Press 
$600. a week for its report up to about some time in 
January or February, 1894. 

Mr. Davis, then read from page 52 of the deposition, 
as follows: 

Q. Did the Baltimore News Association furnish to 467 
the agent of the United Press at Baltimore the news 
which it obtained ? I mean the Baltimore News Asso¬ 
ciation ? Did you deliver your news to the agent of 
the United Press at Baltimore between the periods 
named, December 8, 1892, and January, 1894 ? A. I 
don’t think we ever refused anything they wanted. 

Q. Well, as matter of fact you delivered your news 
report to them during the entire period ? A. I pre¬ 
sume so. 

Mr. Davis : I now read in evidence what is called 468 
Exhibit No. 2, that is annexed to the deposition of 
General Felix Agnus; as follows : 




Plaintiff's Exhibit C. 


“ General Offices, Western Union Building, 

“ New York. 

“ Finley Anderson, Secretary Executive Committee. 

“ November 23,1893. 

" The Baltimore News Association, 

“ Baltimore, Maryland. 

“ Gentlemen :—Confirming the understanding at our 
u interview with you, I hand you herewith cheque for 
“ $4,300. This is payment to you for the past period 
“ of 43 weeks from January 23rd up to and including 
“ last Saturday, November 18th, 1893, of $100. per 
“ week which the Baltimore News pays for the service 
“ under their contract with the United Press. This 
“ weekly revenue will hereafter go to you, and also 
“ beginning with this week, the revenue from the 
“ Baltimore Journal, which is now $50. per week. Mr. 
“ Bradt will arrange with you, as your pleasure may 
“ be, the most convenient way of turning this revenue 
“ over to you hereafter. 

“ All of our people were highly pleased with your 
“ friendly disposition and hearty hospitality as well as 
“ greatly gratified at the result of our recent inter- 
“ view. 

“ With renewed assurance of respect and esteem, I 
“ remain, 

“ Very truly yours, 

“ Finley Anderson, 

“ Secretary Executive Committee.” 

Mr. Davis I also read from the deposition of Gen¬ 
eral Agnus a letter annexed to it, entitled Plaintiff’s 
Exhibit No. 13, as follows: 
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“THE UNITED PEESS. 

“ General Office, Western Union Building, New York. 

“ Finley Anderson, Secretary Executive Committee. 

“ November 10th, 1893. 

" The Baltimore News Association, 

Baltimore, Maryland. 

“ Gentlemen :—Eeferring to my conference with you 
“ at Baltimore on Saturday, the 4th instant, concern- 
“ ing the rights and obligations of all the parties con- 
“ cerned in the faithful execution of your contract with 
“ the New York Associated Press, I write to confirm 
“ my understanding of the conclusions we arrived at 
" with a view of maintaining harmonious and friendly 
“ relations to the end of protecting and promoting our 
“ mutual interests. 

“ Your main contention was that you had made a 
“ contract with the New York Associated Press 
“ which you insist should be carried out by us 
“ as its successor ; and I acknowledge that 
“ the United Press had assumed this contract pursu- 
“ ant to the terms under which it became the successor 
“ of the New York Associated Press. The misunder- 
“ standing that has heretofore existed under it arose 
“ from the fact that at the time it was entered into by 
“ you, The United Press was doing business independ- 
" ently in Balttmore. The Evening News was a mem- 
“ ber of the United Press and received its service, and 
“ it was also at the same time a client of yours. Sub- 
“ quently the News severed its relations with you, 
“ and it demanded continuance of service from us, 
“ which it had a right to do. We were legally bound 
“ to render this service, both under the certificate of 
u membership and a specific contract which it held 
“ from us. However, taking a fair and friendly view 
“ of the condition of affairs which the collapse of the 
“ New York Associated Press brought about for you, 
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477 44 the following is a statement of our conference to 
44 settle all differences between us : 

44 We, on our part, cheerfully consent to refund to 
“ you the loss of revenue that you have sustained from 
44 January 23rd, 1893, to the extent of $100 weekly, 
44 which is the amount that the United Press contract 
44 required the News to pay. This, as we figured it 
44 covers forty-one weeks up to and including Saturday, 
44 November 4th, 1893. I agreed that we would pay 
44 you $4,100 in cash in several payments as you may 

478 44 desire, and that, beginning with this week, we would 
44 continue to refund you all money hereafter collected 
44 from the News until the expiration of the contract with 
44 that paper which requires sixty days notice from either 
44 party after April 11th, 1897. It is further under 
“ stood that after that period you will continue to be 
44 credited on your contract with the revenue collected 
44 from the News, and that the price which it shall pay 
44 for the service may be readjusted in accordance with 
44 what is fair and just towards the members and other 

479 44 clients of your Association. 

“ The Baltimore Journal, published in German, was 
44 a client of the United Press at the time you made 
44 contract with the New' York Associated Press. That 
“ your paper pays $50. weekly without any legal ob- 
44 ligation on our part to render the service at that 
“ price for any specified time, but with the verbal un- 
44 derstanding and the moral obligation that the price 
44 shall not at any time be raised so much above $50. 
“ weekly as to force the paper to quit the service. I 

480 “ agreed with you that the Journal should hereafter be 
“ considered a client of yours as well as of ours, the 
44 same as is the News ; and that from January 1st, 
44 1894, the price of the service to the Journal should 
44 be $75. weekly for at least one year, as I do not be- 
44 lieve that price to be prohibitive; and that there- 
41 after you should have the right to fix a higher rate 
41 provided it would not be so high as to force the Jour- 
44 nal to quit the service. It is further understood 
44 that, beginning with this w r eek, the net revenue from 
44 the Journal, little or much as it may be, will be di- 
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“ vided equally between your Association aud The 481 
“ United Press until the termination of your contract 
“ with the New York Associated Press on the first of 
“ January, 1899. Regarding the Baltimore Evening 
“ World, which is not a client of yours or ours, I de- 
“ sire to reassert my statement that the impressions 
“ which you have entertained concerning the service it 
“ receives are incorrect. However, I have conveyed 
“ to our people the protest on that point which you 
“ made to me ; and while I repeat that not only are 
“ you free to serve the World if you can get it for a 482 
u client, and take to yourself exclusively all the reve- 
u nue you may receive from it, I am authorized to say 
“ that we shall protect you in the full enjoyment of it 
“ by this pledge, that no telegraphic news service 
“ which any officer or employee of The United Press 
“ has any personal interest in or connection with will 
“ be allowed to compete with you in the event of your 
“ securing such clientage. 

“ Regarding the character of the news service of 
“ The United Press, I need only say that your sug- 483 
“ gestion for its adaptation to your needs will be 
“ carried out, as far as practicable, and that any 
“ further suggestions that you may deem it important 
“ to make from time to time will receive our prompt 
“ attention, aud if there is a remedy to be found for 
“ any deficiency you may point out, we will be ready 
“ apply it. 

“ I would suggest that if agreeable to you we send 
“ you the $4,100. in four payments, one of $1,100. and 
“ one of $1,000. during this month, and two of $1,000. 484 
' each during December, 1893. 

“ I hope I have accurately outlined the understand- 
<k ing we arrived at for a settlement of the differences 
“ that had sprung up between us, and if so, I would be 
* x glad to have you confirm my recital of it. 

“ Very truly yours, 

“ Finley Anderson 
“ Secretary Executive Committee.” 
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485 Mr. Davis : I now read from page 127 of the stenog¬ 
rapher’s minutes of the former trial as follows : 

Plaintiff's Exhibit E. 

“ Baltimore, January 20th, 1894. 

“ Mr. Walter P. Phillips, 

“ The United Press, New York City. 

“ Dear Sir : — At a meeting of the Baltimore News 
^gg “ Association held yesterday, I was instructed to write 
“ the United Press in regard to the loss of revenue to 
“ this Association, caused by the Baltimore News and 
“ Journal getting telegraphic press matter from other 
“ sources than your Association. 

“ It was the sense of the meeting that this loss 
“ should be made good by the U. P. Association. 

“ I have also been instructed to send you the en- 
“ closed letter from Mr. A. Bechhofer, adressed to 
“ Mr. Felix Agnus, Prest. of the Baltimore News As- 
^g^ “ sociation, referring to the same subject. 

“ Please let us hear from you in reference to same at 
“ your earliest convenience. 

“ Very respectfully, 

“ George W. Abell, 

“ Secty. B. N. A.” 


Mr. Davis then read Plaintiffs Exhibit No. 4 at¬ 
tached to the deposition of General Felix Angus, at 
page 128 of the stenographer’s miuutes of the former 
trial, as follows : 


Plaintiff's Exhibit F. 


“ Baltimore, January 18th, 1894. 

“ General Felix Agnus, Prest., 

“ Baltimore News Association, City. 

“ My dear General— The recent concessions made 
“ by the Associated Press from which organization 
“ receives the telegraphic press matter, has been of 
“ short duration. 
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“ The Baltimore “ News ” has joined the Associated 489 
“ Press. The Journal is receiving its news through 
“ another channel than heretofore. 

“.Our organization, through the action of the United 
“ Press has lost the revenue from these papers and 
“ furthermore has had its territory invaded by a com- 
“ petitive organization. It is well known to every 
“ member of our Association that numerous aud most 
“ earnest solicitations have been made to it—and also 
“ to its individual members—to join the Associated 
“ Press. Monetary advantages and other privileges 490 
“ were tendered ; besides an efficient service equal to 
“ that furnished by the United Press was offered at 
“ $400. per week to our organization or to individual 
“ members at $100. per week. 

“ Now in view of these facts, as above briefly cited, 

“ I respectfully ask you to call a special meeting of 
“ the Baltimore News Association for the purpose of 
“ adopting some means to have the United Press 
“ reduce the weekly toll now paid to them, to conform 
“ with a sum equal to that paid prior to the News’ 491 
“ joining the Associated Press and the Journal secur- 
“ ing its press news from other sources. 

“ Thanking you in advance for immediate action, I 
“ am, 

“ Yours very sincerely, 

“ (signed) A. Beckhofer, 

“ General Manager.” 

Mr. Davis then read in evidence Plaintiff’s Exhibit 
No. 5, attached to the deposition of General Agnus, 492 
found on page 130 of the stenographer’s minutes of the 
former trial, as follows : 
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493 

Plaintiff's Exhibit 6. 

“ THE UNITED PRESS. 

“ New York, February 14th, 1894. 

“ Gen. Felix Agnus, 

“ President Baltimore News Association, 

“ Baltimore, Md. 

“ Dear Sir : — We have received your notice from 
“ George W. Abell representing the Baltimore Sun, A. 
“ Beckhoefer, representing the Baltimore Herald, and 
“ yourself representing the Baltimore American, all of 
“ which newspapers are members of the Baltimore 
“ News Association, stating each for himself that his 
“ paper will not require the service of the United 
“ Press after the seventeenth day of February, 1894. 
“ There was a contract entered into between your As- 
“ sociation and the New York Associated Press on the 
“ eleventh day of April, 1889, which binds and holds 
“ each member of your Association. By its terms the 
“ New York Associated Press agrees to lay down in 
“ Baltimore a comprehensive summary of all the news 
“ of the world that it may obtain, until the first day of 
“ January, 1899. On or about the eighth day of De- 
“ cember, 1892, The United Press assumed all the 
“ contract obligations of the New York Associated 
“ Press, and of this fact your Association and each 
“ member thereof had knowledge. From that date to 
“ the present time The United Press has furnished to 
496 « your Association and each member thereof a com- 
“ prehensive summary of all the news of the world and 
“ the same has been accepted, used and paid for by 
“ your Association. The United Press has, since the 
“ time it assumed the obligations of the New York As- 
“ sociated Press carried out all of the agreements of 
“ the latter association, and there has been no com- 
“ plaint that it has failed in any manner so to do. The 
“ United Press is still able, ready and willing to carry 
“ out said contract during the remainder of the term 
“ for which the New York Associated Press was obli- 
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“ gated. We shall continue to furnish said news to 497 
“ your Association for the use of each member thereof, 

“ and we shall expect that your Association and the 
“ several members thereof will pay The United Press 
“ for its performance of the contract. 

“ Your Association recognized the United Press as 
“ the legitimate successor of the New York Associated 
“ Press under the contract with you, first by receiving 
“ the news and paying for it according to the terms of 
“ the contract for a period of fourteen months from 
“ December 1892 until February 1894; and secondly ^98 
“ by accepting the sum of $4,300. which you demanded 
“ from us as damages for what you claimed to be a vio- 
“ lation on our part of the contract you had with the 
“ New York Associated Press for the exclusive use of 
“ the news in Baltimore, and which sum we paid to 
“ jour Association as a settlement of all disputes 
“ under the contract. 

“ If after the seventeenth day of February, 1894, you 
“ refuse or fail to accept the said news which we 
“ tender you and you lefuse to pay for it, we shall feel 4:99 
“ at liberty to temporarily furnish the news of the 
“ United Press to the people of Baltimore through any 
“ newspapers in your city which are not members of 
“ your Association ; but we shall at all times be ready 
“ to furnish you said news exclusively under the con- 
“ tract entered into with the New York Associated 
“ Press during the remainder of the term of said 
“ contract. 

“ Yours truly, 

“ Walter P. Phillips, 500 
“ Secretary.” 

Mr. Davis then read from the deposition of Felix 
Agnus, one of the defendants, beginning on page 135 
of the stenographer’s minutes of the former trial, as 
follows: 

Q. From on or about December 8, 1892, until the 
month of January 1894, the United Press delivered to 
the Baltimore News Association through its agent in 
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601 Baltimore a comprehensive summary of all the news of 
the world that it obtained, did it not ? 

A. No, with the exception of the objections I have 
brought out before in my answer. 

Q. I am only covering the period, General— 

A. (Interrupting) No, it was a garbled report ; the 
report was not the old report. 

Q. I am not asking you about the quality of the 
report, General. A. I beg your pardon, you put it 
whether the wording of that contract was carried out. 

502 Well, it was not. 

Q. Now, this news report that you got from the 
United Press, from December 1892 to sometime in 
January 1894, was a general report, as opposed to a 
local one, was it not ? A. No ; the United Press Asso¬ 
ciation lost the Reuter telegraph. 

Q. How do you know that ? Why we know it be¬ 
cause we know they had left it. 

Q. Were you a party to it ? A. Except I could see 
the despatches ; I saw the despatches. 

503 Q. Now, General, will you not have the kindness not 
to talk about these things I have not asked you about? 
A. Well, you wanted to know about the quality of it. 
Now the length of it I have nothing to do with ; the 
quality of the news they did not keep up. 

Q. I ask you the question is there not a difference 
between a local news report and a general one ? A. 
Naturally. 

Q. Now, a general news report comprises, as a gen¬ 
eral rule, the news of the whole world, so far as it can 

504 be got. Is not that understood among newspapermen 
as a general news report, comprising news of general 
interest, both foreign and domestic, governmental, 
financial and otherwise ; is not that a general news 
report, as opposed to a local one ? A. Yes, sir. 

Q. Well, now, the general character of this 
report as to quantity was that it was a 
general news report, was it not, as opposed 
to a local one ? In other words, General, the news 
report that was delivered to you by the United Press 
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comprised something more than the news of New York 505 
City, did it not ? A. Yes, sir. 

Q. It comprised foreign news, did it not ? A. Some. 

Q. And domestic news from various parts of the 
country ? A. Some. 

Q. Financial news from various financial centers of 
the world, did it not ? A. Yes, sir. 

Q. So that what you got from the United Press was 
a general news report, as opposed to a local one, was 
it not ? A. I don’t want to say, yes, because it was 
not, in the language of the question put to me. 506 

Q. All I want to know is what was the general form 
of this report that you got from the United Press ; 
was it a mere local report, covering one or two cities ? 

A. No ; I say it was voluminous enough. 

Q. It was called a general news report. What 
would you call it ? A. I would have said it wa3 a 
voluminous report. 

Mr. Davis then read from the deposition of Gen¬ 
eral Agnus, beginning on page 144 of the stenog¬ 
rapher’s minutes of the former trial, as follows : 507 

After the United Press began to furnish the Balti¬ 
more News Association with news reports, we paid 
the same weekly rate to the United Press for those 
reports. I believe the contracts called for six hundred 
dollars a week, and we paid that. But before this we 
were serving those papers that I have mentioned 
in my former testimony ; which would reduce 
the amount to us from one hundred and fifty to per¬ 
haps two hundred dollars a week. We lost this revenue 
after the United Press started to furnish its news re- 
ports, from and after December 1892. The Evening 
News told me they paid the money, one hundred dol¬ 
lars a week, which they had formerly paid the Balti¬ 
more News Association, to the United Press, after the 
United Press began to serve news reports to the Balti¬ 
more News Association. 

I believe the Evening News had a contract with the 
United Press for the news reports which the United 
Press was serving to the Baltimore News Association 
at this time. In fact I know they had. As I under- 


Digitized by 


128 


509 stand it, from and after December 8, 1892, the United 
Press served the Evening News its news reports under 
a separate contract which it had with that paper, and 
at the same time furnished the same news report to 
the Baltimore News Association. The United Press 
continued to serve separate news reports to the 
Evening News at Baltimore, and to the Baltimore 
News Association, from and after December, 1892, as 
the record shows, for forty-three weeks. 

Q. And from and after December 1892, when the 
510 United Press began to serve Baltimore News Associa¬ 
tion with these news reports, did the World and the 
Journal continue to purchase its news reports, as 
formerly, from the Baltimore News Association ? A. 
No, sir ; they were taken away from us. 

Q. Do you know whether the United Press, from 
and after December, 1892, at any time previous to 
February, 1894, furnished separate news reports to 
either of these papers at the time it was furnishing its 
news reports to the Baltimore News Association ? A. 

511 That same United Press, you mean ? 

Q. That same United Press ? A. Yes, sir ; it was 
the same Company furnishing the news to those 
papers. 

Q. I understand then, from that answer, that after 
December 8, 1892, and duriug the time the United 
Press was furnishing news reports to the Baltimore 
News Association, it furnished separate news reports 
to the Evening Sun, the Baltimore Journal and the 
Evening World ? A. Yes, sir. 

512 Mr. Davis then read in evidence the following, from 
the original Answer in this action of the defendant 
Agnus. 

“ Second : The defendant Agnus admits that at the 
“ said times the defendant the A. S. Abell Company 
“ was a corporation of Maryland, w r as the owner, pub- 
“ lisherand proprietor of the Sun newspaper published 
“ at the City of Baltimore, Maryland ; that at said 
“ times the defendant the Herald Publishing Company 
“ w r as a corporation of Mary laud and w r as the owner, 
“ publisher and proprietor of the Morning Herald, a 
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“ newspaper published at the City of Baltimore, ,)LO 
“ Maryland ; that the defendant Edward Raine was 
“ the chief owner, proprietor, editor and publisher of 
“ the German Correspondent, a newspaper published 
“ at the City of Baltimore, Maryland ; and that the 
“ defendant Agnus was the manager, trustee and 
“ proprietor of the Baltimore American and Corn- 
“ mercial Advertiser, a newspaper published at the 
“ City of Baltimore, Maryland.” 

The plaintiff further to maintain the issues on its 
part, then offered the deposition of Walter P. Phillips, 
taken, under an Order of this Court, in the City of 
Bridgeport, Connecticut, on the lOtli day of Febiuary, 
1900, by stipulation ; and covered by the stipulation 
at the present trial, as foliow r s : 

WALTER P. PHILLIPS, called as a witness on 
behalf of the plaintiff, at the City of Bridgeport, Con¬ 
necticut, on the 10th day of February, 1900, being duly 
sworn, testified as follows : 

My name is Walter P. Phillips ; I reside at No. 649 
Clinton Avenue, Bridgeport, Connecticut; I am 53 
years old ; and am employed by the American Grapho- 
phone Company. 

I was formerly the secretary and treasurer and gen¬ 
eral manager of The United Press, the plaintifl in this 
action. I was with The United Press from 1883 to 
1897 ; but I did not occupy all those three positions 
during all that time ; I was general manager all the 
while and secretary, and the last two years I was 
treasurer also. 

I remember a notice which was sent out on or about 
December 8, 1892, to various persons, associations, 
firm8 and newspapers, signed by me, bearing upon the 
dissolution of the New York Associated Press at that 
time. That notice was not preserved It was a tele¬ 
gram. There were two of them. I prepared both of 
them. One was signed, Executive Committee of the 
New York Associated Press ; and the other was one 
from me accompanying it, and directing the agents how 
to deliver it to the people in interest all over 
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OA# the country. I don’t think the originals of these tele¬ 
graphic despatches were preserved. It was customary 
to preserve things for not more than six months, I 
think, and at the end of that time they were sent to the 
waste paper basket, or the junk store. I mean it was 
customary on the part of The United Press, and the 
Associated Press, to clear out these telegrams and 
documents. Once in six months or so they were sent 
away to the waste paper basket as waste paper and 
sold. I have never seen the originals of either of those 
telegraphic despatches since. I do not say they are 
not in existence; but that is my impression of what 
would become of them after they ceased to be of any 
value. Copies of them were tiled in the office with the 
regular day’s proceedings. 

Q. Filed in which office; that of the New York 
Associated Press, or The United Press? A. Well, we 
moved that business as soon as we took charge of it, 
to the World Buildiug, and it is pretty difficult to say. 
Mr. Mason took charge of it when he took charge of 
the New York Associated Press. They were left down 
there for several months. 

Q. Do you know of any instance, during your con¬ 
nection with The United Press, the plaintiff in this 
action, when the custom of destroying telegraphic 
despatches after the lapse of six months from the date 
of their sending, was not observed ? A. Why I think 
it was customary all through my relations with the 
press associations to dispose of this accumulation in 
that way. When we had a year’s supply on hand, we 
threw out six months; so that we still had six 
months ; so that we still had six months on hand. It 
w r as the last six months’ that was preserved, and not 
the first six months’ of the year; that is the way the 
business was conducted. My opinion is that when 
the whole thing was over these telegrams were thrown 
away with the other matters that had been transacted 
on that day. The telegrams which were filed in the 
office of The United Press were the original telegrams. 
The original documents were taken to the operators 
and left with them. They were not returned; they 
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were put upon the hook, the same as press de 521 
spatches sent by the same men would be. If these 
telegrams are in existence, I do not know where they 
are. There were two despatches ; one signed by the 
Executive Committee of the New York Associated 
Press; I did not sigu that. Up to that time I was 
only with the United Press. I saw the telegraphic 
despatch which was sent out by the Executive Com¬ 
mittee of the New York Associated Press. I wrote 
the despatch. They were in session on the premises, 
and I took it into them, and they signed it. The 522 
Executive Committee of the New York Associated 
Press at that time were AV. C. Reick, representing the 
Herald; S. S. Carvalho, representing the World, and 
George Spinney, representing the New York Times. 

So far as I recollect, they were all of the members of 
the Executive Committee of the New York Associated 
Press at that time. I read the despatch which they 
signed and which was sent out. As nearly as I can 
recollect, it read : “ The New York Associated 

Press having decided to discontinue its business, 523 
this is to give you notice that The United Press will 
hereafter carry out the contracts aud carry forward 
the business of the said New York Associated Press.” 

Now that was signed by the Executive Committee of 
the New York Associated Press ; whom I have just 
named. 

The despatch I sent, was simply instructions, over 
my own signature, to distribute this despatch to all 
papers, to members and clients, or those served in any 
way by the New York Associated Press. That was the 524 
first paragraph. Then it went on to say that those 
employees of the New York Associated Press who 
would like to continue in the service of The United 
Press, would please put in their applications for posi¬ 
tions. So far as I recollect that is the entire sub¬ 
stance of both of those telegraphic despatches. I have 
not intentionally omitted anything. I took those 
despatches over to the operator and stood there while 
he transmitted them. I do not remember the name of 
the operator. It was one of the New York Associated 
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525 Press operators. He was at that time serving in the 
office in the Western Union Aunex, on Dey Street; in 
the Aunex of No. 195 Broadway New York City. I 
am familiar with telegraphing as a practical operator 
myself; I have been a telegraphic operator since 1862. 
At the time I delivered these despatches to the tele¬ 
graph operator, then in the employ of the New York 
Associated Press, as I have testified, I had means of 
knowing how and to whom they were actually tele¬ 
graphed ; they were telegraphed to Philadelphia, Wash- 

626 ington and Baltimore,—they were all on the circuit— 
and they gave “ O-K ” to it. 

Cross-examination to Mr. Fay : 

There were two associations known as the United 
Press, The United Press of Illinois and The United 
Press of New York; one organized under the 
laws of Illinois and the other under the laws of 
New York. The capital stock of The United Press 

527 of New York, in 1892, was Twenty thousand dol¬ 
lars; the capital stock of the United Press of 
Illinois was a million dollars. The New York Asso¬ 
ciated Press was composed of seven papers; among 
whom were The World and The Sun. On or about 
December 1892 there was issued to the World $72,500 
of the capital stock of The United Press of Illinois ; 
but not at chat time to The Sun. The Sun had been a 
member of The United Press for more than a year, and 
received its stock long before that. Both The Sun and 

528 The World did receive stock in the United Press of 
Illinois. On or about the 8th of December 1892, there 
were issued to the papers which had composed the 
Associated Press of New York, news franchises, or 
contracts, or both. The stock was in the United Press 
of Illinois, but whether the franchises were, I do not 
know. I signed the certificates. 

The officers of the two Associations were the same 
at that time. 

Q. Is it not a fact, Mr. Phillips, that from the 8th 
day of December, 1892, up until the time of this con- 
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ference, there were complaints from the Baltimore ; >29 
News Association as to delivery by The United Press 
of news to other papers in Baltimore. A. Well there 
was no question about our right to deliver. The ques¬ 
tion was whether the money belonged to us or whether 
we should turn back to them. 

The contract between the Baltimore News Associa¬ 
tion and the New York Associated Press, a copy of 
which is attached to the Complaint, gave the Balti¬ 
more News Association an exclusive right to receive 
the news of the New York Associated Press in Balti- 530 
more and vicinity. Under that contract, the Baltimore 
News Association, receiving an exclusive report of that 
locality, sold the news to one other paper not a mem¬ 
ber of the Association; possibly, at times, to several 
papers. Prior to December 8, 1892, the United Press 
had three clients, papers taking its service, in the Ciiy 
of Baltimore. After Ducember 8, 1892, we continued 
to deliver the news to the Baltimore Evening News, and 
the Baltimore Journal, German, but we discontinued 
service to the Baltimore Sun. I think we received at 531 
the rate of one hundred dollars a week from the Balti¬ 
more Evening News, and fifty dollars, I think, from 
the Baltimore Journal. 

After the conference to which I have referred we 
still continued delivering news to the Baltimore Even¬ 
ing News and also to the Baltimore Journal, a German 
paper. 

Q. Is it not a fact that by virtue of your contractual 
relations you were not able to give the Baltimore News 
Association that exclusive right they had in Baltimore 532 
under the Associated Press ? A. Well, we might not 
have had that right but we had in every case — 

Q. (Interrupting) You could not, in view of your 
contractual relations with the other papers, give them 
that same exclusive right, after December 8, 1892 ? 

A. Well, I am not prepared to say whether we could 
or not. 

Q. Well, you did not, at any rate? A. No; they 
did not ask it. 

After February 20, 1894, after the time when the 
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533 


534 


Baltimore News Association quit taking The United 
Press service, as an Association, we delivered news in 
tlie city of Baltimore, to the Journal and to the 
German Correspondent, and I think afterwards to the 
World. We did not deliver any to the Evening News, 
afterward ; the Evening News went over with the rest 
of them. We received fifty dollars a week from the 
Journal; seventy-five dollars from the German Corre¬ 
spondent, and if we served the World we probably got 
fifty dollars more, perhaps sixty. I am not so sure 
about the World, but my recollection is that we did 
serve them after the Evening News had gone over to 
the Western Associated Press. 


Re-direct Examination, to Mr. Davis : 

Q. Mr. Phillips, you were asked on cross-examina¬ 
tion, if I remember rightly, whether after December 8, 
1892, The United Press rendered an exclusive service 
in the City of Baltimore to the Baltimore News Asso- 
3^5 ciation : Was the service in fact exclusive or not ? A. 
Well, we delivered a copy to our own papers,—the 
papers we were serving at the time we undertook to 
carry out this contract with the New York Associated 
Press. 

These papers were The Sun, the Evening News, and 
the Baltimore Journal. German. Now as soon as we 
made this combination we had only one report to serve 
iu Baltimore, so we did not continue the service of 
The United Press to the Sun, because we could not; 
but we did give copy of the report to both the Journal 
and the Evening News, as we had been doing before 
the combination of The United Press and the New 
York Associated Press was consummated. That con¬ 
tinued from December 8, 1892, over a year, 

until February, 1894. There was a conference 
in November, 1893. That did not work any 
change ; except they got the money. We went 
on with the service; they had no objection to 
that. They got the money which the United Press 
derived from the Baltimore Evening News. They did 
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cot ask for tbe money the United Press derived from 537 
any other paper in Baltimore. They did not receive 
any money from the Journal and they never made any 
claim for it, ou any legal grounds, that I have any 
recollection of. So that the fact was the matter was 
exclusive so far as they asked for it. 

FREDERIC G. MASON, a witness for the plaintiff, 
recalled for further cross-examination, and testified as 
follows: 

538 

Re-cross-examination To Mr. Fay : 

After the 14th day of February, 1894, the date of 
the alleged breach of this contract, The United 
Press delivered news service in Baltimore to the 
Baltimore German Correspondent and the Baltimore 
World. I do not remember at this moment what 
compensation they received from the German Corre¬ 
spondent. It is possibly a fact that they also de¬ 
livered a news service to the Journal. They con- 539 
tinued to deliver news service to these papers until 
March 29, 1897, the day of the assignment. I do not 
remember at this moment the amount that was paid 
by either of these papers for that news service. I have 
a record of it. I can examine my books and give you 
that information. (Witness examines papers). I can 
now give the information as to the amount which 
the United Press received from the papers that 
it was serving in Baltimore after the date of 
the alleged breach of the contract. The rev- 540 
enues of The United Press after the breach 
of the contract with the Baltimore News As¬ 
sociation, February 17, 1894, were as follows :—Balti¬ 
more Correspondent, $100. a week; continuously to 
the time of the assignment March 29, 1897, from 
February 17, 1894, $100. a week. The Baltimore 
World, from February 26, 1894, $45. a week, for a 
period ending March 3, 1894; March 3, 1894 to March 
5, 1895, $60. per week ; March 5, 1895 to March 5, 
1896, $70. per w eek; March 5, 1896 to March 5, 1897, 
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641 $85. per week; March 5, 1897 to March 29, 1897, 
$100. per week. The contract provided for the pay¬ 
ment of $100. per week from March 5, 1897 to March 
5, 1899. That was not received. I find no record of 
any revenue from the Baltimore Journal at that time. 

Re-direct-examination, to Mr. Davis : 

I mean from and after the date of this alleged 
breach, February 17, 1894, there is no record of any 

542 revenue received from the Baltimore Journal; and I 
don’t remember any service. The sum total of what 
was received from Baltimore from all sources after 
February 17, 1894, was $27,725. ; of which $16,200. 
was paid by the Baltimore Correspondent. The total 
amount per week that the United Press received from 
the newspapers in Baltimore after February 17, 1894, 
varied ; the average was about $160. a week, or $150. 
The expenses of maintaining the Baltimore office of 
the United Press was $240. a week. So that whatever 

543 revenue was derived from it, that service was rendered 
at a loss ; and the moneys which the United Press de¬ 
rived from the papers in Baltimore after the breach of 
the contract was more than offset by the loss ; that is 
a fact ; although the expense was somewhat reduced 
from $240. a week. But even allowing for the reduc¬ 
tion, the service which was rendered by The United 
Press to the newspapers in Baltimore was always 
rendered at a loss. 

Re-cross-examination, To Mr. Fay : 

The expenses of the Baltimore office were reduced 
in a small amount only ; it was in the expense for 
messenger service ; and in the fact that we reduced 
our salaries after the breach of this contract, and 
others that took place at the same time, by cutting 
salaries running all the way from 10 to 25 per cent. 
Operators salaries were generally reduced from $25. a 
week to $20. a week ; our manager’s salary was reduced 
25 per cent. I have not the record here to tell what 
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the expenses were after February 20,1894. I know in 545 
a general way. It was not less than $200. a week. 

Re-direct-examination, To Mr. Davis : 

The total amount of the revenue received from the 
Baltimore field after February 17, 1894, never equalled 
the expenses of the plaintiff. In other words, if we 
had had no news service there at all, we should have 
been able to save $200. a week ; the business was 
always continued at a loss. g^g 

The plaintiff here rested. 

The Defendant, by his Counsel, stated the case for 
the defense. 

The Defendant, to maintain the issues on his part, 
then read, from the Stenographer’s Minutes of the for¬ 
mer trial, the testimony of Richard M. Venable, as 
follows : 

RICHARD M. VENABLE, called as a witness on 547 
behalf of the defense, having been duly sworn, testi¬ 
fied as follows : 

Direct-examination, to Mr. Fay : 

I am a lawyer, and reside at Baltimore, and have 
resided there since the fall of 1868. 

In the fall and winter of 1892, on or about Decem¬ 
ber, 1892, I was the Counsel of the A. S. Abell Com¬ 
pany, as I am now, the publishers of the Baltimore 548 
Sun. I also advised Mr. George W. Abell, the Secre¬ 
tary of the Baltimore News Association, in reference 
to certain matters connected with this litigation. 

Q. Were yon called upon by Mr. Abell, on or about 
December 8, 1892, or thereafter, for advice with refer¬ 
ence to an alleged assignment which had been made by 
the New York Associated Press of a coutract which 
the Baltimore News Association had with that Associ- 
tion ; and if so, what steps did you take and what did 
you do in the matter ? 
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549 A. The officers of the Baltimore News Association 
came here first, and then I came here. The Baltimore 
Sun was a member of the Baltimore News Association. 
It also had a franchise in the New York United Press, 
since June, 1891. I learned in December, that the 
old Associated Press had failed or ceased to do busi¬ 
ness ; and learned also that Mr. Laffan and Mr. Phil¬ 
lips had been in Baltimore and had a conference with 
Mr. George W. Abell, at the Rennert House. About 
the last day of that year — 1892, or the first days of 
650 January, 1893,—Mr. George W. Abell handed me this 
letter : 

Mr. Fay then offered, and read, in evidence 
Defendant's Exhibit C from the printed record 
of the former trial, as a part of the testimony on 
this trial : 

Defendant's Exhibit No. 6. 

551 “ The United Press. 

“ New York, December 28th, 1892. 

“ The Sun, 

“ Baltimore, Maryland. 

“ Gentlemen : At the last annual meeting it was re- 
“ solved to transfer the operations of the United Press 
“ of New York to the Illinois corporation of the same 
“ name and to wind up the active business of the New 
“ York Company. The franchise certificates of mem- 
“ bers in good and regular standing to be exchanged 
“ for similar ones of the United Press of Illinois. Ac- 
“ cordingly I have to request that you send me without 
“ delay your franchise No. 197 for exchange in order 
“ that your status in the United Press may be main- 
“ tained before the formalities are completed by which 
“ the New York corporation goes out of business as an 
“ operating Company. 

" Very truly, 

“ Walter P. Phillips.” 
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The Witness : 1 know Mr. Walter P. Phillips to be 553 
the Secretary of The United Press, both of them. I ad¬ 
vised Mr. Abell to bring about a conference, and sub¬ 
sequently there was a conference. Mr. Laffan and Mr. 
Phillips came to Baltimore. We went to the office of 
George W. Abell I was sent for and went along. We 
there had a conference of an hour ; we four ; possibly 
more. Mr. Abell expressed a desire,—I cannot tell the 
exact words,—I can tell the substance. He said he 
wanted the contract with the old Associated Press car¬ 
ried out by the United Press. Mr. Laffan and Mr. 554 
Phillips said it could not be done because that was an 
exclusive contract and they were furnishing news in 
Baltimore to the Baltimore Evening News, so they 
could not enter into such a contract. Mr. Abell then 
demanded that they should carry out the existing con¬ 
tract which he had with the United Press of New York. 

I have a copy of that here. 

Mr. Davis : We will admit upon the record 
that it is. We will admit on the record that in 555 
January, 1893, the Baltimore Sun or the A. S. 
Abell Company, the proprietors and owners of 
that newspaper, had a contract with the United 
Press of New York which had not then expired. 

The Witness : They did not positively refuse to 
carry it out but they asked Mr. Abell to waive it and 
give it up. 

(To the Court :) That is to give up the old in¬ 
dividual contract; because the business was transferred ggg 
to the United Press of Illinois and Mr. Abell could 
take a franchise in that corporation. There 

were some detail matters about office service 

discussed. Then we went to work to draw a 
contract to cover the ground we had reached. They 
had yielded some, Mr. Abell some and we hit upon an 
agreement. 

To Mr. Fay : 

I have that contract. The contract was signed and 
cancelled. I will explain. It was agreed that a fair 


Digitized by 


Google 



140 


557 copy should be made and the parties to it execute it. 
Accordingly a fair copy was made ; the A. S. Abell 
Company executed it, two copies : I have both of 
them. It was sent here to New York, executed by Mr. 
Laffan,—by the United Press by Mr. Laffan, vice 
president. Then they sent it back, both copies back 
to Mr. Abell, with his name cut across, with this letter. 


It is stipulated between Counsel that this 
copy of the letter was a correct copy of the 
558 letter which was sent. 

Mr. Fay then offered and read in evidence 
the letter so stipulated to as follows : 


Defendant's Exhibit No. 7. 


559 


“ Charles A. Dana, 

President, 

“ John R. Walsh, 

Treasurer, 


William M. Laffan, 

Vice President, 
Walter P. Phillips, 

General Manager. 


“ General Office, The World Building. 


“ New York, January 30th, 1893. 

“ George W. Abell, Esq., 

“ The Sun, Baltimore, Md. 

“ Dear Sir : Mr. Laffan requests me to write and 
“ say in response to yours of the 27th inst., that 
“ The United Press agreed to take up the con* 
“ tracts of the New York Associated Press and carry 
580 “ them out in good faith, subject to a continuance 
“ of and without prejudice to our own business. 
“ We have no intention of serving any new news- 
“ papers in Baltimore uuless directed to do so by the 
“ Baltimore News Association ; nor do we expect to 
“ stop any service that we were rendering when we 
“ undertook to fulfill the contract to the best of our 
“ ability, considering the prior claims upon us, which 
“ we assumed when the two organizations were merged. 

“ I return the forms of contract and regret that it 
“ was necessary to mutilate them. Mr. Laffan had 
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** signed them, but the Board of Directors declined to 561 
“ ratify them or to authorize any new contracts, at 
“ least until we can reconcile some of the existing ones 
“ we have inherited with our own. 

“ I enclose a copy of the Illinois by-laws as requested. 

“ Yours truly, 

“ Walter P. Phillips.” 

The Court : I should think that that letter 
settled the question of the admissibility of that 
paper, because it states distinctly that the 562 
Board of Directors, which could bind the cor¬ 
poration, had declined to sign it. Therefore, 
whatever Mr. Laffen may have said or done as 
representing the Board of Directors of the cor¬ 
poration was declined to be ratified by them at 
the time ; and, like any other tentative proposi¬ 
tion or any other statement which might be 
made by an agent and subsequently repudiated 
by the principal. 

Mr. Fay : I offer in evidence the proposed 563 
contract which is set out on page 1(32 of the 
stenographers’ minutes and marked Defendant’s 
Exhibit E. 

Mr. Davis : We object to the admission of 
the paper offered upon the ground that the letter, 
defendant’s exhibit 6, which has just been 
offered, says upon its face that the contract has 
no binding authority whatever upon anybody, 
and it was returned merely as a matter of 
courtesy; that the directors declined to ratify 564 
that coutract or to authorize any new contract. 
That letter on its face repudiates the whole 
transaction. Furthermore, if it is offered for the 
purpose of tending to show that it is the 
United Press of Illinois, and not the United 
Press of New York, which was then doing busi¬ 
ness in Baltimore, that the letter which defend¬ 
ant has offered absolutely contradicts that 
theory,because it appears, as the case now stands, 
to be undisputed that at the time when this let- 
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565 ter was written it was the United Press of 

New York which was doing business in the City 
of Baltimore ; and that is obvious from the 
language of the letter itself—they are so abso¬ 
lutely contradictory that the defendant cannot 
have any reason for admitting the contract at 
all. The letter says “ We have no intention of 
serving any new newspapers in Baltimore unless 
directed to do so by the Baltimore News 
Association, nor do we expect to stop any 

666 service that we were rendering when we under¬ 

took to fulfil the contracts to the best of our 
ability considering * the prior claims upon us 
which we assumed when the two organizations 
were merged.” 

The Court : Were any of these questions of 
admissibility of evidence argued in the appeal ? 

Mr. Davis : I do not think that was argued, 
but I made the same objection upon the former 
trial. 

567 The Court : Yes, and you were overruled. 

Mr. Davis : Yes. 

Mr. Fay : It is permissible to offer in evi¬ 
dence a declaration of an officer of a corpora¬ 
tion. 

The Court : Within limitations. Not all 
declarations of all officers. 

Mr. Fay : But it was certainly permissible to 
offer in evidence the declaration of Mr. Laffan 
or Mr. Phillips. 

668 The Court : Which had been absolutely re¬ 

pudiated by the corporation of which he was an 
officer. 

Mr Fay : I do not think it appears that the 
declaration was repudiated. 

The Court : But the Board of Directors de¬ 
clined to authorize them, to authorize any new 
contracts, and they sent it back cancelled. 

Mr. Fay : The reason is stated, because of 
inconsistencies arising from their contracts in 
Baltimore. 
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The Court : Whose contracts, the United 569 
Press of New York ? 

Mr. Fay : It also appears from this letter and 
the evidence that this also had been turned over 
to the United Press of Illinois, the previous let¬ 
ter that I read, that the business was to be 
turned over. 

The Court : I understand that. The letters 
are in. I am in grave doubt about it. It seems 
to me that the contract is repudiated in such a 
formal way as to take it out of the category of a 570 
declaration by a party. 

Mr. Fay : Here is a case where a conference 
was held in which two officers of this plaintiff 
and also of the other United Press were present, 
and the witness testifies that this proposed con¬ 
tract was drawn in accordance with statements 
made by the officers of the United Press at that 
conference and subsequently was signed by 
those officers. 

The Court : And repudiated by the copora- 571 
tion; you want to bind the corporation which 
repudiates it. 

Mr. Fay : It do'es not appear by which corpo¬ 
ration it was repudiated. 

Mr. Davis : The repudiation is so broad—if 
your Honor will look at the end of the letter. 

The Court : The question is w hether this can¬ 
celled and repudiated contract is admissible in 
this case as a declaration adverse to interest by 
• a party who has repudiated it heretofore and did 572 
not agree to it. I do not think it is. I exclude 
the testimony and give you an exception. 

Mr. Fay : I take an exception. 

The defendant then offered in evidence from 
the Stenographer’s Minutes of the former trial 
what is there marked Defendant’s Exhibit E, as 
follows: 

“ This Agreement made this day of 
“ 1893, between The United Press of Illinois and The 
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573 “ A. S. Abell Company of Baltimore City ; Wituessetli, 
“ that the said United Press Company agrees to 
“ assume all the duties and perform all the acts 
“ which the New York Associated Press contracted 
“ and agreed to assume and perform in an agreement 
“ between it and the Baltimore News Association, 
“ dated April 11th, 1889, without, however, releasing 
“ the New York Associated Press from any obli- 
“ gation incurred by said contract. The United 
“ Press Company of New York having transferred its 

574 « assets and obligations of the United Press Company 
“ of Illinois, it is agreed that the night news report 
“ which had been transferred to The Sun under its 
“ contract with the United Press of New York, bearing 
“ date June 3rd, 1891, and the weekly payment of $60. 
“ a week from them, hereby suspend by mutual agree- 
“ ment the discontinuance of said service and payment 
“ and loss, so long as it is agreeable to both parties to 
“ this agreement. It is understood, however, that this 
“ contract is in no way to affect the rights of The A. S. 

575 u Abell Company to the franchise of The United Press 
“ of New York, to which said A. S. Abell Company is 
“ entitled under the contract last above recited and for 
“ which Certificate No. 197, Series B, was issued to 
“ the Baltimore Sun, and the said A. S. Abell Com- 
“ pany is, however, to have all the rights and benefits 
“ of such franchises as fully as if these presents had 
“ not been executed, The United Press of Illinois 
“ agreeing to connect its office in Baltimore with The 
“ Sun office and to furnish The Sun office a competent 

575 “ telegraph operator to receive the news from its said 
“ office every night from nine o’clock P. M. to the time 
“ when The Sun goes to press ; the said United Press 
“ is to be compensated for the service of this operator 
“ so long as they are furnished by being released dur- 
“ ing that time from the obligation by which the 
“ United Press of New York heretofore undertook to 
“ furnish such operator.” 

On objection of plaintiff the Court excluded 
this evidence; and the defendant excepted. 
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Witness (continuing) : When this letter enclosing 577 
those contracts were received in Baltimore, I came to 
New York with Mr. Frank A. Richard in charge of the 
bureau of the Baltimore Sun, in Washington, at the 
request of Mr. Abell. I went to Mr. Laffan in the 
Sun office.. We went over to the office of The United 
Press,—Mr. Laffan and Mr. Richard. Mr. Phillips 
and myself were there. I made a statement to them 
that they had not signed the agreement that we had 
agreed upon in Baltimore, had returned it cancelled ; 
that Mr. Abell now wished to know where he was. 578 
They told him—that is what I said to them ; they had 
told him they could not live under the contract with 
The United Press, because The United Press of New 
York was gone out of business and he wanted to know 
what was his position. 

To Mr. Davis : 

This was after we received this letter ; within a few 
days after January 30th. They then said that the 
Baltimore Sun would live on under its franchise with 
the Illinois United Press, and that they would enter 
into no contract beyond that. I asked about the rate 
the Sun was to pay. They told me what they had 
paid under their old contract with the New York As¬ 
sociated Press ; that they would not make any con¬ 
tract ; they would live under the franchise. 

By the Court : 

Q. You say, “ What they had paid the old New York 
Associated Press ”, Or the old New York United 
Press ? A. The old New York Associated Press. 

Nothing was said at that time to Mr. Laffan or 
to Mr. Phillips, or either of them, as to 
the assignment from the New York Associated 
Press of the contract of 1889, which ss 
attached to the Complaint in this case. They had made 
that statement in Baltimore, when that contract was 
drawn. At that time in Baltimore, they had made the 
statement that was put in that contract, that they had 
assigned their whole business and were going out of 
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681 business,—had assigned their whole business to the 
United Press of Illinois. That the New York Asso¬ 
ciated Press had assigned and that the United Press of 
New York was going out of business. I reported back 
that agreement to Mr. Abell; that he had to live under 
that. 

Cross-examination, To Mr. Davis : 

All of these negotiations and all of these conversa- 

682 tions to which I have referred in my examination in 
chief, with Mr. George W. Abell, and with Mr. Laffan 
and with Mr. Phillips, occurred in or about the month 
of January, 1893. I don’t think I ever met Mr. Laffan 
in this matter, or Mr. Phillips, after that. I was con¬ 
sulted after that about the matter. 

I was aware of a conference that was held in the 
city of Baltimore in November, 1893, between repre¬ 
sentatives of the Baltimore News Association and rep¬ 
resentatives of the United Press. I have that letter 

683 that was addressed by Mr. Anderson, I think. I think 
I have it among the papers. I was aware that Mr. 
Abell attended that conference. All of this matter to 
W'hicli I have testified, occurred nearly eleven months 
before that conference ; that is correct. 

Mr. Fay : If the Court please, we served 
notice upon the plaintiff in this action to pro¬ 
duce any news franchise or any record of news 
franchise issued by the plaintiff in this action 

684 on or about the 8th of December, 1892, to the 
members of the New York Associated Press, or 
either of them. I now call upon counsel to 
produce such news franchises. 

Mr. Davis : We do not know of any news 
franchises that were issued by the plaintiff in 
this action on or about December 8, 1892, to 
any of the members of the New York Associated 
Press. So far as I know there are none in 
existence. 
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The defendant, further to maintain the issues on his 585 
part, read in evidence, from the stenographer’s minutes 
of the former trial, the testimony of Henry W. Sackett, 
as follows : 

HENRY W. SACKETT, called as a witness on 
behalf of the defendant, having been previously duly 
sworn, testified as follows : 

Direct-examination, to Mr. Fay : 

586 

This book (producing book) contains the minutes of 
the New York Associated Press, covering the period on 
or about December 8, 1892. 

Mr. Fay then offered and read in evidence the 
following extracts from the Minutes of the New 
York Associated Press :— 

Mr. Fay.— Commencing on page 555 : 

“ New York, December 7th, 1892. ~gy 

“ At a special meeting of the New York Associated 
“ Press, held this day, in Room 156 Western Union 
“ Building the following were present : Mr. Stone, 

“ Journal of Commerce, President ; Mr. Spinney, The 
“ Times ; Mr. Reick, The Herald ; Mr. Carvalho, The 
“ World ; Mr. Shepard, The Mail & Express ; Mr. 

“ Nicholson, The Tribune. 

“ The minutes of the last meeting were read, 

“ amended and approved. 

“ Mr. Reick, Chairman Executive Committee, had 588 
“ nothiug to report beyond the fact that the difficulty > 

“ between the West and the East respecting the send- 
“ iug of Southern news to this office had been stopped 
“ by the West sending news over United Press wires. 

“ Mr. Carvalho then explained that they had come 
“ to the conclusion that the fight they had been mak- 
“ ing was a hopeless one, and that to continue it would 
“ be to incur very great expense on account of the in- 
“ ability of this Association to get a fair Western serv- 
“ ice. They had thought it necessary, therefore, in 
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589 « the interest of their papers,—speaking now for the 
“ World, Herald and Times, as individuals, not as 
“ members of the Executive Committee—to make some 
“ connections by which they could get the Western 
“ news. Two courses were open. One was to join 
“ the Western Associated Press on the basis referred 
“ to in the minutes. The other, to receive the fran- 
“ chises from the United Press. He had deemed it 
“ wisest for the World to accept a United Press fran- 
“ chise. To continue the fight on the present lines 

590 “ would cost the World at least $100,000. a year in 
“ addition to the amount it was paying now for news. 
“ All the members under this second proposition 
“ would get franchises in The United Press if they de- 
“ sired them, and he believed if there was no further 
“ fight that a United Press franchise would be worth 
“ as much as a franchise of the Associated Press. 
“ Another point was that no attempt was made to 
“ enforce from any of them money for any franchise, 
“ and it was also distinctly stipulated that there would 

591 “ be no greater charge for the news service and per- 
“ haps even a less charge. 

“ Mr. Stone said he would like to inquire whether 
“ it had occurred to the Executive Committee that it 
“ would, perhaps, have been worth while to see if, in- 
“ stead of making arrangements for themselves as 
“ individuals, they could not have suggested an alli- 
“ ance between the Associated Press and the United 
“ Press. 

“ Mr. Carvalho replied that such an alliance had 

592 “ been suggested. They had proposed that the Asso- 
• “ ciated Press, if it were deemed best, to be turned 

“ over to The United Press and be run in the name of 
“ the Associated Press, so that it would appear that 
“ there never had beeu a combination rather than a 
“ surrender ; but of course the news would be fed from 
“ The United Press to this Association. 

“ Mr. Stone :—There are a great many distinct con- 
“ tracts; what is to become of them ? 

“ Mr. Carvalho :—They will be assumed by The 
“ United Press. 
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“ Mr. Stone thought there should be some written 
“ agreement between this Association and The United 
“ Pre^s by which the latter bound themselves to as- 
“ sume these contracts ; otherwise there might be fail- 
“ ure to carry them out. 

“ Mr. Carvalho believed that could all be provided 
“ for. 

“ Mr. Stone : How about arrangements for our rental 
“ here ? 

“ Mr. Carvalho thought the lease could be cancelled 
“ by payment of a small sum ; and with regard to the 
“ people here he believed there was only one person 
“ who had got a long contract. 

“ Mr. Beick stated that the Herald and the World 
“ had been offered stock in The United Press and had 
“ offered to divide it among the other papers, but Mr. 
“ Laffan explained that this would not be permitted. 

“ Mr. Shepard asked if the two papers had accepted 
“ the stock and Mr. Beick replied that they had. 

“ Mr. Stone asked if it would not be worth while for 
“ us as an Association to see those in authority in The 
“ United Press and find out what terms can be se- 
“ cured for the Association as an association. 

“ Mr. Beick and Mr. Spinney said Mr. Stone’s prop- 
“ osition would be satisfactory to them. 

“ Mr. Shepard expressed his attonishment at the 
“ statements which had been made. It seemed to him 
“ that if two of our associates have made this coalition 
“ with The United Press, which was forbidden by our 
“ agreement, they had substantially withdrawn from 
“ the Association ; and if they wished to withdraw 
“ now and call everything quits, he for one would 
“ vote to let them. It was evident that both the 
“ Herald and World had had interests and policies 
u hostile to those of the Associated Press. If the 
“ papers with United Press franchises withdrew it 
“ would still leave a cornerstone on which to build up 
“ a great and flourishing association. 

“ Mr. Stone thought it would be better to disinte- 
u grate. He was much too old to run the Associated 
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597 “ Press alone. He had always believed it the part of 
“ wisdom to make the best of the inevitable. 

“ Mr. Shepard said he would not be willing to re- 
“ ceive any other terms from the United Press than 
“ those of the most favored nation. He had been told 
“ that the Herald and the World were to have $72,500 
“ of stock each and the others only franchises without 
“ stock. That didn’t seem to him very fraternal on 
“ the part of the Executive Committee towards the 
“ other members and was not just what we should have 

598 “ expected. In case of the Herald, World and Times 
“ going out he would like to know wbat the Tribune 
“ proposed to do. 

“ Mr. Nicholson replied that the Tribune was await- 
“ iug developments ; that if the papers which had sub- 
“ stantially announced their intention to retire should 
“ carry out their purpose, the Tribune would probably 
“ do the same. 

“ Mr. Shepard said that if the four papers went out 
“ he would like an option for twenty-four hours of 

599 “ taking over the whole Association himself, giving 
“ the members a guarantee against all claims or lia- 
“ bilities ; and he would give them an answer to-mor- 
“ row morning whether he would do this or not. 

“ The Herald and World objected to this. 

“ Mr. Stone proposed that the Executive Committee 
“ see if they could not make an arrangement by 
“ which the Board could maet the representatives of 
“ The United Press and consult with them on what 
“ terms they could surrender the whole Association to 

600 “ them, and what arrangements could be made for 
“ their assuming all contracts and liabilities. 

“ Mr. Carvalho said that Mr. Laffan preferred to 
“ treat with the members individually rather than as a 
“ Board. 

“ Mr. Stone : Then if they would not treat with 
“ them as a Board to see what arrangements could be 
“ made with them individually. 

“ Mr. Carvalho explained that the United Press 
“ agreed to carry out all contracts with individual 
“ newspapers and Associations on the precise terms 
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“ and conditions on which they now stand, barring the 601 
" State Association which had practically whitlidrawn 
“ from this Association. 

“ Mr. Stone said this ought to be put in writing. 

“ Mr. Carvalho explained that this had already been 
“ done, and handed round a written statement to that 
“ effect. 

“ Mr. Reick moved: That a committee be appointed, 

“ consisting of the President, Mr. Carvalho and Mr. 

“ Spinney to wait upon the managers of The United 
“ Press and see what arrangements can be made to 602 
“ turn over the entire business of The Associated 
“ Press, it being the sense of this meeting that all 
" contract obligations should be fully and fairly met. 

“ Mr. Carvalho seconded it. 

“ After some discussion the motion was amended by 
“ limiting the Committee to two, Mr. Stone and Mr. 

“ Spinney, and in this form was carried; the Mail and 
“ Express, and the Tribune not voting. 

“ Mr. Shepard said he would not consent to any 
“ arrangement with The United Press which gave any 603 
“ precedence to one member of the Board over the 
" others. What he wanted was a measure of justice 
“ all around. 

“ Mr. Reick moved that when the Association ad- 
“ journed it be to meet at one o’clock tomorrow; car- 
“ ried. 

“ On motion duly made and seconded the Associa- 
“ tion then adjourned. 

“ D. Nicholson, 

“ Sec’y.” 604 


Mr. Fay:— Now on page 563. 

“ New York, December 8th, 1892. 

“ At the adjourned meeting of the Associated Press 
“ held this day in Room 150, Western Union Building, 
“ the following were present. 

“ Mr. Stone, Journal of Commerce, President. 

“ Mr. Reick, the Herald. 

“ Mr. Carvalho, the World. 


Digitized by 


Google 



152 


605 “ Mr. Shepard, Mail and Express 

“ Mr. Spinney, the Times. 

“ Mr. Nicholson, the Tribune. 

“ The minutes of the last meeting were read, 
“ amended and approved. 

“ Mr. Shepard explained that he had had a talk with 
“ Mr. Laffan, of The United Press, based on the fol- 
“ lowing memorandum : 

“ The United Press to assume and agree to carry out 
“ all contracts of the Associated Press, and to indem- 

606 “ nify the latter against them. 

“ The United Press to give each of the five associates 
“ $72,500. of The United Press stock, and an equal rep- 
14 reselltation in The United Press Board. 

“ The United Press to furnish for the six associates 
44 the full supply of news, as now received by them from 
“ the Associated Press, without any advance, in the 
“ price paid by them respectively to the Associated 
“ Press, for ten years at least; the price to be reduced 
“ if the United Press furnishes any other New York City 

607 “ papers at less rates, and not to be advanced after ten 
“ years unless a genera! advance is made to all New 
44 York City papers; and the news not to be supplied 
“ to any other New York City papers without the con- 
44 sent of the six associates. 

“ The Associated Press to be continued for the pur- 
“ pose of collecting in debts and property due it, and 
“ with liberty to collect and to sell city news of New 
“ York, Brooklyn and Jersey City only, if it shall so 
“ elect. 

608 “ On three of these points there seemed to be little, 
44 if any, difference of opinion, but Mr. Laffan de- 
44 dared his inability to accede to the second propo- 
44 sition. 

“ Mr. Shepard said he was confident Mr. Laffan would 
44 yield this point also if other members of the board 
44 and particularly the Herald and World would unite 
“ with him in urging it upon The United Press. 

44 Mr. Reick said that they had been trying to do 
“ just what Mr. Shepard suggested, and had failed. 

44 Mr. Shepard still thought that such an arrange- 
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“ ment could be made if tlie Herald and World would 
“ insist upon it. 

“ A long desultory discussion followed. 

“ Mr. Stone reported that the Committee appointed 
“ at the last meeting, had seen Mr. Laffan and urged 
“ in the first place the matter of stock. Mr. Laffan 
“ said there was no stock that could be divided to the 
“ members. The Committee then urged that compen- 
“ sation should be made to those who received no 
“ stock ; placing them virtually in the same position 
“ they were in in past years, and that instead of stock 
“ they should receive the news free. This Mr. Laffan 
“ declined. He could not give a guarantee for any 
“ less terms than the present assessment. He offered 
“ to take our entire contracts off oui hands, to relieve 
“ us of further damage or expense, and to give every 
“ member a perpetual franchise in The United Press. 
“ These were the best terms he could offer. 

“ After considerable discussion Mr. Stone moved 
" the following: 

“ Resolved , that The Associated Press agree to con- 
“ solidate with and trausfer to The United Press all 
“ its contracts and arrangements for the collection and 
u sale of news, on the execution of an agreement by 
“ that corporation to assume all its liabilities and to 
“ give to each of its members a perpetual franchise in 
“ The United Press on the following terms: 

“ These members to have all the news collected by 
u The United Press as they now* receive it from the 
“ Associated Press, upon a weekly payment not ex- 
“ ceeding the present assessments, and to have the 
“ same vote they now have, requiring their unanimous 
“ consent to the admission of any other morning or 
“ evening paper in this city not now' owning a frau- 
“ chise to .the receipt of the said news. 

“ The exception to the transfer above mentioned to 
“ be the claims of this association on the Western As- 
“ sociated Press, on the Western Union and on Will- 
“ iam Henry Smith.’* 

“ Mr. Reick seconded the motion. 

“ Mr. Shepard moved as an amendment to insert in 
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613 “ the terms of the transfer that the United Press give 
“ $72,500 of stock to each of the Journal of Commerce, 
“ the Times, and the Mail and Express. 

“ The amendment was lost. 

“ The original motion being then put, the vote stood 
“ five to one, the Mail and Express voting in the neg- 
“ ative. 

4< The Chair declared the motion carried. 

“ Mr. Reick asked whether the motion was operative. 

“ The Chair said it was legal and operative. 

614 “ Mr. Carvalho did not believe that such a motion, 
“ passed only by a majority vote, was operative. It 
“ would require unanimous consent. This seemed to be 
“ the opinion of the members, and the Mail and Ex- 
“ press was appealed to to permit the vote to be 
“ unanimous. 

“ Mr. Spinney moved, in order to meet as far as 
“ possible Mr. Shepard’s objections, that the following 
“ be added to the original resolution : 

“ Resolved , That it is the sense of this Association 

615 “ that The United Press should give to the Times, the 
“ Journal of Commerce, and The Mail & Express, the 
“ same amount of its stock to-wit: the sum of $72,500., 
“ which is held, or to be held, by the Herald, World 
“ and Tribune, and it is asked to include this in the 
“ conditions of the consolidation. 

“ This was seconded by Mr. Reick. 

“ A motion to reconsider the original resolution was 
“ put and carried, and ultimately the two resolutions 
“ that were proposed by Mr. Stone, and the additional 

616 “ resolution offered by Mr. Spinney, were put to a 
“ vote and cariied unanimously. 

“ Mr. Nicholson moved : That the disputed claims 
“ against The Western Associated Press, the Western 
“ Union, and William Heniy Smith, as well as the 
“ claim of Mr. Odion be referred to the Executive 
“ Committee with power for such final adjustment as 
“ they find possible. 

“ Mr. Reick seconded the motion which was duly 
“ carried. 
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“ Mr. Spinney moved the following : 

“ Resolved , That the thanks of this Association be 
“ given to its Manager, Mr. Henry W. Odion, for the 
“ faithful service which he has rendered in improving 
“ its news service to a point never before attained in its 
“ history. 

“ Resolved , that a copy of this resolution be duly 
l ' forwarded to Mr. Odion. 

“ These resolutions were seconded by Mr. Carvalho 
“ and carried unanimously. 

“ Mr. Reick reported that he had received and ac- 
“ knowledged the receipt of the following letter from 
“ Mr. Laffan : 


“New York, December 8th, 1892. 

“ William C. Reick, Esq., 

“ Chairman, <fcc. 

“ Dear Sir :—It has been decided that after this 
“ date no free franchise in the United Press will issue 
“ in New f York. Any franchise granted hereafter will 619 
“ be issued only on the payment by applicant of the 
“ sum of $100,000. 

“ Very truly yours, 

“ W. M. Laffan, 

“ Vice-President. 

“ On motion duly made and seconded the associa- 
“ tion then adjourned. 

Witness (continuing) : I w as familiar, at that time, 
as attorney for the Tribune, with the details of this ^20 
transfer from the New r York Associated Press to The 
United Press. 

Q. Were you sufficiently familiar and conversant, 
had you knowledge of what was done at that time, so 
that you can tell and state to which United Press the 
assignment w f as made? A. Yes, sir. 

Q. What knowledge did you have in regard to which 
United Press this assignment was made to ? A. I 
knew' that the United Press of Illinois was a corpora¬ 
tion organized with a capital stock of one million 
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621 dollars to carry on the business. I knew from the 
transactions of the Press—the New York Associated 
Press, that they were dealing with lhe Illinois cor¬ 
poration, and from the transactions as they occurred. 
I knew that the stock, of $72,500, held by the Tribune 
Association was stock of the Illinois corporation. I 
don’t recall any other facts. 

Mr. Davis : I move to strike out that part of 
the answer of the witness which is in this lan- 

622 guage “ I know from the transactions of the 
Press — the New York Associated Press,—the 
New York Associated Press, that they were 
dealiug with the Illinois corporation, and from 
the transactions as they occurred ” ; because no 
foundation has been laid. 

The Court : It seems to me that is purely a 
conclusion. 

Mr. Fay : He had testified on a former date 
that he had acted as attorney for the Tribune in 

623 these matters. 

The Court : These matters are the precise 
things iu controversy. He ean give the facts ; 
but it seems to me that he goes on to give a 
conclusion there. 

Mr. Fay : He says he knew from the trans¬ 
actions. 

The Court : It is a conclusion. There are 
many things which he doesn’t testify to, as mat¬ 
ter of fact. These are matters from which the 

624 jury must draw a conclusion. I think it should 
be stricken out on the motion. 

Mr. Fay : I take an exception. 

The Court : Only that one sentence. 

Mr. Davis : That is all I move for. 

The Court : Nothing else than that. No 
facts. 

Q. Were you or were you not familiar from and after 
that time with the relation between the United Press, 
organized under the laws of Illinois, and the corpora- 
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tion of the same name, which is the plaintiff in this 625 
action ? A. I had not personal knowledge of all the 
transactions between those two corporations. 

Cross-examination, To Mr. Davis: 

Q. Is it not a fact that Mr. Whitelaw Reid, or the 
Tribune Association owned stock of the United Press 
of New York, in the year 1885, two years before the 
organization of the United Press of Illinois ? 

A. I cannot answer that question of my own knowl- 
edge at the present time, as to dates ; I think the 
stock was in my name, the stock you refer to; but I 
oannot answer positively as to dates. 

Q. Are you able to state whether or not it is a fact 
that at any time Mr. Whitelaw Reid or the Tribune 
Association, or yourself, as counsel for the Tribune 
Association, owned stock of the United Press of New 
York at any time ? A. I think that is true. 

Q. And you are able to state further, whether or not 
that ownership existed prior to the year 1887? A. ®27 
No ; I cannot state without referring to data. 

Defendant further to maintain the issues on his 
part, offered and read in evidence the deposition of 
John R. Walsh, taken, as a witness in this case, under 
stipulation. 

Mr. Davis : I will let it go in; do not offer the 
stipulation. I do not object. 

Mr. Fay then read the deposition of JOHN R. 
WALSH, as follows : 628 

Direct Examination, to Mr. Fay : 

My name is John R. Walsh. I reside in Chicago, 
and am a banker. 

I am familiar with the corporation known as The 
United Press organized under the laws of the State of 
New York. I was Treasurer of that corporation, for 
some years prior to 1895. 

Q. Were you Treasurer of that corporation in the 
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years 1891 and 1892? A. If you will let me refer to 
that paper I gave you yesterday I can tell you. 

Mr. Davis : Are you able to testify with 
respect to the years when you were Treasurer 
of the United Press of New York without 
reference to that memorandum ? Can you testify at 
all without reference to it? 

The Witness : I couldn’t answer the question di¬ 
rectly, but I can answer it now. 

Mr. Davis : The question is this, are you able to 
testify without the help of that memorandum, if so I 
shall insist that you do so, if you say you can ? 

The Witness : With the memorandum I should be 
more accurate. I want the memorandum to refresh my 
recollection. 

Mr. Davis : You cannot recollect without the memo¬ 
randum ? 

The Witness : I could not give yon the particular 
year properly ? 

Q. You may answer the question, whether you were 
the treasurer of that corporation in the years 1891 and 
1892? 

A. After the 14th of February, 1891, I was. 

I am also familiar with the corporation of the same 
name organized under the laws of the State of Illi¬ 
nois. I was director in that corporation, first; I was 
treasurer afterwards; I was treasurer five or six 
years prior to 1895. I also know of the existence of 
an Association of newspaper in the City of New York 
doing business under the name of the New York Asso¬ 
ciated Press. 

Q. Prior to December, 1890, what w as the relation 
. between the United Press of Illinois and the United 
Press of New York ? A. Prior to December, 1890? 

Q. Yes, or January, 1891, I think it was. A. About 
that time the Illinois Company acquired some stock in 
the New York Association. 

Mr. Davis : What do you mean by the New 
York Association ? 

The Witness : The United Press of New 
York. 
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I remember that an offer was made by me in behalf b33 
of the United Press of Illinois to the United Press of 
New York to purchase the business of such organiza¬ 
tion. Prior to the time that offer was made, the 
United Press of Illinois held and owned something 
under 500 shares of stock in the United Press of New 
York. The total amount of the stock of the United 
Press of New York was 800 shares of $25. each. After 
that offer of purchase was made, the United Press of 
Illinois acquired other shares in the United Press of 
New York, to the extent of nearly the entire capital 034 
stock of the New York Company. About 30 shares 
were not so acquired. 

Prior to the time of making that offer of purchase 
the United Press of New York had been engaged in 
the business of selling and distributing news. The 
United Press furnished many of the Associated Press 
newspapers with supplementary service in addition to 
the newspapers they supplied exclusively. That ser¬ 
vice was furnished upon contracts and franchises. 

After the time of that offer of purchase the United 035 
Press of Illinois substituted its own franchise cer¬ 
tificates, as far as it could, for the franchise certificates 
issued by the United Press of New York, and after 
that offer of purchase was made, no franchise cer¬ 
tificate was issued by the New York United Press ; 
that is, up to February, 1895. I could not state 
the number of franchises or contracts there re¬ 
mained outstanding, issued by the United Press of 
New York, for which franchises and contracts of the 
United Press of Illinois were not so substituted. 

I am familiar with the negotiations on or about the 
8th day of December, 1892, by which the New York 
Associated Press assigned and transferred its business 
to the United Press. 

Q. State if you know, to which United Press, 
whether to the United Press of Illinois or the United 
Press of New York, that assignment and transfer of the 
business of the New York Associated Press was made ? 

A. The business of the New York Associated Press 
was transferred to the United Press of Illinois. 
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637 


638 


Q. Do you know that of your own knowledge? A. 
Yes. 

Q. The business transferred by the New York Asso¬ 
ciated Press to the United Press of Illinois : was that 
business, or was it not, separate and distinct from the 
business which had heretofore belonged to the 
United Press of New York and as to which you have 
testified as to the substitution of contracts? A. The 
United Press of Illinois never did any news business 
except through its intermediary or creature known as 
the United Press of New York. 


Mr. Davis : I move to strike out that part of 
the answer which is in the following words: 
“ except through its intermediary or creature 
known as the United Press of New York ”,—as 
a conclusion that it is a creature or that it is an 
agent, and no agency has been shown. The 
whole theory of the defense has been built upon 
that. The contract has already been construed 
639 by the Appellate Division and it holds specifi- 

ally that it is not capable of any such interpre¬ 
tation. 

Motion granted. Defendant excepts. 

Q. Had the United Press of New York ever had 
any interest in the business of the New York Asso¬ 
ciated Press, which, on December 8th, 1892, was 
assigned to the United Press of Illinois ? A. No, 
sir. 

6^6 q The business so assigned on the 8th of De¬ 
cember 1892, was made up of separate and distinct 
contracts? A. It was an entirely new business as to 
that. 

Q. Now state, Mr. Walsh, w r hat arrangement was 
made by the United Press of Illinois on receiving from 
the New York Associated Press on the 8th of Decem¬ 
ber 1892, the assignment of the business of the latter 
association, what arrangement was made by the Illinois 
United Press for the performance of the contracts 
assumed and the carrying out of the business with 
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the former clients of the New York Associated 641 
Press ? A. The business was added to the business 
being carried on by the United Press of New York. 

Q. State, if you know, what arrangements the Illinois 
United Press made for having the business done with 
the clients whom it got under the assignment from the 
New York Associated Press ? A. The Illinois Com¬ 
pany owned almost all the stock of the New York 
United Press and elected its directors, and that being 
the operating branch of the Illinois United Press, 
turned the business over to it. 642 

Mr. Davis : I move to strike out the whole of 
the answer as giving merely the conclusion of 
the witness on a state of facts not shown to ex¬ 
ist and in no way binding upon this plaintiff. 

The Court : I think so far as the answer goes 
to show the ownership of stock I will let that 
stand, The balance I will have stricken out, 

“ and that being the operating branch of the 
Illinois United Press, turned the business over 643 
to it.” 

Mr. Fay : I think that the answer that the 
business was turned over is a statement of fact 
rather than a conclusion. 

The Court : I say, I am not striking out any 
answer of fact. I strike out the characteriza¬ 
tion of the relations of the two companies, the 
one to the other, because, so far as the law of 
this case is concerned, it has been established 
by the Appellate Division. 644 

Defendant Excepts. 

Q. Did that business thereafter continue to be done 
by the United Press of New York for and on behalf of 
the United Press of Illinois V 

To this Mr. Davis said he made the same ob¬ 
jection,—(leading, and no facts shown); The 
Court sustained the objection. Defendant’s 
counsel noted an exception. 
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645 Q. State if you know how the business continued to 
be thereafter doue down to the Spring of 1894 ? A. 
The New York Company operated the business for the 
account of the Illinois Company. 

Mr. Davis moved that this answer be stricken 
out. 

The Court : It is in evidence here that under 
the contract they sent them the net profits. 

Mr. Davis : That is just the reverse, what the 

646 question assumes. The New York Company 
sent the Illinois Company the net profits. 

The Court : I am bound to charge the jury 
that, according to the Appellate Division, the 
New York Company was not the agent of or 
subsidiary to or the operative of or creature of 
the Illinois Company. 

Mr. Fay : I beg that your Honor will hear me 
upon that question. 

The Court : Yes, I will hear you, but I think 

647 that question comes within the ruling. 

Mr. Fay : I will take an exception. 

The answer was then directed to be stricken 
out, being: “ A. The New York Company 

operated the business for the account of the 
Illinois Company.” 

Defendant Excepts. 

Q. Mr. Walsh, do you know any facts in regard to 
the issuance of stock of the United Press of Illinois on 

648 or about the 8th of December 1892, to newspapers 
which had been members of the Associated Press, or to 
officers of those papers, and if so, state what those 
facts were ; how much stock was issued ; and under 
what circumstances, and on what consideration ? A. 
At the time of the transfer of the New York Asso¬ 
ciated Press to the United Press of Illinois it was ar¬ 
ranged that $72,500 worth of stock of the Illinois Com¬ 
pany should be given to four newspaper in New 
York, the Herald, the World, the Sun, and the 
Tribune. 
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Q. What connection, if you knew, had that 649 
with the assignment made on December 8th, 1892, of 
the business of the New York Associated Press to the 
United Press of Illinois ? A. I know it was one of the 
considerations of the transfer. 

Q. State, if you know, whether news franchises were 
issued to the New York members of the former New 
York Associated Press on or about the 8th day of De¬ 
cember, 1892, and by which United Press, if you know ? 

A. I don’t remember about that. 

Q. What officer issued the franchise certificates? A. 650 
I attended to it myself at first, and then Phillips did. 
There were no certificates issued by The New York 
Associated Press after the offer of purchase. 

I know William M. Laffan. He was vice-president, 
on or about December 8, 1892, of each United Press; 

I think; of both of them. He was a director of both. 

The officers of the two United Presses were almost 
identical, for three or four years prior to 1894. 

Cross-examination, to Mr. Davis : ^ 

I was elected treasurer of the United Press of New 
York in November, 1891. I was not at that time a 
stockholder in the United Press of New York. I was 
a director; and held one share of stock, which I paid 
for. I got it from Mr. Phillips, long before that; in 
1885. 

I was once interested in the newspaper known as the 
Chicago Herald; and the Chicago Herald at one time 
received a news service from the United Press of New 652 
York ; and did so from the start to the end. I went 
into the Herald in 1881; it was getting the service I 
think at that time. It was getting its service from the 
United Press of New York until I sold out in 1894. 

It got the service of the United Press of New York 
continually from 1885 to 1894. There never was any 
change made at all in the method of delivering that 
service. 

Q. Had the Chicago Herald a contract with the 


Digitized by ^.ooQle 


164 


653 United Press of New York for that news service ? A. 
A franchise. 

Q. I asked you if it had a contract ? A. A franchise 
certificate. We call that a contract. 

Q. A franchise certificate is a mere privilege, is it 
not? A. If there was any separate contract I don’t 
remember it. 

Q. Do you mean to say that the Chicago Herald took 
the news service of the United Press for the period of 
nine years without any contract or arrangement for it 

654 at all ? A. Certainly it had an arrangement. 

Q. What was that arrangement ? A. It was a fran¬ 
chise certificate. If there was anything besides that I 
don’t remember it. 

I could not tell you when we got that franchise cer¬ 
tificate. I don’t know whether it has that franchise 
certificate now. My connection with the Chicago 
Herald ceased in 1895. That franchise certificate, 
which I say was issued by the United Press of New 
York, was surrendeied when we were taking up the 

655 certificates of the New r York Association and issuing 
the Illinois certificates in their place ; about 1892 or 

1893. 

Q. You cannot get any nearer than that ? A. The 
books may exist somewhere and they would show it. 

Q. Personally you are unable to testify now as to 
the exact date ? A. I know’ that the New York cer¬ 
tificate of the New York Association was taken up and 
the Illinois certificate substituted. 

Q. How do you know’ that fact ? A. Because I have 

656 had it in my hand. 

Q. How r recently ? A. Five or six years. 

Q. Where is it now ? A. I don’t know. 

I was a director of the Chicago Herald and also an 
owner in that paper. I was a large owner. 

I ceased to be Treasurer of the United Press of New' 
York, sometime in 1894. About the 10th of February, 

1894. The bank account of the United Press of New 
York, during the period when I w'as treasurer, was 
kept here in one of these banks, either the Chemical 
National Bank or the Phoenix National Bank. That 


Digitized by ^.ooQle 


account was kept on the books of the bank in the name 657 
of The United Press. I do not kuow that the account 
appeared on the books of the bank as belonging to any 
particular United Press. I made the arrangement for 
keeping that account. 

Q. Did you close that account when you resigned as 
treasurer in 1894 ? A. I never drew a cheque on that 
account in my life. 

Q. Did you make deposits ? A. No. 

Q. Isn’t it a fact that you drew against the deposits 
in the name of The United Press in the Phoenix 658 
National Bank ? A. No, sir. 

Q. Do you swear you did not ? A. To the best of 
my recollection I never did. 

Q. You could not be much of a treasurer if you 
neither made deposits to the company’s funds nor drew 
from them ? A. I provided for the overdrafts. 

Q. You provided for the overdrafts ? A. Yes, sir. 

Q. Do you mean to say that duriug the years you 
were treasurer of the United Press of New York that 
that corporation was in the habit of overdrawing its 659 
bank account ? A. The accounts were not overdrawn, 
because the bank was authorized to send all checks to 
Chicago. 

While I was treasurer, drafts made upon the bank 
account of the United Press of New York were drawn 
by the general manager ; on the bank here, where the 
account was kept. They were probably signed by Mr. 
Mason, or may have been by Mr. Cottrell the cashier. 
That was the way the money was got out if it was once 
deposited. These drafts were drawn on the account 660 
of the United Press in the Phoenix Bank of New York 
or the Chemical National Bank ; one or the other. 

The United Press of New r York had an account with 
the Chemical Bank in New' York. It had two ac¬ 
counts ; one at a time. 

Q. Was the account in one bank closed and the 
balance transferred to another, or were the two ac¬ 
counts kept at the same time. A. No. 

Q. Two accounts kept at the same time ? A. No. 

Q. In separate banks ? A. No. I don’t know when 
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661 that change was made. I had all to do with it; 
but I don’t remember anything about it. I don’t 
remember whether there was a bank account in favor 
of the United Press of New York in either the 
Chemical National Bank in New York, or the Phoenix 
National Bank in New York, on December 8, 1892. I 
don’t remember whether the bank accounts of the 
United Press of New York, during my term as treasurer 
of that corporation, were ever kept anywhere else than 
in the Chemical National Bank of New York or the 

662 Phoenix National Bank of New York. I could not 
swear they were not. I told you I didn’t remember. 

Q. Well, there were bank accounts in favor of the 
United Press of New York in either the Phoenix 
National Bank or the Chemical National Bank in New 
York City, either in one or the other, all the time while 
you were treasurer of the United Press of New York, 
were there not ? A. No, because I presume it took a 
little time to change after I was made Treasurer. 

Q. Do you want to be understood, Mr. Walsh, as 

663 going on record, that although you were treasurer of 
the United Press of New York from November, 1891, 
until February 10th, 1894, you have no knowledge of 
where the banking accounts of that corporation were 
kept ? A. I have already stated that during part of 
the time they were kept either in the Phoenix National 
Bank or the Chemical National Bank here. I can’t 
answer as to all that time. 

Q. So far as you know they were never kept any¬ 
where else during that time ? A. Well, I think there 

004 was an account in the Park when I came in, but I 
don't remember about that. 

Q. You mean the Park National Bank? A. Yes, 
the National Park Bank. 

I remember when the United Press of New York 
was organized. I think it was prior to 1884. 

Q. It must have been since the Chicago Herald had 
its news service in 1885 ? A. Mr. Scott ran it at that 
time. 

Q. Prior to 1884 ? A. Well, the United Press of 
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New York had a predecessor called the United Press 665 
Association 

Q. The new organization was simply the old one 
with its name changed ? A. I don’t know. 

Q. That was prior to 1884? A. I thiuk so. 

I don’t know whether the United Press of New York 
has never been dissolved as a corporation. I never 
heard that it had been. I don’t recollect when the 
United Press of Illinois was organized. I can’t give 
the date. I don’t recollect whether it was subsequent 
or prior to the organization of the United Press of 666 
New York. It may have been subsequent. I don’t 
recollect whether it was organized in 1887. I don’t re¬ 
member a certain action brought by the United Press 
against Clayton McMichael in which I was summoned 
as a witness before trial in March 1898. I remember 
giving some testimony in an action, in the office of 
Swayne & Swayne, Equitable Building, 120 Broad¬ 
way, in 1898, but I don’t remember which case it was. 

Q. I call your attention to the following, which ap¬ 
pears in the typewritten notes of that testimony, at 667 
page 20: 

“ Q. State, Mr. Walsh, wliat position in the United 
Press of Illinois you occupied at that time, that is in 
the year 1887 ? A. I was Treasurer. Q. State, if 
you please, fully, what offices you held and between 
what times ? A. I was President at the start and af¬ 
terwards Treasurer. When the change took place I 
don’t know. Q. Of what Company ?. A. The Illinois 
Company.” Did you so testify ? A. I said to-day 
that I was not Treasurer of the Illinois Company al- 668 
ways. 

Q. Although you were President of the Company at 
the start you waut it to go on record now that you 
dou’t know when it was organized ? A. Yes, that is 
what I want to do. 

I have no idea when I became Treasurer of the 
United Press of Illinois. I ceased to be Treasurer of 
the United Press of Illinois sometime in 1894. I re¬ 
signed in February 1894. I afterwards withdrew that 
resignation. 
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669 When the Herald withdrew from The United Press, 
I thought it was a decent thing for me to resign, and I 
did ; and then the people in charge of the United Press 
acted badly about the payment of a debt that the 
Illinois Company owed the Chicago National Bank, 
and I concluded that the bank would be better pro¬ 
tected if I remained treasurer and director. They owed 
us about $40,000. My resignation was handed in 
about February 8th or 10th 1894. I don’t know how 
soon after that the debt was paid. It was not my 

670 debt. I don’t remember how long, it was before the 
debt to the Chicago National Bank was paid. It was 
paid shortly after. I don’t remembei whether it was 
during the month of February 1894. I cannot swear 
it was not. 

Q. Isn’t it a fact, Mr. Walsh, that you remained as 
director or treasurer, or both, of the United Press of 
Illinois, for a long time after that debt was paid ? A. I 
haven’t any recollection on the subject and I refer you 
to the records. 

671 Q. Is is not a fact that during the years 1894, 1895 
and 1896 and part of 1897 you were director in the 
United Press of Illinois ? A. I refer you to the 
records. 

Q. You can’t answer without? A. The record would 
be more accurate than my recollection. 

Q. Will you give the best answer that you can Mr. 
Walsh? A. I refer you to the records. 

Q. Do you decline to answer? A. I don’t remember. 

Q. That is the best answer you can give ? A. Yes. 

672 Q. Is it not a fact that during the summer of 1895 
tliere was a stockholders and directors meeting of the 
United Press of Illinois held in Chicago and that on 
that occasion you were visited by Messrs. Spinney and 
Reick and you gave them your final resignation at that 
time ? A. I have no recollection. 

I did testify upon my examination in chief that at one 
time the United Press of Illinois acquired stock in the 
United Press of New York. I don’t remember the date 
of the first acquisition of the stock. Phillips bought 
the stock. 1 think the Illinois corporation furnished 
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the money or else I did. I liave no accurate knowledge 673 
on the subject ; but I think Mr. Phillips furnished the 
money himself. 

Q. Then why do you say the United Press of Illinois 
bought the stock if Phillips bought it? A. They took 
it off Phillips’ hands. 

Q. The Illinois Company ? A. Yes. I was present 
when it took it. 

Q. Did you sign any checks for that purpose? A. 

I don’t remember what was done. 

Q. What was the amount of stock w hicli Phillips 674 
acquired on the occasion to which you refer ? A. I 
think the first block was three or four hundred shares ; 
maybe more. 

Q. You mean Mr. Walter P. Phillips ? A. Yes. 

Q. Where did he get the stock ? A. I don’t know. 

Q. When did he get it ? A. I don’t recollect. 

Q. How much money did the United Press of 
Illinois pay for it ? A. My recollection is that the 
Illinois Company paid par for all the stock in the New 
York Company that it ever acquired. 675 

Q. Well, now this stock, which you say was bought 
by the United Press of Illinois, was bought from the 
several holders of it ? A. Picked up, yes. 

Q. Then it wasn’t bought from the United Press of 
New York ? A. It was its own stock. 

Q. That is plain enough. At the time of this pur¬ 
chase of the three or four hundred shares was it in 
the treasury of the United Press of Nev r York? A. 

It had been in the treasury. 

Q. Then it was bought from the United Press of 676 
New York? A. I don’t know where it came from. 

Q. What did you mean by your testimony that that 
stock w'as bought from the United Press of New 
York ? A. I never testified to that. 

Q. That I am in error as to that supposition ? A. 

You are. 

Q. As a matter of fact no stock in the United Press 
of New York w'as bought by the United Press of Illi¬ 
nois directly from the United Press of New York, was 
it? A. I don’t think so. 


ii 
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677 Q* It was in all cases bought from the individual 
holders ? A. That is my recollection. I told you I 
don’t remember where it came from, 

Q. As far as you know, the entire capital stock of 
the United Press of New York, which amounted to 
$20,000., was issued, there wasn’t a share of it in its 
treasury? A. I don’t think so. 

Q. And these purchases of stock were made from 
time to time as purchases could be made ? A. That 
is my recollection, yes. 

678 Q. What was the total amount of capital stock in 
the United Press of New York, which was finally ob¬ 
tained by the United Press of Illinois, as you say ? A. 
All of the stock except thirty shares or thereabouts. 

Q. And do you go on record as testifying that all of 
the money which purchased stock in the United Press 
of New York was furnished by the United Press of 
Illinois ? A. I go on record as saying that the United 
Press of Illinois paid par to the United Press of New 
York. 

679 Q. Then if it acquired all the shares, it must have 
paid par? A. It did. 

Q. Then } t ou swear that the money was furnished 
by the United Press of Illinois to buy this stock ? A. 
I don’t remember who made the purshases, but the 
stock was finally landed in the treasury of the United 
Press of Illinois, which concern paid par for it. 

To Mr. Fay : 

680 ^ You mean ^ ie P ress of Illinois paid par 

for the stock at the time it acquired it, irrespective of 
wheie it came from ; whether it was bought from the 
original holders or not ? A. Yes, sir. 

To Mu. Davis : 

Q. About thirty shares of the stock of the United 
Press of New York are still outstanding ? A. I don’t 
know. 

Q. Well, didn’t you say the United Press of Illinois 
got it all except about thirty shares ? A. It had ac- 
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quired that before I dissolved my connection with the 681 
Illinois Company. 

Q. And that was up to February 10th, 1894 ? A. 

Yes, sir. 

Q. Was that stock transferred on the books of the 
United Press of New York to the United Press of 
Illinois ? A. I don’t remember ; probably not. 

Q. Did you ever have as Treasurer, or otherwise as 
an officer of the United Press of Illinois, in your per¬ 
sonal possession all those certificates ? A. I had all 
of the stock of the United Press held by the Illinois 682 
Company in my personal possession. 

Q. Is it a fact that you had personal possession of it 
as trustee and not as treasurer of the Illinois Compauy ? 

A. No, sir, I had it as Treasurer of that Company. 

Q. How were the certificates made out ? A. I don’t 
remember how they were made ont. 

Q. Did the United Press of Illinois own those 480 
shares, and if they were the real owner of them, was 
or was not the stock transferred to them on the books ? 

A. They were transferred to somebody who repre- 683 
sented the real owner. 

Q. I asked you if the United Press of Illinois owned 
those 480 shares and if they were the real owner of 
them, was or was not the stock transferred to them on 
the books ? A. I don’t know. 

Q. Did you ask to have them transferred? A. No. 

Q. Now, Mr. Walsh, the conclusion of your testi¬ 
mony is with the United Press of Illinois haviug en¬ 
tirely bought out the United Press of New York, isn’t 
it ? A. When I dissolved my connection with it it 684 
had not acquired all the stock of the New York Com¬ 
pany. 

Q. You say you were Treasurer of the United Press 
of New York during the year 1892 ? A. Yes. I 
think so. 

Q. Where were you in December, 1892 ? A. In this 
country. 

Q. Were you in the City of New York? A. Very 
likely. 
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685 Q- Will you swear you were ? A. No, I have no 
recollection on the subject. 

Q. I am asking you if you will swear you were 
here ? A. I might have been. I was here in Decem¬ 
ber, 1892. 

Q. How do you know you were ? A. Because this 
Associated Press deal came up. 

Q. The business of the New York Associated Press 
was transferred to a corporation known as The United 
Press on December 8th, 1892, was it not ? A. Yes. 

686 Q. Was there an instrument signed by the New 
York Associated Press transferring it, and by the 
United Press, or any of its officers, accepting it ? A. 
I don’t know. 

Q. Do you know how that transfer was made ? A. 
When I came here the transfer had been made. 

Q. Why you just testified that it was made Decem¬ 
ber 8th, 1892. Do you mean to say that you did not 
come here until after the transaction had been com¬ 
pleted ? A. I testified that I was informed about the 

687 conclusion of the transaction after the thing was done. 

Q. You did not personally participate in any of the 
negotiations which consummated that transfer ? A. 
No, sir. 

Q. You don’t know anything about it, except what 
was told you ? A. Yes, what the parties on both 
sides told me and what was done. The business was 
actually transferred. 

Q. But you don’t know whether it was done in 
writing or orally or how ? A. No. 

688 Q. Then the testimony which you gave upon your 
examination in chief, which was to the effect that you 
knew to which United Press the transfer was made, 
was based entirely upon what was told you by other 
people ? A. That was the agreement of the people on 
both sides. 

Q. You stand on your answer ? A. Yes, sir. 

Q. Where were the Treasurer’s books of the United 
Press of Illinois and the Minute books and the other 
records of the United Press of Illinois kept ? A. In 
Chicago. 
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Q. When were they first taken there or begun 689 
there ? A. When the company was organized. 

Q. That was in 1887 ? A. Yes, if you say so. 

Q. Were they always kept there ? A. Yes. 

Q. In whose possession ? A. Mine. 

Q. Your personal possession ? A. Yes. 

Q. Is there any record on the books of the United 
Press of Illinois with respect to the assignment and 
transfer of the contracts and business of the New York 
Associated Press to the United Press of Illinois ? A. 

I refer you to the books. 690 

Q. Was there any document signed accepting that 
transfer ? A. I don’t know. 

Q. Did you ever inquire whether any such document 
was signed ? A. I don’t remember. 

Q. Did you ever see such document ? A. I think 
not. 

Q. Is there any record upon the books of the United 
Press of Illinois which shows anything—any single fact 
respecting the trausfer of the business of the New York 
Associated Press to the United Press December 8th, 691 
1892 ? A. I refer you to the books. 

Q. Is that the best answer you can give ? A. The 
very best. 

Q. You read those books, did you not ? A. The 
Minutes. 

Q. Yes ? A. I presume I did. 

Q. You had the Treasurer’s books ? A. I didn’t 
keep them. 

Q. You were Treasurer, were you not ? A. Yes. 

Q. Did you ever examine the Treasurer’s accounts ? 692 
A. Yes. 

Q. Is there any entry in the books of the United 
Press of Illinois which shows the transfer of any money 
property contracts or business of any kind from the 
New York Associated Press to the United Press? 
(Question not answered). 

Q. I call your attention to the following, taken from 
your deposition in the action brought by the United 
Press against Clayton McMieliael, said deposition 
being taken on March 25th, 1898. The language to 
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693 which I direct your attention is on page 47 : “ Q. 
Where is the record of that transfer ? A. Is there not 
some paper here to show that the paper is in exist¬ 
ence ? Mr. Laffan and Mr. Phillips supervised that. 

Q. Was there no document signed ? A. I suppose 
there was, I was not president, nor treasurer, nor sec¬ 
retary. Q. Did you ever inquire whether such a doc¬ 
ument was signed ? A. I don’t think I saw auy docu¬ 
ment except the letter.” Is that testimony correct ? 
A. Yes; except as to the statement that I was not 

694 treasurer, which must be a stenographic mistake in 
that record. 

Q. Now the New York Associated Press, at the time 
of the supposed transfer of its business and contracts 
to the United Press, had some money in bank, did it 
not? A. I don’t know. 

Q. Did you inquire as Treasurer ? A. It was the 
business of the treasmer to receive the things that 
were brought to him and pay out on proper order. 

Q. Are there any records on the books of the United 

695 Press of Illinois showing that at the time of the trans¬ 
fer of the contracts and business of the Associated 
Press to the Illinois United Press, the United Press 
got any money ? A. I refer you to the books again. 

Q. Will you swear that there is any such record 
there ? A. I don’t know. 

Q. Did you ever look ? A. I couldn’t tell you. 

Q. Did you ever endeavor to inform yourself as 
Treasurer of the United Press of Illinois whether or 
not there was any money or not coming to you as 

696 Treasurer in consequence of that transfer? A. I was 
not the collecting officer. I simply received what was 
brought to me and paid it out on proper order. 

Q. If the business of the New York Associated Press 
was transferred to the United Press of Illinois, as you 
say you know, why didn’t you try to find out what was 
coming to you ? A. Because Mr. Phillips was doing 
the business. 

Q. But you were Treasurer? A. Yes. 

Q. Well, wouldn’t there be something coming to you 
in the way of property for which you would be held 
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personally accountable ? A. I would not be held ac- 697 
countable for anything I did not receive. 

Q. Was there a resolution of the Board of Directors 
of the United Press of Illinois accepting the transfer 
of the business of the New York Associated Press to 
the United Press of Illinois ? A. I refer you to the 
book. I don’t recollect. 

Q. I call your attention to the following language 
found at page 59 of the McMichael case above referred 
to : “ Q. Was there a resolution of the Board of Direc¬ 
tors of the Illinois Company accepting the transfer of 698 
the business of the New York Associated Press to the 
United Press of Illinois ? A. I don’t think there was 
any formal resolution of the Board of Directors, but I 
knew what was going on.” Did you so testify ? 

A. I presume I did if you have got it there. 

Q. It does not coincide wilh your testimony to-day ? 

A. Yes, it does, precisely. 

Q. Was there any formal resolution of the Board 
Directors of the United Press of Illinois or of the 
Committee of the United Press of Illinois accepting 699 
business and contracts of the New York Assooiated 
Press to the United Press of Illinois ? A. I have not 
any recollection. I refer you to the books. 

Q. In your examination in chief you testified with 
respect to the issuance of $72,500 worth of stock in the 
United Press of Illinois to the members of the New 
York Associated Press ? A. Some of the members. 

Q. At the time the transfer was made, December 8, 

1892, if I remember rightly, you testified to this effect 
in your examination in chief : “ It was arranged to give 700 
$72,500 of stock in the United Press of Illinois to the 
World, Herald, Sun and Tribune as a consideration 
for the transfer of the business of the New York As¬ 
sociated Press.” A. I know it was one of the con¬ 
siderations. I also deny that I said it was a condition 
of the transfer. 

Q. Did you not testify, Mr. Walsh, in your examina- 
tisn in chief, to this effect : “ I know it was one of the 
considerations of the transfer ” ? A. I know it was one 
of the considerations. 
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701 Q. Did you not say you knew it? A. I also told you 
I was not present at the negotiations, so I didn’t 
know it. 

Q. Isn’t it a fact that all those papers did not get 
$72,500 of stock ? A. That was the arrangement. 

Q. Isn’t it a fact that the World, Herald, Sun and 
Tribune did not each get $72,500. worth of stock in 
the United Press of Illinois ? A. I gave you my recol¬ 
lection of it. I refer you again to the record. 

Q. You swear that they each got that amount of 

702 stock ? A. I say that was my recollection. 

Q. Isn’t it a fact that the Sun was in the United 
Pm s nearly a year before that time ? A. Y es. 

Q. Isn’t it a fact that the Tribune was at that time 
and had for some time prior thereto been a stockholder 
in the United Press of Illinois ? A. Yes, that was an¬ 
other bluff. 

Q. Mr. Walsh, was the World ever a stockholder in 
the United Press of Illinois ? A. Yes, the stock was 
issued in the name of somebody for the World. 

703 Q. When ? A. I don’t remember when. 

Q. Was the Herald ever a stockholder in the United 
Press of Illinois ? A. The stock was issued in the 
name of James Gordon Bennett. 

Q. When ? A. The record will show the date. 

I won’t undertake to fix the time. I don’t remember 
the dates. The members of the New York Associated 
Press on December 8th, 1892, were the Herald, the 
World, the Times, the Mail and Express, the Tribune 
and the Journal of Commerce. I think the Sun was 

704 already out. I don’t think the Journal of Commerce 
ever got any stock in any of the United Presses. I 
don’t think the Mail and Express ever got any. The 
Times bought some ; a big block ; I don’t remember 
how T many shares. I think it was more than $72,500. 
I think they bought it after December 8, 1892. Mr. 
Laffan didn’t wan’t the Times to come into the United 
Press ; and I didn’t want what Laffan didn’t. I don’t 
know whether the question of issuing $72,500. of stock 
to the Times had anything to do with the transfer of 
the business. Mr. Laffan arranged that. The Times 
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bought some stock in the open market. I don’t know 705 
where it got it. 

Q. Do you remember testifying on a former occa¬ 
sion that it got it from Charles Baldwin ? A. I think 
it got it from somewhere up there. 

Q. Now Mr. Walsh you have testified that in your 
opinion the business of the New York Associated 
Press was transferred on December 8, 1892, to the 
United Press of Illinois ? A. I testified that that was 
the agreement of all the parties concerned. 

Q. Is that your opinion now ? A. I haven’t a differ- 706 
ent opinion now to what I had then. 

Q. Were there contracts for news service made by 
one United Press or the other after this transfer ? A. 

I don’t know. Mr. Phillips attended to all that. 

Q. You were at that time a treasurer and director in 
the United Press of Illinois, yet you say you have no 
knowledge on the subject of what contracts were made 
or by what corporation after this transfer ? Did you 
ever inquire as to whether any had been made ? A. I 
presume that Phillips told me. 707 

I haven’t any recollection as to whether the New 
York Tribune, the New l"ork Herald, the New York 
World, the New York Times, the New York Sun, the 
Mail <fc Express, the Journal of Commerce, got con¬ 
tracts with the United Press of Illinois for a news 
service after December 8th, 1892. 

Q. Are you able to state whether or not any contract 
for a news service was made by the United Press of 
Illinois after December 8th, 1892 ? A. You make a 
distinction between a franchise and a contract. 708 

Q. Is there not a difference between a news franchise 
and a contract to deliver news to newspapers ? A. A 
news franchise is a certificate saying that the news¬ 
paper is entitled to receive the news subject to the 
by-laws. 

Q. Look at the paper which I now show you and 
say if you recognize it all all ? (Witness shown De¬ 
fendant’s Exhibit 1.) A. I wrote it. 

Q. Do you mean to say that you wrote the original 
of which this is a copy ? A. You bet I did. 
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Q. Is it not a matter of fact that the franchises are 
printed ? A. I wrote the text and then had the docu¬ 
ment engraved. 

Q. Do you mean to be understood as saying that 
there is no difference between a news franchise and a 
contract for a news service ? A. A contract is unusual. 
Of course you can make a difference. 

Q. I am asking you if there is not a difference, a 
very substantial difference ? A. No, sir. 

Q. A franchise is only signed by one side? A. That 
is the weak spot of the United Press. 

Q. It does not fix the rate? A. That is subject to 
the by-laws. 

Q. That document at which you now look and which 
was called to your attention before does not fix the 
rate at which the Tribune is to pay for its franchise? 
A. This document refers to the by-laws and the by¬ 
laws gives the directors the right to fix the rate and to 
change it. 

Q. Then that document itself does not fix the rate ? 

711 v 

A. It refers to the by-laws. 

Q. Then don’t the by-laws fix the rate ? A. The 
by-laws don’t fix the rate. The by-laws give the di¬ 
rectors the right to fix the rate. 

Q. Then the rate and the other directions on which 
the news service is to be delivered by the Press As¬ 
sociations is the subject of a separate document ? A. 
No, sir, it is not. This refers to the by-laws, and the 
holder of this certificate has the right to receive the 
news subject to the terms of the by-laws and at a price 
to be fixed by the Directors. Any different contract 
to this was unusual and I don’t remember one now. 

I don’t recollect wdiether over 20 of the newspapers 
which received the United Press service had a written 
contract with that organization. The United Press 
had a foreign contract. I remember a contract which 
it had with the New York State Associated Press. 
That was probably with the New York Company. 
I don’t know' when it was made. I don’t know that it 
was made December 8, 1892. I refer you to the record 
as to whether it is a fact that the United Press of 
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71 ^ 

New York was a part}’ to a number of contracts, both 1IO 
for news service and for wire rentals and other pur¬ 
poses pertaining to its business after December 8, 
1892. I haven’t any knowledge on the subject that 
would enable me to give an accurate answer. There 
was a contract which the United Press of New York 
had with the Baltimore & Ohio Telegraph Company. 

I don’t remember negotiations made with the Western 
Union Telegraph Company in behalf of the United 
Press looking to a transfer of that contract from the 
United Press of New York to the United Press of 
Illinois. Phillips attended to all that. After Decem¬ 
ber 8, 1892, the contracts, for the delivery of news or 
wire rentals, or for any other portion of the business, 
Phillips always made, in the name of The United 
Press ; without making any distinction. I won’t swear 
to that, but that is my recollection. I don’t think 
you could turn up a contract that said The United 
Press of New York. I never saw the contract between 
the Associated Press of the State of New York and the 
United Press. I don’t recollect whether there was a 
contract made on February 3rd, 1893, between the 
United Press of New York, in terms, and the Great 
North Western Telegraph Company. I don’t know 
whether, on April 10th, 1893, there was a contract be¬ 
tween The United Press of New York and the Gold & 
Stock Telegraph Company. 

I did state in my examination in chief that the 
United Press of New York delivered the new s service 
of the corporation called The United Press. It was 
the operating concern always. The United Press of 
Illinois never delivered a news service in its life either 
before or after December 8, 1892. 

Re-direct Examination, To Mr. Fay : 

Q. Mr. Walsh, you were asked on cross-examination 
in reference to having held 480 shares of the United 
Press of New r York, at one time, as Trustee ; was that 
before the purchase of that stock by the United Press 
of Illinois ? A. Before. No, it was not put in my 
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717 name as Trustee. That was done after the Illinois 
Company had paid for the stock. I find I testified 
that I didn’t remember in whose name the thing stood. 

Q. Didn’t you at one time hold that stock as trustee ? 
A. Yes, that was prior to the purchase of the Illinois 
Company. 

Q. In testifying that $72,500. of the capital stock of 
the United Press of Illinois was issued to the Herald, 
the World, the Tribune and the Sun, both in your 
examination in chief and in your cross-examination, do 

718 you mean that it was issued to those papers ? A. To 
individuals for those papers. 

Q. Mr. Walsh, testifying on cross-examination you 
stated that you knew to which United Press the 
assignment was made although you reached New York 
after the purchase of the New York Associated Press 
had been consummated. That is, you knew as an 
officer of both the United Press of New York and the 
United Press of Illinois that the transfer was to the 
United Press of Illinois ? A. Yes, sir. 

719 Q, Did you have any conversation with other officers 
of those corporations, and if so with whom, with refer¬ 
ence to the purchase of the business of the New York 
Associated Press ? A. My conversation was with 
Laffan and Phillips mostly. 

Q. They were officers of both United Presses ? A. 
Yes, sir. 

Q. Was that conversation held for the purpose of 
concluding the transaction ? A. Not after the deed 
was made. I got word by telegram. 

720 Q. Had there been a conversation or a meeting of 
the officers of the United Press of Illinois prior to that 
with reference to the purchase ? A. Yes ; we talked 
of it ; we thought it a good thing to capture the 
United Press of New York if we could. 

Q. Had Mr. Phillips and Mr. Laffan been authorized 
to make the purchase for the United Press of Illinois ? 
A. Yes, that any purchase they made would be satis¬ 
factory. 

Q. State if you know whether in concluding that ne¬ 
gotiation Mr. Phillips and Mr. Laffan acted as officers 
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of the United Press of Illinois or as officers of the 721 
United Press of New York ? A. For the United Press 
of Illinois. I have a distinct recollection of Phillips 
saying that it would make its stock very valuable. 

Q. State what was said to you by Mr. Phillips when 
you reached New York shortly after December 8, 1892, 
as to which United Press the business of the New York 
Associated Press had been acquired by ? A. I don’t 
remember just the language he used. 

Q. State the substance of what was said at that 
time? A. I cannot give you the language. 722 

Q. Did Mr. Laffan or Mr. Phillips state to you 
to which United Press this assignment was made? A. 

I cannot recollect the language. 

Re-cross Examination, to Mr. Davis : 

I could not tell you when the parties, to whom, I 
have testified, $72,500. of stock of the United Press of 
Illinois, was distributed, got the stock. I could not 
tell you how it was issued. At the time when the busi- 723 
ness of the New York Associated Press was transferred 
to the United Press, namely, December 8, 1892, all of 
the capital stock of the United Press of Illinois had 
been issued. And it probably had not a dollar’s worth 
in its treasury. The people who got the stock in the 
United Press of Illinois did not get it from the Com¬ 
pany, but from the holders of it. The holders thought 
it would be more valuable by reason of what they gave 
for it. 

Q. But it is a fact that the $72,500. of stock that was 724 
issued was obtained from the parties who got it from 
the holders of it ? A. Certain stockholders in the 
Illinois Company in possession of the stock surren¬ 
dered it so that the Company might be in a position to 
make this trade. 

Q. Is that correct, Mr. Walsh ? A. The stock was 
surrendered for that purpose. 

Q. You don’t know how or when or by whom it was 
done ? 

A. The stock books would show that. 
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725 Q. Nor the terms on which it was done ? A. No, sir. 

Q. In regard to the offer of purchase made by the 

Illinois United Press to the New York United Press, 
do you recollect the details of the making of the offer 
by the United Press of Illinois to the New York com¬ 
pany ? A. I think it was signed by me. 

Phillips, Laffan and myself got this offer up to¬ 
gether. I did not write it. I was not present when it 
was accepted. 

Q. Isn’t it a fact that it was accepted by a letter 

726 written by you ? A. The letter will show r what I did. 

Q. Then you say it was accepted ? A. I refer you 
to the records. 

Q. Was it accepted ? A. I think it w ? as. 

Q. What w r as the consideration that w as to be paid ? 
A. The records will show that. 

I cannot say from memory what the consideration 
was that was to be paid for the property, business and 
good will. I don’t remember whether it was $10,000. 
I couldn’t tell whether a bill of sale was drawn turn- 

727 ing over the business. I don’t remember whether there 
was a check drawrn for $10,000. 

Q. Was there any change of official position of the 
officers of the United Press of New York after the 
acceptance of that offer ? A. The records are better 
than my memory. I refer you to them. 

Q. Do you decline to answer except in that way ? 
A. The records are better than my recollectien. 

Q. Was that offer ever carried out ? A. The offer 
of purchase ? I don’t know. 

728 Q. At this length of time you are willing to say that 
you don’t know ? A. Yes. 

Q. As a matter of fact are not you able to say that 
it was not carried out ; that the property and business 
and assets of the United Press of New York were 
never transferred to the United Press of Illinois ? A. 
I don’t think there was any formal transfer. 

Q. And there was never any change of position ? 
A. I refer you to the records of the office, they will 
tell that story. 

Q. I call your attention to your testimony, on page 
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41 of the stenographer's minutes in the McMichael ^29 
case, above referred to, and now repeat for the pur¬ 
pose of refreshing your memory what is therein 
found ? " Q. Was that offer ever carried out ? A. 

We began to carry it out by changing the franchises, 
but that operation was never completed. Q. You 
could not change all the franchises ? A. No. Q. The 
holders of these franchises objected ? A. I think so.” 

Do you now confirm that testimony ? A. Yes. 

The defendant, further to maintain the issues on his 
part, called as a witness the defendant FELIX ^0 
AGNUS, who, being duly sworn, testified as follow s : 

Direct Examination, To Mr. Fay: 

My name is Felix Agnus. I am the publisher of the 
Baltimore American, Trustee, in the City of Baltimore, 
Maryland. I am one of the defendants in the action. 

I believe I am the only defendant who has appeared. 

I was prior to 1894, a member of an association known 
as the Baltimore News Association. The members of *^1 
that Association so far as I remember, were George 
W. Abell, of the Sun; Mr. Beckhofer, of the Baltimore 
Herald ; Mr. Baine, of the German Correspondent, and 
myself, of the Baltimore American. Only one of the 
other members of that Association is now living. Both 
of my associates in the defense of this case are dead. 

Mr. Abell died about 5 or 6 years ago, and Mr. Bock- 
hofer died about 4 or 5 years ago. I am the only one 
of the persons named as defendants in this action who 
is living; the others are dead, otherwise they w ould ^2 
be here to defend the case w r ith me. 

The Baltimore News Association had a contract with 
the New York Associated Press;—the old Associated 
Press. We knew of an association known as The 
United Press. 

I did not know at that time that there were two 
associations known as the United Press. I knew 
nothing about the State of which, the one which we 
dealt with, was a corporation. In my deposition, 
which has been read here, in referring to the United 
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733 Press, I did not mean to intimate that I knew which 
United Press it was. 

Q. When did you first get any word, and if so, what 
word, with relation to the alleged assignment of your 
contract with the New York Associated Press to some 
corporation known as The United Press ? A. As I 
said before, we belonged to the Associated Press, 
which was something of a union of papers who were 
amalgamated together, and we were contributing news 
to the Association and they to us. They gave us more 

734 than we gave them ; hence the contract that we had 
with them. By that act we were receiving foreign de¬ 
spatches which we could not control. Hence with this 
old Associated Press we had this working arrangement. 
In fact most of the large papers of the country were 
doing business with it. When we first heard of some 
trouble here in New York we became very much 
annoyed by it ; we wanted to know where our news 
supply would come from, as the news of a newspaper 
is its substance, its bread and butter. We felt nervous 

735 and worried. Kurnors fell thick and fast and at the 
same time we noticed that Associations were forming, 
not only in New York but in other States. The New 
England people were getting together ; the South¬ 
ern Association were getting together ; and we felt 
really as a bark on a wild sea,—we didn’t know which 
way to go which way to turn. We heard that there 
was forming here in New York a stock Association to 
be controlled by a few men, and that they proposed to 
haudle and sell the news, and make money on it. 

736 Naturally we felt nervous on the subject; and, know¬ 
ing that we were part educators iu the community in 
which we lived, we made up our minds to try to bar 
any such attempt, so much so that even before the 
Baltimore News Association moved in the matter, the 
western newspapers and the southern newspapers and 
some of the papers here in New York were moving to¬ 
gether to form a mutual association that should be 
strictly for news purposes and not a money making 
concern. It was merely to protect one another. 

I first learned that our contract with the Asso- 
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dated Press had been assigned, or was alleged 737 
to have been assigned and transferred to some corpo¬ 
ration known as the United Press, I think in 1892, 
about the time that this Association, the old New York 
Association, expired. And that was about December 
8, 1892. That was the first I heard of it. We first 
heard of it then. We never received any communica¬ 
tion to the effect that the United Press would there¬ 
after deliver the news service to us. Not in that shape. 

We had rumors. 

After December 8th we commenced taking the news 738 
service from the United Press. There was no infor¬ 
mation given to me or any statement made to me at 
that time to lead me to believe which United Press 
that was. 

Q. You may state whether or not, if you know, any 
assignment from the New York Associated Press to 
the corporation known as the United Press of the con¬ 
tract which the New York Associated Press had with 
the Baltimore News Association was ratified and as¬ 
sented to by the Baltimore News Association. 739 

Objected to by plaintiff, as calling for a con¬ 
clusion. Objection sustained. Defendant ex¬ 
cepts. 

The Court : I do not want to exclude facts. 

You may bring out what was done or what was 
not done. 

Q. State what happened, what took place, after you 
received word of some kind that this contract that you 740 
had with the New York Associated Press had been 
assigned to some corporation known as the United 
Press. 

The Court : Take it from this point. You had some 
sort of notification that the New York Associated Press 
went out of business. 

The Witness : Over the wire, I believe, a 
general despatch sent or signed but by whom 
I don’t know. Whether it was sent to me or 
merely to the editors I could not say. But we 
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741 knew that the Associated Press had merged into 
another New York Association and—of course I am 
giving to you what we heard—we heard that it was 
thrown into the stock company that I have mentioned. 

The Court : The question is what negotiations or 
conversations did you have, as representing your asso¬ 
ciation, with any representatives of the new association 
to which you have alluded. 

The Witness : We received nothing of a consuming 
nature, and we detailed one of onr associates, Mr. 

742 Beckhofer, to come and try to fiud out in New York 
City what was the status of our position. He first 
tried to find the agent of the U. P. but he could not. 
He called on the Manager of the New York Herald, 
whose name for the moment fails me—Mr. Howland— 
he called on Mr. Howland, and ho gave him no satis¬ 
faction whatever, merely telling him that something 
would be done with the back country papers, and not 
to worry, not to fret. In other words, he left him 
under the impression that we were in new hands and 

743 they would dictate their terms later. But then and 
there we received no information and no satisfaction 
whatever. 

To Mu. Fay : 

Q. How long, if you know, did the negotiations with 
reference to this contract, this assignment to the cor¬ 
poration known as the United Press, continue between 
the Baltimore News Association and the United Press? 
A. There were no assignments. 

744 Q. I ask you how long the negotiations continued? 
A. They continued all the time. 

Q. Did they continue up until the time you ceased 
taking the news service. A. We were afflicted, and we 
desired to take news from them, but we felt so unsafe 
that we went with this new association that I alluded 
to a while ago, our mutual news association. 

Q. To how many papers outside of the Baltimore 
News Association was the United Press delivering 
news service in Baltimore at that time ? 

Mr. Davis : That is all in. 
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A. It was delivering it, I believe, to the News, and 745 
also to the Sun, and also to the Journal, and I believe 
to the World. 

Q. How many of those papers, if any, were clients 
of your Association ? A. At first the News was, and 
so was the Journal ; and later, I won’t say for certain 
whether the World was. It was a little afternoon 
paper. 

The Journal paid the Baltimore News Association 
for a news service from it, I believe §50 a week. When 
the New York Associated Press went out of business, 746 
December 8, 1892, and the United Press began to de¬ 
liver the news service, we lost this clientage of the 
Journal. They received their despatches direct from 
the new association. And we ceased receiving from 
the Journal the compensation of §50. a week. Also 
the “ News ” ceased. I don’t remember whether any 
arrangement was ever made between the Baltimore 
News Association and the United Press in reference to 
the loss by the Baltimore News Association of the 
clientage of the Journal of Baltimore. I don’t think 747 
any payment was ever made to the Baltimore News 
Association by the United Press on account of the loss 
to us of the clientage of the Journal. 

I recollect the receipt of §4300. from the United 
Press, whichever one it may have been. The circum¬ 
stance and the reasons for which that was paid are, 
briefly, that: we had been receiving the news from 
this New York association from week to week and 
month to month ; aud in the meanwhile we noticed 
that the Evening News of Baltimore persistently re- 748 
fused to pay an old assessment to us, to our Baltimore 
Association, they claiming that they had made a work¬ 
ing contract with this new United Press Association. 
Things went on from day to day, becoming very un¬ 
satisfactory in the news sense. We were not satisfied 
with the allotments sent to Baltimore. As Mr. Laffan 
said yesterday, he would give us 250 words when he 
was keeping 500 ; we felt that we were receiving some¬ 
thing of a pony service; that means that the de¬ 
spatches were curtailed; we felt that we were a large 
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749 metropolitan paper and it was an injustice to us ; we 
found also that throughout the news the substance of 
it was not what we required ; it was in its nature, we 
felt, speculative and commercial; then, we found a 
good deal of it, in running through the news, was what 
we would call advertisements; it was sent to us 
directly from New York, and, if the night editors were 
not on the watch, those advertisements would appear, 
to our detriment. We were feeling this keenly, and in 
going about the country we found a good many of the 

750 papers were a good deal of our way of thinking. As 
to the payment of 84300., and the transactions between 
my associates and the representatives of the United 
Press, under which they refunded that sum to us ; it 
was refunded to us without any special request, or 
without any special asking in any way, shape or man¬ 
ner, more because they felt that the storm was brew¬ 
ing—the papers throughout the country were leaving 
them and that they felt if they could keep the Balti¬ 
more Association in line that it might help them. 

751 Their service had been very bad to us, and they knew 
that sooner or later we would join the Chicago papers, 
the Pittsburgh papers and all the country papers that 
had left them. We found the news was getting worse 
and worse in substance. Then to avoid this the gentle¬ 
men came to Baltimore. The first cause of it was a 
meeting between me aud Mr. Phillips who is here today, 
in Chicago. That is why I wanted to bring that up. 
I met Mr. Phillips in Chicago at one of the principal 
hotels there, in company with Mr. Walsh. He came 

752 to me in a friendly way and asked me how we were 
satisfied in Baltimore. I told him not at all. 

Mr. Davis : Can you give us the day of that ? 

The Witness : It was during the summer of 1898, 
during the time of the Exposition. I told Mr. Phillips 
we were not getting along at all; that we were dissat¬ 
isfied with the nature of the news and were dis¬ 
satisfied with the manner in which we had been treated 
by his association; that we did not like to stop fairly, 
but that most likely we would leave, and follow the 
other country papers. He seemed nervous and wor- 


Digitized by 


Google 
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volunteered to tell me that if we could be pacified that 
the news would be takeu up and improved in quality 
and that the injustice of the $4,300. of which we had 
spoken, which they had taken from us, would be re¬ 
turned to us—to our Association. On my return to 
Baltimore, perhaps a week or so later, I mentioned it 
to my colleagues of the Sun, of the Herald and the 
German Correspondent, and I think that very state¬ 
ment is on the minutes of our Association. And that 
was the basing of the return of the $4,300. It was vol- 754 
unteered by Mr. Phillips, and later a committee came 
on to see us from New York, consisting of Mr. Laffan 
and I think Mr. Phillips—I wouldn’t swear to that; 
but I know Mr. Spinney was there and Mr. DeGraw. 
Were you not there, Mr. Davis ? 

Mr. Davis : No, sir. 

The Witness : I think there were one or two others. 

It is ten years ago, and it is pretty hard for a man of 
active life to remember. Col. Anderson was there. 
Ultimately the conversation I had had with Mr. Phil- 755 
lips had stirred them up. They came down, we wanted 
to stay with friends if we could—we are not violators 
of contracts, and we wanted to do all we possibly could 
do. We called a meeting, we all were present, four 
persons, and in the conversation they promised us bet¬ 
ter service, better news, and they promised us the re¬ 
turn of this $4,300. The money was sent to us perhaps 
a week or ten days afterwards; and the news, I am 
sorry to say, did not improve. The date of the issu¬ 
ance of these things I suppose are on record. I could 756 
not recollect that, but I believe that a month or tw o 
after that we were so dissatisfied that we determined, 
as such contract that they said would be kept up w r as 
not kept up,—we determined on the salvation of our 
industries and our properties to go where we felt we 
could be properly and safely treated. 

Q. At the time this $4,300. was paid was there any¬ 
thing said in regard to the old contract with the New 
York Associated Press, and if so, what ? A. It is 
hard to tell exactly. We heard that the Baltimore 
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757 Sun was either trying to control some news associa¬ 
tion. 

Q. You do not understand my question. At the 
time the $4300. was paid was anything said at that 
time in reference to your old contract with the New 
York Associated Press ? 

A. Some of the members spoke as carrying out the 
contract as they had found it ; and others wanted to 
make new contracts with us, individual contracts ; break 
up our association and come in with them. 

758 Q. Was any agreement made in that respect, and 
if so what ? 

A. No, sir, there was no agreement made whatever. 

Q. Was there auy agreement made at that time be¬ 
tween the Baltimore News Association and the United 
Press, if you know, with reference to the Journal in 
Baltimore ? A. I think they said that they would give 
us the income of it. Wouldn’t that be on our little 
record. 

Q. Please state as briefly as you can the causes or 

759 facts that led you to cease taking the news service 
of the United Press from February 14, 1894 ? 
A. As I stated before, the news service, which is 
our substance, worried us. We were receiv¬ 
ing what we called commercial advertisements. For 
example, if a banquet was to take place at one of your 
big uptown hotels we would receive the news : so and 
so was giving a big banquet to-night and this brand 
of champagne Veuve Cliquot, only was used, and 
Victoria Beina cigars. That we detected to be paid 

700 advertisements in that service. We had a great deal 
of trouble in cleaning all that out. Then we found 
that the historical service w as faulty. We would find 
incidents that would appear either in a foreign land or 
in this country would be written ahead, and, for ex¬ 
ample, sent early in the evening (to save expense, I 
suppose) and it would read, for example, that such and 
such a thing has taken place. Now I remember one 
instance, of an event in Vienna. Early in the after¬ 
noon we received despatches of a glowing parade, mag¬ 
nificent sunshine, the helmets of the troops were some- 


Digitized by Tooele 



191 


thing surprising ; and about two or three hours after 761 
that would receive another despatch telling us to take 
out the sunshine, that it was raining, and to take out 
the glitter, as everything was gloom, or words to that 
effect. Again, my night editors, especially, would call 
my attention to all these things. And my confreres 
of the Sun and of the News felt with me the great in¬ 
justice and the poor and bad service that was making 
us ridiculous in the face of the world. That is why we 
determined at all cost or risk to leave them and join a 
mutual association. 762 

Mr. Fay here asked leave to reserve one ques¬ 
tion, which was granted. 

Cross-examination, to Mr. Davis : 

Q. In your examination in chief you testified that 
prior to the collapse of the New York Associated Press 
in December 1892, the Baltimore Journal bought its 
news from the Baltimore News Association ; are you 763 
sure that that is the fact ? A. You have got the book. 

Q. No, I ask you ? A. I decline to answer that. 
After ten years I could not tell you. I was not secre¬ 
tary of our Association. 

Q. You might be mistaken if you so stated in your 
examination in chief ? A. I suppose so. 

Q. Is it not a fact that the question of the revenue 
derived from the Baltimore Journal arose between you 
and the United Press nearly a year after the downfall 
of the New York Associated Press? A. Those are de- 764 
tails that I could not answer. 

Q. If I were to show you something to refresh your 
recollection do you think that would enable you to 
qualify your answer in any respect, or would you be 
willing to ? A. Why, certainly. I am not obstinate. 

Q. I show you a letter ? A. Will you kindly read it. 

Q. It is too long to read, I was only going to call 
your attention to a single paragraph iu it relating to 
that matter only. What I show' you is a matter pur¬ 
porting to have been written November 10, 1893, to 
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765 the Baltimore News Association and signed by Finley 
Anderson. Now if you will look at the paragraph, 
folio 233, you will find something bearing upon that 
point. Just read that over to yourself and see if that 
refreshes your recollection on that point ? A. I don’t 
remember this. 

Q. Are you willing to concede that you might pos¬ 
sibly be mistaken with respect to your statement in 
your examination in chief that the Baltimore Journal 
ever bought its news from the Baltimore News Asso- 

766 ciation ? A. I think it did. 

Q. When did it buy its news ? Can you approxi¬ 
mate the date ? A. I could not. 

Q. Fix your memory upon December 8, 1892, which 
is the date of the collapse of the New York Associated 
Press. Are you willing to testify now that previous to 
that date at any time the Baltimore Journal bought its 
news from the Baltimore News Association ? A. I 
wouldn’t like to specify the date. But I am satisfied 
it was in our books. Of the date I couldn’t tell you. 

767 Q. You say it was previous to that ? A. No. 

Q. How about after that date ? A. I wouldn’t say 
either before or after. I am not going to try to dodge 
any question. 

Q. There is no imputation of that sort. I hope you 
will not feel offended if I cross-examine some. How 
about the revenue from the Baltimore World, to which 
you alluded in your examination in chief just now ? 
A. Not positively. I said 1 thought. I know that 
also at one time we were getting some revenue from 

768 them. 

Q. But you are unable to fix the date, even approxi¬ 
mately ? A. I couldn’t do it. 

I did not personally get any form of notice 
of the collapse of the New York Associated Press on 
or about December 8, 1892. I could not say that I 
saw it. I know it became newspaper talk. It was a 
newspaper revolution; even if we didn’t see it we could 
feel it. I don’t believe I have seen it elsewhere than 
in the columns of a newspaper; except in looking over 
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the record the other day. I don’t know how I got it 769 
or when ? 

Q. You know the fact that the New York Associated 
Press collapsed December 8,1892 ? A. Sadly so. 

Q. Therefore it couldn’t carry on that contract if it 
was out of business, and you expected a change naturally. 

Now you say } r ou sent Mr. Beckhofer to New York to 
ascertain the condition of affairs, and that he came 
back with word to the effect that it w as all right, or 
will be all right. Now do you want us to understand 
that you did not make any othor inquiry at that time, 770 
and that you accepted that general assurance when, as 
you say, the very life of your property was at stake ? 

A. That was all that we could do. 

Q. Didn’t you know with w r hom you were doing 
business? A. Not then. 

Q. Didn’t you inquire ? A. We did. 

Q. With whom were you doing business ? A. We 
sent to see Mr. Phillips once or tw r ice, but he could not 
be seen. 

Q. Could you not find out some other way with 771 
whom you wete doing business ? A. We could go to 
the office boy. 

One of my colleagues in the Baltimore News 
Association, namely, Mr. Abell, the proprietor of 
the Sun, was doing business with the United 
Press; but that was unknown to us. I never 
asked him a bit about where he got his news. I never 
asked any of the members where they got their news. 

I didn’t ask anybody where they were getting their 
news from. I minded my own business, and I got my 772 
news just where I could get it. I was particular 
enough to get it quick, and w r as thanking my special 
bureaus, my Washington bureau, my New York 
bureau, my Chicago bureau, wherever I could get 
special news. I was forced to it. In addition to 
those special bureaus of my own that I set up on my 
own account, for my own benefit, I was paying out 
some money each week for news service. Was paying 
some money to somebody for some new s apart from my 
personal private bureaus. I was paying that to the 
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773 Baltimore News Association. The Baltimore News 
Association got the news from the old Associated 
Press. After it was out of business, whoever had the 
wires furnished it to us ; whom it was we could not 
find out. We certainly did try to find out. I have 
answered that question. The effort that was exhausted 
in the trip of Mr. Beckhofer and in our attempt to see 
Mr. Pkillipps, was not the only effort we made to find 
out who was furnishing us news. There were other 
efforts. We came to the conclusion that your arrange- 

774 ments were not complete, hence we could not get any 
satisfaction. As far as rendering the news service, 
the news service did not go right on ; it fell off. We 
got some service. I cannot say that there was a single 
day when we failed to get any news. I got some 
news. It may not have suited or been what I wanted, 
in my opinion, but I certainly got news. There was 
no break in the service, whatever the character of the 
service may have been. 

Prior to December 8, 1892, the Baltimore News 

775 Association, of which I was President, did business 
with the New York Associated Press. I believe the 
New York Associated Press had in Baltimore during 
the period while that contract was in force between us 
and them, one or two wires. I don’t know whether or 
not the United Press also had a wire there at that 
time. I suppose if they were rendering any news ser¬ 
vice to anybody they must have had a wire ; unless 
they got it from the telegraph office. I don’t know 
whether it is a fact that the United Press took over 

776 all the wires that the New York Associated Press had 
there. I did not inquire. I suppose the volume, the 
average volume, stated in words, of the United Press 
news serve that was rendered to the Baltimore News 
Association, would vary from day to day. The aver¬ 
age was perhaps between 25,000 and 50,000 words. It 
is a drop office. It is not a special office. This goes 
between Washington, New York and Philadelphia and 
is dropped in Baltimore. 
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To the Court: 777 

Q. Then whatever started from either of these ends 
dropped off at your place? A. Well something would 
not come. 

To Mr. Davis : 

I could not tell you what was the average volume 
per day together, in words, of the report of the Press 
Association at that time. The average volume now is 
much greater than before and I suppose it would be 77 ^ 
40,000 to 00,000 words. I suppose the average was 
from 25,000 to 50,000 words. Mr. Phillips could tell 
you better than I. 

Q. What I am asking you is this: whether it is not 
the fact that the Baltimore News Association got the 
average volume of the newspaper press association ? 

A. One paper had more than the other. 

Q. Which one? A. The Baltimore Sun. It re¬ 
ceived the southern service which you delivered, but 
which I did not get. 770 

Q. How long was that ? A. It ran a long while. 

Q. When did it begin and when did it end ? A. I 
suppose you have your contract with them, and you 
can see that. All I know is that you have the docu¬ 
ments and I would refer you to them. All well regulated 
newspapers believe in strengthening and keeping up 
the strength all the time of their special bureaus. The 
additional service which I say the Sun got, which we 
did not get, was not a special service that was rendered 
to it on its own account. Mr. Abell told me he re- 7 gQ 
ceived it from your Association. He might have paid 
for that especially: but still in my opinion it put you 
in a different light from what I had expected. I do 
not think that you had any right to furnish a special 
service. 

Q. You say Mr. Phillips came to you in the City of 
Chicago in September, 1893, or the summer of that 
year, and voluntarily offered to refund you or pay you 
the sum of $4300.; is that correct ? A. In a genera 
conversational way, yes. 
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781 Q- Do you wish to be understood as saying that you 
never asked for that $4300. before that—did you ever 
ask for it before that ? A. No, sir, I think not. 

Q. Never ? A. Never. 

Q. How did it happen to be $4300 instead of 
$53,000 ? A. I mentioned merely the amount that the 
News owed us. There was no fixed amount. Of 
course in reading over that testimony you have always 
alluded to $4300, and in my conversation with him I 
spoke of the injustice of cutting off the revenue that 

782 we were entitled to from the News. 

Q. Why were you entitled to that revenue ? A. Be¬ 
cause it w r as our ow n customer; it was our little Asso¬ 
ciation that we were keeping together. So he said 
instead of having to deal with half a dozen people you 
can deal with one association. 

Q. Was there not a clause in this New York Asso¬ 
ciated Press contract which we have been talking 
about here for the last two or three days which you 
interpreted as entitling you to that money, legally 
738 speaking ? A. I think it does. 

Q. And on that ground you claimed the money ? 
A. That is it. 

At the conference which was held in Baltimore in 
November, 1893, and which I attended, I presume the 
contract between the Baltimore News Association and 
the New York Associated Press was discussed in a 
general way. Most likely it was. If we claimed 
$4300 under a clause in that contract, it is almost 
certain that is was discussed. I heard the testimony 
784 of Mr. Laffan on the stand yesterday ; and also the 
testimony of Edward Paine, one of our own members, 
which was read in behalf of the plaintiff yesterday. 

Q. In order to call your attention to what I am get 
ting at I will ask you w r hether you remember their tes¬ 
tifying, both of them, that there was a discussion 
between the members of the Baltimore News Associa¬ 
tion on the one part and the representatives of the 
United Press on the other with respect to the proposed 
making of a new contract to take the place of the old 
New York Associated Press contract; and that you 
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said on that occasion, “ We are all men of honor ; we 785 
don’t want the scratch of a pen from you ; we are will¬ 
ing to abide by the old contract.” Is that correct ? 

A. No, sir. I am too much of a business man—well, 

I am a man of honor, to be that kind of a blockhead, 

I might say, to make such an utterance. 

Q. Did not the representatives of the United Press 
say to you, Mr. Laffan and Mr. Phillips, that the 
United Press was willing to make a new contract with 
you if you wanted it ? A. No, sir. 

Q. Who did say that ? A. Nobody said it. 786 

Q. Do you mean to say there was no question of 
the making of a new contract discussed between these 
two gentlemen at all ? A. Not as an association. 
Some of your members wanted to make individual con¬ 
tracts ; they went so far as to say that this contract we 
had was null and void. 

I presume that was said by Mr. Phillips or by Mr. 
Laffan. They wanted to make an individual contract 
with us, with me. One or the other said it. At that 
meeting. I am the only member of our association 787 
left—I am sorry for it—but there was never any men¬ 
tion of renewing the old contract. 

Q. There was nothing in the way of secrecy, then, 
if either one of those gentlemen to whom you who have 
referred made that statement, was there ? A. How do 
you mean secrecy ? 

Q. Was it not open and above board, in the pres¬ 
ence of all at the meeting ? A. No. They were trying 
to get Mr. Abell to make a contract separate ; in other 
words, to break up our association. 788 

Q. These statements to which you refer as having 
been made by Mr. Laffan or Mr. Phillips were made 
in that meeting ? A. Not aloud. 

Q. Not for anybody else to hear ? A. No, sir. It 
was told to me ; and that when we counted heads we 
found same offer had been made to Mr. Abell and also 
to Mr. Beckhofer. 

Q. Why did you take the $4,300 from the United 
Press ; why did the Baltimore News Association take 
that $4,300 from the United Press if you did not in- 
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789 tend to abide by the contract under which you took it ? 
A. We didn’t sue you for it; we took it because you 
sent it. 

Q. If you were not entitled to it you had no right to 
take it ? A. Well, we thought we were entitled to it. 

Q. Under that contract ? A. Not under that con¬ 
tract. You felt— 

Q. No. Didn’t you think that the acceptance of that 
$4,300 had any effect upon that contract ? A. You 
merely sent that $4,300 as a piece of sugar, trying to 

790 appease us. 

Q. Do you mean to say that after yon made that 
claim under that contract, we had recognized that elaim 
by paying you the exact amount in issue, that it was 
all a “ piece of sugar,” to make you feel good ? A. 
That is all. 

Q. Do you upon this theory understand that a body 
of gentlemen who are directors and stockholders in a 
responsible corporation, responsible to its creators and 
its stockholders and to the public for the use of its 

791 funds—that they would take $4300. out of the treasury 
and make a present of it to somebody ? A. It was 
merely a good investment, they thought. 

Q. It was made without any pretence of your being 
legally entitled to it, was that it? A. We were en¬ 
titled to it. It was our dues. 

Q. Then they were bound to make it? A. But they 
didn’t do it until 43 weeks afterwards. 

Q. But they paid all you asked ? A. We did not 
ask it. 

792 Q. Mr. Baine testified, and the testimony was read 
in your heariug—one of your own members testified 
yesterday that you did demand it. Is that correct ? 
A. I do not know. Do you mean his statement ? 

Q. Yes. A. Well if he said so it was not correct. 

Q. You take issue with him on that? A. Why 
certainly. 

Q. Now as to the quality of the news service about 
which you have given us considerable testimony upon 
your examination in chief. You keep a news editor in 
the Baltimore American do you not ? A. Yes. 
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The duties of a news editor in the Baltimore 793 
American was to receive and edit and classify 
news; I did not do that personally; he did it; 

I myself never edited the news in a single instance. 
What I know about the contents of the news de¬ 
spatches which we received from the United Press is 
what he told me. That is all I know about it. 

When I spoke of advertising matter that appeared 
in the news of the United Press, I spoke very seri¬ 
ously. I mean to say that a press association which 
had all these clients, responsible newspapers all over 794 
the country, which I know and concede it had, 
wouldn’t hesitate to impregnate its news with a lot of 
advertising matter; and that is exactly what I charge 
against the plaintiff. The only reason I left the 
United Press, in February 1894, was because of the 
quality of the new s. Naturally. I am satisfied I had 
no other reason except the quality of the news. 

It is a fact that in the fall of 1893 the present or¬ 
ganization known as the Associated Press, which now 
includes practically all of the daily new spapers of the 795 
United States, received telegraphic news service and 
went into business in the fall of 1893. That was 
about the time when we had this conference between 
representatives of the Baltimore News Association 
and the United Press. I do not remember whether 
some of those gentlemen were there in Baltimore and 
opened negotiations with me and my colleagues in 
the Baltimore News Association with a view to 
getting us to leave the United Press and go to them. 

I think that Victor F. Lawson, the President of 796 
the Associated Press, was not there at that time. 

I think I could swear that he was not. I don’t 
think that Melville E. Stone, General Manager of 
the Associated Press, w*as there at the time. I don’t 
think he was ever in Baltimore. I never saw r him 
in Baltimore. I saw Mason. But not Stone. I saw 
Mason in Baltimore a long time ago. It was not about 
November, 1893. We wanted to stay with you. It is 
not a fact that just about this time when w r e had this 
conference negotiations were pending and had been 
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797 opened between me and the other members of the 
Baltimore News Association, with representatives of 
the Associated Press. You said in your own statement 
that we told you certain things that we could not have 
said if there had been a negotiation pending. I mean 
what some of your witnesses said. We did not go to 
the Associated Press until 1894. We got this money 
in November 1893. We went to the Associated Press 
either in 1894 or 1895. We quit the United Press 
February 17, 1894 or thereabouts; and whatever news 

798 service we had after that time we got from the Associ¬ 
ated Press. We made a contract with them. We 
regarded that as a better contract for our interest than 
the old one that we had. That is it exactly. The real 
reason why we quit the United Press was on account 
of the bad news service. We did not think we could 
get a better news contract than with you, we paid 
more money with the new Association; we went be¬ 
cause the news was so bad; we got better news; by 
paying more money for it. I do not think we ever 

799 offered to return that money. It never has been re¬ 
turned. 

Re-direct Examination to Mr. Fay : 

Q. You may examine that book, which has been 
stipulated as the Minute Book of the Baltimore News 
Association. I ask you to see if you find in that book 
any resolution or any action taken by the Baltimore 
News Association consenting to the assignment of the 
gQQ contract that you had with the New York Associated 
Press, to the United Press or to any one else ? A. Oh 
no; we never acted on it. It was done individually 
and not as an association. 

Q. There is no such resolution in the minutes of 
that association ? A. No, sir, none whatever. 


Mr. Fay then offered and read in evidence 
Defendant’s Exhibit B attached to the deposi¬ 
tion of Felix Agnus, as follows: 
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801 

Defendant’s Exhibit No. 8. 

“ Charles A. Dana, 

“ President. 

“ William M. Laffan, 

“ Vice President. 

“ John R. Walsh, 

“ Treasurer. 

“ Walter P. Phillips, 

“ General Manager. 802 

“ THE UNITED PRESS. 

“ Universal in scope, representing leading journals 
“ throughout the world, and operating a> complete 
“ system of leased wires to the principal American 
“ cities. 

u General Offices, “The World” Building, 

onq 

“ New York, Jan’y 26th, 1893. 

“ George W. Abell, Esq., 

“ Secretary, B. N. A., 

“ Dear Sir:— Mr. Howland of the Associated Press 
“ has referred to us your favor of the 24fch inst. As 
" we have nothing to add to the matters already laid 
“ before you in our late interview, antedating your 
“ letter to Mr. Howland, may we ask upon what spe- 
“ cific points you are concerned ? 

“ Yours very truly, 804 

“ W. M. Laffan, 

“ Vice President.” 

Mr. Fay then offered and read in evidence 
Defendant’s Exhibit C attached to the deposi¬ 
tion of Felix Agnus, as follows : 
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Defendant's Exhibit No. 9. 


“ Edwin F. Abell. 


George W. Abell. 


“ Light for All. 

“ * * The (design) Sun. * * 

“ A. S. Abell <fc Co. Publishers, Baltimore. 

“ The Sun Building, 

806 (i g cor B a iti m0 re & South Sts. 

“ Baltimore, January 27th, 1893. 

“ Mr. Wm. F. Laffan, Vice Prest, 

“ The United Press, N. Y. City, N. Y. 

“ Bear Sir :—Yours of January 26th, 1893, in reply 
“ to letter addressed by me to the New York Asso- 
“ dated Press has been received. After the conferenee 
“ I had with you and Mr. Phillips, I was called to a 
g07 “ meeting of the Baltimore News Association ; at their 
“ request and as secretary of their Association, I wrote 
“ to the Associated Press. I did not feel that I could 
“ state to what extent your conference with me related 
“ specially to The Sun and what portion related to 
“ other papers in the News Association here. My 
“ letter to the Associated Press was intended to learn 
“ its attitude to our News Association. I think it is 
“ well that your Company should send some assurance 
*' to the Association as to the Mndux Vivendi which 
808 “ between them, and it was to draw this out 

“ that I wrote. 

“ Very respectfully, 

“ (Signed) George Wm. Abell, 

“ Secretary, B. N. A. n 

Mr. Fay then offered and read in evidence, 
from the minutes of the Baltimore News Asso¬ 
ciation, the following letter, which had been 
offered in evidence as a part of General Felix 
Agnus’ deposition: 
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809 

Defendant’s Exhibit No. 10. 

“ Baltimore, January 24, 1903. 

“ New York Associated Press, 

New York. 

“ Gentlemen : At a meeting of the Baltimore News 
“ Association held yesterday I was instructed to write 
“ to the Associated Press in regard to the contract be- 
“ tween it and this Association for the furnishing of 81.0 
“ exclusive News to this Association and until January 
“ 1st, 1899. This Association desires to know what 
“ steps the New York Associated Press has taken for 
“ protecting the rights and interests of the Baltimore 
“ News Association under this contract, and what 
“ agreements in this regard have been made between 
“ the Association and the United Press. 

“ Very respectfully, 

“ George W. Abell, 

“ Secretary.” ®11 

Mr. Fay : — In accordance with the Stipulation which 
was read at the beginning of the trial, I desire to read 
from the testimony of WALTER P. PHILLIPS, taken 
before Judge William Wallace, of the United States 
Court in the trial of the cause of the United Press 
against Clayton McMichael: commencing at page 42 
of the Stenographer’s Minutes of that Testimony ; as 

follows:- ... 812 

I was present at a meeting, held in the City of New 
York, ou the 13th day of January, 1892, of the stock¬ 
holders of The United Press of New York, at which 
this offer of purchase came on to be considered. 

Q. I will ask you now to turn to folio 113 of this 
Stipulation, page 38. You find there a resolution. I 
will ask you whether that resolution was adopted by 
the Executive Committee? (Witness shown the docu¬ 
ment attached as Exhibit D, to the Stipulation in this 
case; and being the same marked “ Defendant’s Ex¬ 
hibit No. , in this case.) A. Yes, sir. 
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813 Q. I ask you now to look at folio 144, on page 47. 
You find there a resolution. I will ask you whether 
or not that resolution was adopted at the meeting of 
the stockholders in New York in 1892 ? A. Yes, sir. 

Q. I ask you now to turn to folio 146. You find 
there another resolution. Was that resolution adopted 
at the meeting of the Board of Directors immediately 
following the meeting of stockholders ? A. Yes, sir. 

At that time the United Press of Illinois held a con¬ 
siderable amount of stock of the United Press of New 

814 York. I could not tell you how many shares it held at 
that time. I know we could never get the stock all in. 
There were not very many, but we couldn’t carry it 
through. I think it likely that I was at that time one 
of the directors of the United Press of New York ; and 
one of the members of the Executive Committee and 
the Board of Directors. I took some preliminary steps 
following the passage of those resolutions by the 
stockholders and board of directors, that have just 
been read, to carry out those resolutions to exchange 

815 the news franchises and stocks. 

Q. I will ask you whether or not the stocks held in 
the United Press of New York by various persons was 
not transferred to the United Press of Illinois and the 
stock of the United Press of Illinois received in ex¬ 
change for it by all but the holders of about 25 of the 
800 shares of the capital stock of the United Press of 
New York ? A. I don’t know, but I should think that 
was about it. 

Q. You may look at that letter and see if that is 

816 your signature and if you wrote that letter ? (Witness 
shown letter) A. Yes, I guess that’s mine. 

Q. This letter is written to Mr. John R. Walsh of 
Chicago who was the Treasurer of the United Press of 
Illinois, at that time, was he not ? A. Yes, sir. 

Q. The letter asks him to send certain shares of the 
capital stock of the United Press of Illinois in ex¬ 
change for stock of the United Press of New York sent 
with this letter, and contains a statement that the 
number of shares now transferred is 744. Is that letter 
correct as to the fact at that time ? A. I think so. 
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Q. That would leave them at that time of the 800 
shares, 56 shares outstanding on April 7, 1893. Now 
I will ask you if additional shares were not there¬ 
after transferred in the same way V A. I don’t know, 
but— 

To the Court : —Q. I understood him to say that ac- 
accordiug to his recollection all but 25 shares were ex¬ 
changed. You stated that ? A. Yes, sir. I know that 
we got them pretty nearly all in. We failed on the last 
of them. 

818 

To Mr. Fay : 

Q. Now, in regard to the news franchises, I will ask 
you if by news franchises is meant the contract which 
a newspaper has, to receive news from a news associa¬ 
tion? A. Well, a news franchise is a certificate of 
membership. 

Q. It is not a certificate of membership in the cor¬ 
poration as a stockholder ? A. Not necessarily. 

Q. It is a certificate entitling the holder of that cer- ^ 
tificate to receive news reports ? A. Yes, sir, as long 
as he pays for it. 

Q. I will ask you if such news franchises held 
throughout the United States were not, after the pass¬ 
age of these resolutions at the meeting of stockholders 
and directors of the United Press of New York, in Jan¬ 
uary 1892, given up and cancelled by the papers and 
new franchises issued to them in the name of the 
United Press of Illinois ? A. To some extent, yes, sir. 

Q. To what extent was that carried out ? A. I think 
we got about all of them ; about as many exceptions as 
there were on the stock. 

Q. You got all but about 25 contracts ? A. That is 
my recollection ; I can’t say. 

Q. Out of how many ? A. I think there were prob¬ 
ably 150 of those old certificates out. 

Q. Do you mean to say that the United Press of New 
York had only 150 clients ? A. The clients didn’t all 
have certificates. 

Q. Do you mean you only had 150 news franchises ? 
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821 

A. I don’t know, there might have been 250, but my 
impression is there were less than 200. 

Q. I will ask you whether it is not the fact that all 
of the news franchises were so exchanged except about 
14 or 15 ? A. I couldn’t tell you. I think very likely 
there were somewhere between 15 and 25 that were 
out. 

I am familiar with the organization known as the 
New York Associated Press. It consisted I believe 

822 8even P a P ers ^ ere the city of New York: the 
New York Herald, World, Sun, Tribune, Journal of 
Commerce, Times and the Mail & Express, were 
members of that Association. Two of those papers^ 
to-wit, the Tribune and the Sun, were stockholders in 
the United Press of New York. Mr. Dana held stock 
in the United Press, and Mr. Henry W. Sackett. That 
is for the Sun and Tribune. But neither the Herald, 
as a paper, nor the proprietor thereof ever held stock 
in the United Press of New York. 

823 ^ ecem t )er > 1892, the New York Associated 
Press transferred its business to the United Press? 
A. Yes, sir. 

Q. I will ask you whether at that time there was 
given to the New York World $72,500 of the capital 
stock of the United Press of Illinois? A. Yes, sir. 

Q. And the same amount to the New York Herald? 
A. Yes, sir. 

Q. And the same amount to the New York Sun ? 
A. I think nothing was given to the New York Sun at 
g 2 ^ that time. 

Q. Had it been given to the New York Sun pre¬ 
viously ? A. I think so. 

Q. At the time that assignment was made, news 
franchises were given by the United Press of Illinois 
to the New York Herald, the New York Times, and 
the other members of the New York Associated Press ; 
is not that the fact ? A. Yes, sir. 

Q. You kept a different set of books for the United 
Press of New York than what you did for the United 
Press of Illinois ? A. Yes, sir. 
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825 

Q. At whose suggestion was that double method of 
bookkeeping adopted ? A. Mr. Walsh. 

Q. Mr. Walsh suggested that the books should be 
kept by keeping one set in New York and one set in 
Chicago ? A. As long as he was treasurer they were 
kept there. After he resigned and I became the 
treasurer they were brought here. 

Q. Keeping one set of books to show the expense of 
acquiring the news and another set of books to show 
the relations of the clients of the United Press. A. 

This was always regarded the operating concern. We ° 
had a set of books. 

Q. And a set of books for the United Press of Illi¬ 
nois ? A. Operating together. 

Q. The contracts by which the news was delivered 
to the various papers were substantially all owned by 
the United Press of Illinois, were they not ? A. I 
could not say about that. I think a great many con¬ 
tracts—the most important contract we had was with 
the United Press of New York. 

Q. Which was that? A. The Baltimore & Ohio 
Telegraph Company. 

Q. That was not a contract with the newspapers ? 

A. No. 

Mr. Fay : I also read from the testimony of WILL¬ 
IAM M. LAFFAN on the former trial of this case, 
from the stenographer’s minutes, commencing at page 
85, part of the cross examination. 

Q. Do you know what news franchises were issued 

^ • • 828 
by the United Press of Illinois, at or about that time 

to the members of the New York Associated Press ? 

A. Yes ; franchises of one kind and another issued to 

every paper. 

Q. By the United Press of Illinois ? A. Yes. I 
think by the Illinois concern. I will say here frankly 
I don’t pretend to differentiate. 

Q. As a matter of convenience the arrangement be¬ 
tween the New York United Press and the United 
Press of Illinois was allowed to run along, and the 
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829 


New York United Press was used as an agent to con¬ 
duct the business for the United Press of Illinois ? 


830 


831 


832 


Mr. Davis : I object to that. 

The Court : That' is not in this case at all. 

It has been eliminated by the Appellate Divi¬ 
sion. I must sustain the objection. 

Mr. Fay : It seems to me, if the Court 
please, that the decision of the Appellate Divi¬ 
sion means, if it means anything as to this trial, 
merely that on the former trial of this case the 
evidence in our behalf in certain respects was 
not sufficient. It does not mean, in my judg¬ 
ment to decide any of the questions in this case. 
It sends the case back for re-trial, upon the 
ground that the Court below, Judge O’Gorman, 
was in error in taking the case from the jury ; 
that the question was one which should have 
been submitted to a jury. 

The Court : “ But it is said that by the Con- 
“ tract of 1887 between the two corporations the 
" United Press of New York became the agent 
“ of the United Press of Illinois to do its work; 
“ and that whatever assignment it took was in 
“ fact for its principal, and did not vest any title 
“ in the United Press of New York. But that 
“ contract is not susceptible of any such con- 
“ struction.” 

Now that, as a matter of law, it has been in¬ 
terpreted by the Appellate Division ; and if you 
are not satisfied with it you must go to the 
Court of Appeals. 

Mr. Fay : I do not ask this witness as to the 
interpretation of the contract. 

The Court : I will sustain the objection. 

Defendant excepts. 


Q. “ At this conference in Baltimore, in November, 
1893, for which United Press were you acting ? A. I 
was acting for the United Press. 
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Q. Without regard to which one ? A. I have not ®33 
the slightest idea. I cannot differentiate.” 

The defendant further to maintain the issues on 
his part, offered and read in evidence, from the Sten¬ 
ographer’s Minutes of the former trial, the testimony 
of Robert E. A. Dorr. 

ROBERT E. A. DORR, called as a witness for the 
defendant, and being duly sworn, testified as follows: 

Direot Examination, to Mr. Fay : 

I am publisher and editor of the Mail and Express* 

I have been publisher and editor only for about a year, 
a little less. Previous to that I was the publisher of 
the paper, since 1894, and previous to that I was the 
managing editor of the paper, from 1892. I was 
managing editor from the period of December 1892 to 
the Spring of 1894,—February or March. 

Between December 1892 and February 1894 the 
Mail and Express was receiving news reports from the $35 
corporation known as the United Press. During that 
period I had occasion to examine the reports and com¬ 
pare them, examine them critically with reference to 
their sufficiency, accuracy and reliability. 

Q. Now state in your own way what was the result 
of that examination ; what you found to be the quality 
of the report received from the United Press ? A. 
Well, I will have to say that I was responsible for the 
reading columns of the paper as managing editor and 
it was my duty to see that we had the news each day as 
promptly and as accurately and as carefully presented 
as any other paper, if we could get it. Our means 
of source or dependence for news was the press 
service which at that time was the United Press 
service. My comparison was made largely with 
papers that had the A. P. service, another service. I 
found that they frequently had news accurately 
which we had inaccurate. I found that they 
frequently had news more promptly than we 
had it from the United Press. I found occa- 
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837 sions where what we did have and perhaps they did 
not have at all were misstatements, inaccuracies and 
more so than an experience of eighteen or twenty 
years in that line allowed me to be satisfied with. In 
general, the service was unsatisfactory on that ac¬ 
count. 

Cross-examination, to Mr. Davis : 

Q. The Mail and Express was a member of the old 

838 New York Associated Press, was it not ? A. Well, I 
shall have to answer by hearsay about that. It was 
before my time. 

After the collapse of the New York Associated Press, 
on December 8th, 1892, the Mail & Express took the 
service of the United Press as its only service for a 
certain period. I could not say as to what date. It 
was earlier than sometime in 1897, I think, very much 
earlier than that, although I am not sure. I do not 
know of any demand made in behalf of the Mail & 

839 Express early in the year 1897, upon the United Press 
or its officers, for some stock. I won’t swear there was 
not. 

Q. Is it not a fact that the disagreement, or the 
quarrel, or whatever word is used, which resulted in 
the Mail and Express quitting the service of the 
United Press, was due to the unwillingness of the 
United Press to comply with the demand for stock. 
A. Absolutely no. 

Q. Will you swear to that positively ? A. That I 

840 swear to positively. 

Q. You might be mistaken, mightn’t you ? A. I 
might be. 

I have not looked over the letters which were written 
on the part of the Mail <fc Express during the early 
part of 1897 with respect to that subject. There could 
easily have been letters written on the part of the Mail 
& Express without my knowledge ; and it might very 
readily have happened that I did not see them. 

Q. Is it any part of the duties of the publisher of a 
newspaper to have anything to do with the capital 
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stock held by that newspaper in other corporations ? 841 
A. Absolutely it is. It should be liis sole function if 
his paper is properly conducted. 

Still I am willing to admit that letters might have 
been written on that subject without my knowledge ; 
and replies might have been received without my 
knowledge. I could not tell. 

Q. You say, if I recollect your examination in chief 
correctly, that the Associated Press, which the Mail & 
Express joined in the year 1897, frequently had new r s 
correctly which the United News did not have cor- 842 
rectly. Will you mention one or two important items ? 

A. No, I cannot do that, I am not prepared to do that. 

I can tell you how I made the comparison. 

Q. Can you mention one ? A. No, I cannot. 

Q. You also say, that sometimes the papers 
receiving the service of the Associated Press had news 
more promptly than papers receiving the United Press 
service. Will you give one or two instances when there 
was a tardiness of the delivery of the United Press re¬ 
port ? A. I cannot do that. No, it is too long ago. 843 

I remember a report of a certain international yacht 
race that occurred in the waters about the City of New 
York in a certain year. There were a good many of 
them. I mean a good many races. I do not remem¬ 
ber the fact that the Associated Press, whose services 
has been so much praised, reported the result of that 
race incorrectly. I don’t think it did. I am not posi¬ 
tive, but I don’t think it did. I would not swear 
it was or w r as not. I would not swear that it did 
not report the loser of the boat race as the winner when 844 
it wasn’t the fact. I would not swear that was not the 
fact. 

There are undoubtedly inaccuracies in the news re¬ 
ports of all press associations. It is undoubtedly the 
fact that, using the utmost care, there are bound to be 
some. There are bound to be occasional complaints 
because of this. The conditions under wdiich the 
business is carried on renders it absolutely impossible 
to have accuracy in all cases. I will say, as an expert 
newspaper man of many years experience, that there 
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845 were so many inaccuracies in the United Press report 
that it was substantially untrustworthy. 

Q. And yet you cannot mention one ? A. I mean I 
cannot remember items of three years ago and more. 

Q. Canuot you remember any important event, such 
as the action of Congress upon some important public 
matter ? A. No, sir. 

Q. The Presidential message ? A. No, sir. 

Q. The statements of some public men ? A. No, 
sir. 

846 Q. The international yacht race ? A. No, sir. 

Q. You don’t remember anything? A. I don’t 
remember any specific item. 

The Defendant further to maintain the issues on his 
part, then offered and read in evidence, from the 
Stenographer’s Minutes on the former trial, the testi¬ 
mony of FRANK T. RUST. 

Mr. Davis : I don’t object to them putting in 
the paper. 

Mr. Fay : He was called simply to identify a 
paper. 

Mr. Davis : Well, put in the paper. 

Mr. Fay then offered and read in evidence the 
franchise which was offered in evidence on the 
former trial and marked Defendant’s Exhibit 
F, on that trial ; as follows : 

Defendant's Exhibit No. 11. 

848 <« Tlie United Press, organized under the laws of the 

“ State of Illinois, 1887. 

“ This certifies that the Journal of Commerce, a 
“ newspaper printed in the English language at New 
“ York City, is entitled to receive for publication in 
“ sad newspaper in the morning, Sunday excepted, 
“ and for no other purpose whatever, the night news 
“ report of the United Press,, subject to the provisions 
“ of its by-laws now in force, or which may hereafter 
“ be adopted. This franchise may be sold with the 
/ newspaper to which it is issued, but it cannot be 
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“ otherwise transferred without the consent of the 849 
“ United Press endorsed thereon. 

“ Witness the seal of said company and the signa- 
“ tures of its President and Secretary at Chicago, Ill., 

“ this eighth day of December, 1892. 

“ Walter P. Phillips, Secretary. 

William M. Laffan, Vice-President. 

The defendant further to maintain the issues on his 
part, then offered and read in evidence, from the Stip¬ 
ulation between Counsel in this case, exhibit B 850 
thereto attached, and which is marked as an exhibit in 
this case, as follows : 

Defendant's Exhibit No. 12. 

“ To The United Press (of New York). The United 
“ Press of Illinois hereby submits to you the following 
“ offer and proposition. It will purchase all the office 
“ furniture, fixtures and appliances and good will of 
“ business belonging to the United Press (of New 851 
“ York) and also all the right, title and interest of the 
“ United Press (of New York) in any and all outstand- 
“ ing contracts of every kind belonging to it, for the 
4t sum or price of Ten thousand dollars ($10,000) in 
“ cash. It is made a part of this proposition that the 
u United Press (of Illinois) should carry out 
“ the terms of the contract dated the nine- 
4t teenth day of September, 1887, between it 
“ and the United Press (of New York), down to the 
lt completion of the sale hereby proposed, and 852 
u after such sale is consummated said contract shall 
“ cease and be of no further force or effect. Such 
“ abrogation of said contract is not of course to affect 
“ the right or title of the United Press (of New York) 

“ to the $10,040.67 its working capital which belongs 
“ to it as specially provided in said contract. This 
4< offer holds good for the term of sixty days from date. 

“ Chicago, November 30th 1891. 

“ (Signed) The United Press (of Illinois), 

“ By J. R. Walsh, 

“ President.” 
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853 The defendant further to maintain the issues on his 
part, then offered and read in evidence from Exhibit C 
attached to the Stipulation between Counsel in this 
case, the following extracts from the Minutes of The 
United Press of Illinois : 

Mr. Fay : I read from the Minutes of a meeting held 
December 14, 1887, the following: (at folio 45 :— 

“ Whereas this corporation is desirous of purchas- 
“ ing certaiu of the capital stock of the United Press 
“ of New York, therefore resolved, That John R. 

854 “ Walsh be authorized to receive said stock as Trustee 
“ and hold the same for the benefit of this corporation, 
“ and subject to the orders of the Board of Directors. 
“ Carried unanimously. 

Mr. Fay : I also read at folio 55, as follows, at a 
meeting held on the 8th of May, 1891 : 

“ Resolved : That the General Manager, Mr. W. P. 
“ Phillips is hereby instructed in behalf of the hold- 
“ ings of this corporation, in the United Press, a cor- 
“ poration organized under the laws of the State of 

855 “ New York, to take such steps as may be necessary, 
“ to wind up within three (3) years the affairs of that 
“ corporation.” 

Mr. Fay : I also read at folio 57, as follows, at a 
meeting held on the 9tli of December, 1891 : 

“ On motion of Mr. Phillips, the following resolu- 
“ tion was unanimously adopted. 

“ Resolved: That the following proposition to pur- 
“ chase the furniture, fixtures, appliances, contracts 
“ and good-will of The United Press, a corporation 

856 “ organized under the laws of the State of New York, 
“ made by the President of this Company, November 
“ 30, 1891, be ratified and approved.” 

Mr. Fay : Then follows a copy of what I have already 
read as Defendant’s Exhibit No. 11, (being Exhibit B 
to Stipulation.) 

Mr. Fay : I also read at folio 64, as follows, at the 
same meeting, held December 9, 1891 : 

“ On motion of Mr. Scott, Mr. Walter P. Phillips 
“ was appointed General Manager of this Company.” 
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Mr. Fay : I also read from folio 68, as follows, at a 857 
meeting held May 15th, 1893: 

“ On motion of Walter P. Phillips the following 
“ resolution was unanimously adopted : 

“ Resolved , that the lease of the premises in the West- 
“ ern Union Building in the City of New York for the term 
“ of seven years from the 1st day of May, A. D. ] 893, at a 
“ rental not to exceed $12,000 per annum be and the 
“ same is hereby ratified and approved, and the Gen- 
“ eral Manager is hereby instructed to have the various 
“ offices re-fitted and furnished in a manner suitable to 858 
“ the conduct of the business at an expenditure which 
“ shall not exceed $15,000. 

“ On motion of Mr. Walter P. Phillips the following 
“ resolution was unanimously adopted : 

“ Resolved : that the contract for wire service with 
“ the Western Union Telegraph Company entered into 
“ on the first day of January, 1893, a copy of which is 
€t herewith submitted be and the same is hereby ratified 
“ and approved. 

“ * * * q u rao tion of A. F. Hatch the following 859 

“ resolution was unanimously adopted : 

“ Resolved : That beginning from the first day of 
“ January, 1893, the salary of the General Manager 
“ shall be fixed at $20,000 per annum, and the salaries 
li of the President, Vice-President, and Treasurer, shall 
“ be each $10,000 per annum. 

“ On motion of A. F. Hatch, the following resolution 
“ was unanimously adopted : 

“ Resolved : That the contract with The American 
“ Press Association bearing date May 1, 1893, a copy 860 
“ of which is herewith submitted be and the same is 
“ hereby ratified and approved. 

“ On motion of Walter P. Phillips, the following 
“ resolution was unanimously adopted : 

“ Resolved : That the lease of the premises in the 
4 * Chicago Herald Building, from the Chicago Herald 
“ Company, dated December 31, 1891, a copy of which 
“ is herewith submitted, be and the same is hereby 
“ ratified and approved. 
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861 41 On motion of A. F. Hatch the following resol u- 

44 tion was unanimously adopted : 

44 Resolved : That the General Manager and Vice- 
44 President be empowered to execute a new contract 
44 with the New England Associated Press, on such 
44 terms as to them shall seem advisable. 

“ The application of Robert S. Davis of Philadel- 
“ phia for a reduction of tolls was received and 
44 considered and on motion of A. F. Hatch was re- 


44 fused.” 


862 The defendant, further to maintain the issues on his 
part, then ottered and read in evidence, from Exhibit D 
attached to the aforesaid stipulation between counsel, 
the following extracts from the Minutes of the United 
Press of New York : 


Mr. Davis : A stockholders’s meeting. 
The Court : Of what date ? 

Mr. Fay : Held January 13th, 1892. 


863 Mr. Fay : From these minutes I now read a reso¬ 
lution adopted by the Executive Cominitte, as follows 
(folio 113) : 

44 Whereas, the price offered by the United Press of 
44 Illinois, in their communication just read, is, in the 
44 opinion of the Executive Committee, a just and fair 
44 equivalent for the property covered by the offer, and 
44 its acceptance will place in the treasury of this com- 
44 pany an amount in cash equal to the par value of all 
44 its capital stock, free from all corporate debts and 

864 44 liabilities except the claims of holders of franchises 
44 in said company ; and 

44 Whereas, The further continuance of this Com- 
44 pany in business seems to the Executive Committee 
44 unpromising and undesirable, and the offer submitted 
44 opens an oportunity of terminating the business of 
44 the company and settling its affairs without the loss 
44 to the stockholders. 

44 Resolved, That the offer embodied in the conimuni- 
44 cation just read from the United Press of Illinois be 
44 and the same is hereby accepted, and the trustees of 
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“ the United Press (of New York) are requested to 865 
“ to take such measures as may be necessary and 
“ proper to consummate the sale therein proposed. 

“ Resolved\ That after the consummation of such 
“ sale and after releases or settlements shall have been 
“ secured extinguishing said franchises, the money in 
“ the treasury be distributed among the stockholders 
“ of this company according to the amount of stock 
“ held by each respectively upon the surrender or as- 
“ signment by each stockholder of his certificates of 
“ stock, aud that thereupon the business of this com- 866 
“ pany be discontinued ; and further, 

“ Resolved , That this action of the Executive Com- 
“ mittee is taken subject to its ratification and enforce- 

“ ment by the stockholders and trustees of the com¬ 
ic __" 

pany. 

The Court : Was that sale ever carried out ? 

Mr. Davis : The evidence is to the contrary. 

Mr. Fay : That is one of the questions in the 
case. I am proposing to show, among other 867 
things that no action was ever taken by the 
plaintiff rescinding the action. 

The Court : Proceed. 

Mr. Fay : That was a resolution adopted by 
the Executive Committee. 

Mr. Fay : I now read the following from folio 121 
of said stipulation : 

“ Mr. C. L. McGee then offered the following resolu- 
“ tion : 868 

“ Resolved , That the offer of purchase set forth in 
“ the communication, just read, from The United Press 
“ of Illinois, bearing date November 30, 1891, be and 
** the same is hereby accepted, and the directors of this 
“ company are hereby instructed to take such measures 
“ as may be necessary and proper to consummate the 
“ sale therein proposed, and to carry into effect the 
“ plan proposed with reference thereto by the Execu- 
“ tive Committee.” 
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869 Mr. Fay : I now read from folio 139 of said Stipula¬ 
tion, the following : 

“ Mr. Davis moved as an amendment: “ Provided 
“ that those numbers of the United Press of New York 
“ who are in good and regular standing shall have 
“ their franchises exchanged for similar franchises in 
“ the United Press of Illinois, and those holdiug stock 
“ in the United Press of New York shall have it ex- 
“ changed dollar for dollar for stock in the United 
“ Press of Illinois.”. 

870 Mr. Fay : The resolution was amended and then 
adopted in the following form : I read from folio 141 : 

“ Resolved , that the offer of purchase set forth 
“ in the communication just read, from the 
“ United Press of Illinois, bearing date November 
“ 30, 1891, be and the same is hereby accepted and 
“ the directors of this company are hereby instructed 
“ to take such measures as may be necessary and 
“ proper to consummate the sale therein proposed, and 
“ to carry into effect the plan proposed w r ith reference 

871 “ thereto by the Executive Committee. Provided, that 
“ the stockholders of this company who at the time of 
“ the transfer are holders of franchises in this com- 
“ pany in good and regular standing shall have the 
“ right to receive in exchange like franchises in The 
“ United Press of Illinois and also stock in said United 
“ Press of Illinois in exchange for their stock in this 
“ company dollar for dollar.” 

“ On motion of Mr. Laffan the meeting then, at 4:07 
“ p. m. adjourned.” 

872 Mr. Fay : I now read from the Minutes of the meet¬ 
ing of the Board of Directors, held January 13th, 1892, 
at folio 146 of said Stipulation, as follows : 

“Mr. Phillips offered the following resolutions which 
“ were adopted: 

“ Resolved , that the offer of purchase set forth in the 
“ communication from the United Press of Illinois, 
“ bearing date November 30, 1891, be and the same 
“ hereby is accepted, and the officers of the company 
“ are hereby instructed to prepare and execute such 
“ papers and take such steps as may be necessary or 
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“ proper to consummate the sale in accordance with the 873 
“ resolution this day adopted at the meeting of the 
“ stockholders. 

“ Resolved, that the business of this Company be dis- 
“ continued at such time as the Executive Committee 
“ in their discretion may deem it expedient so to do.” 

Mr. Fay : Now I call upon the plaintiff to 
produce the Minute Book of the United Press 
of New York. 

(Book handed to Defendant’s counsel.) 874 

Mr. Fay : Are you willing to stipulate that 
there is no resolution rescinding that action. 

Mr. Davis : I do not know whether there is 
or not. 

After the book had been examined by Counsel 
the following stipulation was entered into : 


STIPULATION. 


875 


It is stipulated aud agreed between counsel in this 
case that the minutes of the stockholders and of the 
directors of the United Press of New York, the plaint¬ 
iff in this action, do not show, after the adoption of 
the resolution on January 13, 1892, which has just 
been read from Exhibit D, the adoption of any action 
on the part of the stockholders or directors whatso¬ 
ever, except the election of directors annually, down to 
the date of the assignment, on the 29th of March, 
1897, the general assignment for the benefit of 876 
creditors. 

It is further stipulated that these resolutions 
adopted at the meeting of the stockholders and of the 
directors and of the Executive Committee of the 
United Press of New York, the plaintiff in this action, 
which have been read in evidence, have never been 
rescinded. 


Mr. Davis : Not formally rescinded by action 
of the respective directories, but in fact re- 
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877 scinded by the acts of the parties, I will stipu 

late. 


Mr. Fay : I will change it then; that they 
have never been rescinded by any formal re¬ 
corded resolution. 

Now I call upon the plaintiff to produce any book, 
paper or memorandum in the possession of the plaint¬ 
iffs, or in their possession as agents of the plaintiffs 
showing any assignment from the New York Asso- 
gyg ciated Press to the plaintiff in this action showing the 
acceptance of such an assignment by the plaintiff in 
this action showing any action taken by the plaiutiff in 
this action in reference to such assignment. 

Mr. Davis : Have you given such a notice? 

Mr. Fay : I think I did. I gave you notice 
to produce all books and papers. 

Mr. Davis : I decline to comply with the 
notice because no such notice was served pre- 
Q7Q vious to this trial, and I am unable to comply 

with it. 

The defendant, further to maintain the issues on his 
part, called as a wituess EDGAR GOODMAN, who, 
having been duly sworn, testified as follows : 

Direct-Examination, to Mr. Fay : 

I am telegraph and news editor of the American, of 
Baltimore. I have held that position since about 1891. 

oon # 1 

oou I have been in the newspaper business somewhere 
since about 1881 or 1882. I have been handling tele¬ 
graphic reports ever since about 1891, from about two 
o’clock in the afternoon until about midnight, domestic 
news. 

I received and examined the news reports between 
December, 1892, and February, 1894, which was received 
by the Baltimore American from the United Press. 
Between those years, almost all papers received the 
United Press report, — that is, that was not all they 
1‘eceived, but they all received that report. It was 
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part of my duties to look over other papers to see 881 
what news they had and see how we were keeping up 
with the news. 

Q. State in your own way what you found from such 
examination to be the character, quantity and quality 
of the news report you were receiving from the United 
Press, what you found as the result of your com¬ 
parison of that news report with the news report 
printed in other papers ? A. Well, I speak of the 
news report, of itself—that the news report we got 
was very bad ; there was lots of matter came, but the 8S2 
character of the news was very poor. A great deal of 
matter would come that you could throw away en¬ 
tirely, would be obliged to throw away; it would not 
be wliat we call news ; it was not matter of general 
interest. We often found that we got news that was 
unreliable, aud very frequently news written in ad¬ 
vance of the actual occurrences, that is, a report writ¬ 
ten in advance, and before the thing happened—what 
we call a fake. 

Q. Can you give some particular instances? A. 883 
Well, they are happening frequently. There were 
several that impressed themselves upon my memory at 
the time because they were unusually peculiar, aud be¬ 
cause I spoke of them at the time to people 
around the office. One of them, in particular, 
was the occasion of the second inauguration of 
Cleveland. When I got down to the office the major 
part of the report was already there, a good deal of it 
describing the scenes in Washington. I got there be¬ 
tween half past one and two. It described the scenes 884 
in Washington, describing the bunting and the streets 
and the scenes ; the gist of it was that it was a beau¬ 
tiful day, that the decorations looked beautiful, and 
things of that kind. Inauguration day happened to be 
a very blustery, dirty day ; I think it was hailing or 
raining; and when President Cleveland was making 
his inauguration speech they sent us notices of correc¬ 
tions in it here and there, and not to use the beautiful 
sunshine, and things of that kind. Then there was 
another occasion, the great naval review here in New 
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885 


886 


887 


888 


York. That was intended to take place in the morn¬ 
ing. But the day was a bad day and it was postponed 
until afternoon. But the report came just the same, 
as if it had taken place in the morning. 

Q. The report of the event as if it had taken place ? 

A. Yes. There was one incident particularly that 
struck me. The Duke of Yeragua—on that occasion 
it mentioned the fact that he had made some comment 
—I think that the sailors had a parade, and that he 
mude a comment. 

Q. And you got a report of that comment before the 
parade took place ? A. Yes, certainly, before we 
could have got it after he had made it. Then I think 
it was there was the occasion of the opening of one 
of the Reservations, I think the Cherokee strip ; we 
had a printed slip iu our office giving the story of the 
opening about the same time that it occurred. Giving 
the story of what was supposed to have occurred. 
These are about all the things that occur to me just 
now. 

I know that there was no such things done in the 
old Associated Press. Of course I was practically 
new ; I had only handled copy of the old Associated 
Press a little over a year before the change took place. 
I started at the telegraph desk about 1891. There 
uere not at that time any instances of this kind. We 
did not get southern news from the United Press. A 
Baltimore paper considers Southern news a specialty, 
as its particular line. Our instructions were to use 
Southern news very fully. We did not have as full 
service of Southern news as the Sun. 

Our complaints were generally made through the 
managing editor. I would report to the managing 
editor, and it would go through him as a rule ; or fre¬ 
quently I just made my complaint directly—if it was 
something I wanted attended to at once I would make 
my complaint to the manager of the United Press. 
When I said managing editor I did not mean the man¬ 
aging editor of the United Press ; but the managing 
editor of our paper ; it would go through him to Gen¬ 
eral Agnus. General Agnus used to come to my desk 
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nearly every day, and does now, and he would always 889 
ask me about the news ; and sometimes I would speak 
to him about it personally. But the formal way was 
either directly, myself, to the United Press manager, 
or through Mr. Fish our managing editor. 

Cross-examination, to Mr. Davis : 

I could not tell you what was the volume of the 
news report of the New r York Associated Press which 
was received by the Baltimore American from 890 
the time my connection with that paper commenced in 
the year 1891 until * December 8, 1892, because at that 
time I never stayed after twelve o’clock, and a good 
deal came after that time. I did not see the end of 
it. lou might say there would be an average all. the 
year round, but at certain seasons of the year it would 
be much heavier than at others. If I were to give 
you an average it would be an absolute guess. I 
have no means of knowing. I should say that the 
volume of news report of the United Press after De- 891 
cember 8, 1892, the average number of words per day 
which I got was, with a w ide latitude in this estimate, 
somewhere between 30,000 and 40,000 or 50,000 words 
a day. I could not tell you how that compared in 
volume with the report we had previously received 
from the New York Associated Press. It came as 
voluminous, O yes. 

Q. Now you say that the news itself was bad in 
quality. Among other things that you stated in your 
examination in chief was this, that the Baltimore 892 
American got from the United Press advance items of 
things which were to occur, which had not occurred. 

Is it not a common thing on the part of Press Asso¬ 
ciations to send out accounts in advance of events 
going to happen ? A. Not as if they had happened. 

Q. Do you mean to say, for example, that a Presi¬ 
dent’s message on the opening of Congress is not sent 
all over the country before its delivery ? A. Yes. 
Those speeches come, to be held until released. 
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893 Q. They are sent out in advance of delivery ? A 
But not the story of the inauguration. 

Q. But events are sent out in advance ? A. That is 
not what I call an event; a programme might be sent 
out. Even such a thing as an order arranging line of 
procession might be sent out, to be held until released. 
Speeches are being continually sent out. 

Q. Sometimes proceedings of a political convention 
are sent out in advance, and things are all cut and 
dried ? A. I have never seen it. I have seen a speech 

894 to be delivered and resolutions. 

Q. Before the speaker has uttered a word ? A. Yes, 
but not proceedings of conventions. 

We received in advance reports of such things in 
New York ; also the President’s message, Convention 
matter, speeches of prominent men ; all in advance. I 
don’t think that is discreditable. I de not impute 
that as a fault in the United Press news service. It is 
done in fact now by the Associated Press. In some 
instances those items which had been received from 

895 the Press were corrected before their publication? 
We were told to correct them; by the United Press. 

Q. Is it not a badge of good faith, for a Press Asso¬ 
ciation to endeavor to make your report accurate be¬ 
fore it is printed ? A. That is not a report, not a good 
report, accurate, when we have to take out wrong 
things in it. 

Q. If the Tress Association that sent you that inac¬ 
curate report called your attention to its inaccuracy in 
advance of the time when you print it, in your opinion 

896 i s n ot that a badge of good faith ? A. I don’t mean 
to say that they intended to mislead us. 

Q. Is not that proof to your mind that they were 
trying to make their report good ? A. No, not a good 
report; avoiding a mistake, but not a good report. 

Q. Whatever correction is made is direct, and your 
attention is called to it by the Press Association that 
sends the report ? A. Yes, it made the correction. 
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The defendant, further to maintain the issues on his 897 
part, called as a witness, in behalf of the defendant, 
WILLIAM H. TAIMMEN, who, being duly sworn, 
testified as follows ? 

Direct-Examination, To Mr. Fay : 

I am by occupation an editor; and connected with 
the Baltimore American. I have been night editor for 
that paper for seventeen years. During that seventeen 
years I have been handling some of its news, of course 898 
not all. I have had occasion to compare the news re¬ 
ports with the reports of other papers. I have been 
doing that constantly for seventeen years. 

Q. Will you state in your opinion, what kind of a 
news report the Baltimore American received, as far as 
you handled the same, from the United Press from the 
8th of December, 1892, to the time of the cessation of 
the contract, February 17,1894? A. I can certainly 
say that it was not a comprehensive report, by any 
means, of the news of the world. It was lacking in a 899 
good many essentials that a newspaper man would de¬ 
mand in a news report. For instance, there were cer¬ 
tain foreign features lacking ; news came from certain 
cities, and didn’t come from others. London sent us a 
fairly good report sometimes and an indifferent report 
another. Occasionally Paris sent us a good report and 
sometimes an indifferent one. But aside from these two 
capitals much of the other report was what I would call 
very indifferent and very ordinary. In the United 
States the reports from certain sections of the country 900 
would be fair now and then ; then they would run from 
good to bad and worse. New York and Chicago, two 
leading news centres, were generally deficient. The 
New York Sun, for instance, would sometimes print a 
piece of news that w'ould give a good report of a matter 
which we should have received in our news service and 
didn’t get a line of it. It is utterly impossible for me 
to specify particular instances for the very reason that 
a man who has been that long iu newspaper w r ork, with 
thousands upon thousands of words of matter passing 
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901 through our bauds at night, every day, cannot remem¬ 
ber eight or nine years afterwards specific instances. 
It is difficult to do it unless it is impressed upon the 
mind particularly, like the occasion that my colleague 
spoke of, that Washington affair, of which I have a 
recollection. Of course, the absurdity of an instance 
of that kind sometimes impresses itself upon one’s 
mind ; general inaccuracies do not; they pass by and 
we do not take uote of them. 

The news report we received from the United 

902 Press was very inaccurate. While of course 
news value is the thing we count most on as an editor, 
yet little inaccuracies will creep in any report, trifling 
things, like the misspelling of a name or a wrong date 
occasionally. But what I mean to say is that the value 
of the news, the great mass of matter coming, endless 
words, the news value was small, in the sense, for 
instance, there would be a prominent case on trial in 
New York, probably, and we would get a great mass of 
evidence and possibly main witnesses left out; we 

903 would have to wire probably especially to get the very 
point that we wanted; there seemed to be a lack in it 
of the especial news sense in the men who distributed 
and handled the matter. Say an item of 250 words we 
might get, where we would want 500. Then along 
would come a piece of news where we should have had 
only 250 or 300 words and we would probably get 1200 
or 1500. I merely give you this as an idea of the 
relative value of news. 

904 To the Court: 

Q. That is always a matter of judgment, is it not? 
A. Not exactly, I do not think. 

Q. That a piece of news will strike one man one way 
and another man another way? A. Sometimes it will, 
but not generally speaking. As a rule editors’ ideas 
run pretty much in the same channel as regards judg¬ 
ment on news. Of course I am not speaking of yellow 
news, but accurate, straight news stories of things that 
happened, actual occurrences—a story of a murder 
case, evidence in a trial, description of a big conflagra- 
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tion something of that sort. When the most essential ^05 
features are left out of course it is a bad news report. 

I think all editors will agree upon that. We may have 
our different ideas as to what we would like in news— 

I may like one kind of a story and another editor 
fancy another; yet at the same time if he understands 
his business I think he can very easily discriminate 
between a good news report and a bad news report of 
any happening. 

Q. Did you make any complaint in regard to the 
quality of the news report which was received by the 
Baltimore American from the United Press ? A. Com¬ 
plaints were numeious. I grew tired of writing. 

Cross-examination, To Mr. Davis :— 

It is a fact that the relative importance of news is 
largely a question of individual opinion; just as I 
stated before, the fancy as to style of news you like, 
but I don’t think the relative quality is. I don’t mean 
by that the quality of the literary composition in a ^7 
literary sense. As a rule very many news reports are 
indifferently written ; but they contain the facts of the 
story, of the incident, of the happening ; a connected 
story and not disconnected or faulty in its construc¬ 
tion ; it might not be told even grammatically ; at the 
same time if it is the story every editor can easily 
remedy any little defects in grammar. As matter of 
fact editors do a great deal of that process called 
remedying before the news report is actually printed ; 
but we should not have to do so. I do not mean at all 
to say that the Press Association should do all the 
editing of the news; nor of a substantial part of it. 
When a newspaper receives a news report from a Press 
Association it is entirely within the option of that 
newspaper whether it will print the whole or any part 
of it. As a matter of fact no newspaper does print 
anything like the half of it. 

Q. And that process of calling, revising, condensa¬ 
tion, extension and all the rest of it is done in the edi- 
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g 09 tonal rooms of the newspaper? A. Suppose you have 
not the facts to go on. 

Q. That process is gone through with in the edi¬ 
torial rooms of the newspaper ? A. Certainly. 

To the Court : That is done with our own report¬ 
ers’ stories. 

Two editors of equal ability, and from equal points 
of view, may differ about the relative value of a news 
report, as one may like a certain story. 

Q. Let us get a little criterion by which you deter- 
91 Q mine value. Do you determine value from your own 
personal standpoint or from the point of view of your 
constituency, people for whom you print and publish 
your paper? A. In handling news I use my own 
judgment solely. 

Q. You always have in mind the wants of your read¬ 
ers ? A. Of course. 

Q. So it is not altogether an independent intellectual 
process on the part even of the editor, to determine 
the relative value of news ? A. I don’t know about 

911 that. 

Q. (Repeated.) A. Well, I rather think it is. 

Q. A bit of news might strike you personally from 
the point of view of an expert newspaper man as a 
very good thing, but you wouldn’t print it in your 
newspaper necessarily because you thought so, would 
you ? A. If I had space that night I certainly would. 

Q. Suppose you thought that might not interest the 
majority of your readers, would it appear in your 
paper ? A. I look at news in the way wdiich would 

912 interest readers. 

Q. Suppose you thought that a bit of news, however 
good you might regard it as an expert newspaper man, 
would not be of sufficient general interest to your 
readers you would not print it at all ? A. I judge of 
news by the interest I think the reader will have in it. 

Q. Is it wliat you thought your readers would be 
interested in that you would print, rather than what 
you thought was good news ? A. No, I must think it 
is good news too. What is good news is what will 
interest the greatest number of people. 
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Q. The editorial room has always an intimate con- 913 
nection with the business end of it downstairs ? A. I 
don’t know much about that. 

I like a pretty large circulation for my paper so as 
to get good advertising rates ; and in editing the Balti¬ 
more American I edit it in such a way as to increase 
the circulation ; and after all, the determining cause 
in the last analysis, in my mind, of the value of news, 
is what would be interesting to our constituency. 

The defendant here rested. 914 

The plaintiff, further to maintain the issues on its 
part, then read from the Stenographer’s Minutes of the 
former trial, the testimony of James P. Bradt, as fol¬ 
lows : 

JAMES P. BRADT, called as a witness on behalf 
of the plaintiff, in rebuttal, having been duly sworn, 
testifies as follows : 

Direct Examination, to Mr. Davis : 915 

My name is James P. Bradt ; I am 42 years of age ; 
and am manager of the Columbia Phonograph Com¬ 
pany. I live at 1717 Madison Avenue, Baltimore. I 
was formerly the manager of the business of the 
United Press, in the City of Baltimore ; for about nine 
years ; between 1888 and 1897. 

I am familiar with what occurred in the City of 
Baltimore on December 8th, 1892, with respect to the 
discontinuance of the business of the New York As- 916 
sociated Press ; so far as the records of the office 
showed it to me a few days thereafter wdien I took 
charge. I don’t think I had any personal knowledge 
with respect to the business of the United Press at 
that time, just immediately prior to December 8th, 
1892, or what papers were receiving the news report 
of the United Press. It was in regard to what trans¬ 
pired in regard to the Associated Press in December 
1892, that I replied. There were three papers receiving 
the full report of the United Press on December 8th ; 
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917 the Sun, the Baltimore News, and a German paper 
colled the “Journal.” Those were all ; and they re¬ 
ceived that report through my office. 

Q. After December 8th, 1892, what was done with 
regard to the transfer and delivery of the business of 
the New York Associated Press at the City of Balti¬ 
more, about which you know ? A. In December ; it 
might have been a day or two earlier, I received 
orders from Mr. Phillips to take charge of the 
Associated Press office. He further advised me 

918 that Mr. Barclay Gallagher, the representative 
of the Associated Press up to that time, had been in¬ 
structed to turn the office over to me. I merely 
walked across the street and took charge of the other 
affair and continued to serve papers in Baltimore the 
same as had been done by the Associated Press. I 
had looked over the files and found a copy of a tele¬ 
gram which had been delivered to all of the papers 
there notifying them of the change; that the New 
York Associated Press had ceased to exist and the 

919 report would, therefore, be furnished by the United 
Press. 

Q. Whom did you notify of the change and how ? 
A. I didn’t say that I notified anybody; but I found a 
copy telegram in the office and called the messengers 
and asked them if that telegram had been delivered— 
that telegram was sent a day or two or three days be¬ 
fore I took charge; and the replies to me from the 
messengers who made the deliveries were that copies 
of that telegram had been delivered to all the papers. 

920 i wus very familiar during the period from between 
the year 1888 and the year 1897, with the volume and 
quality of the news report of the United Press. I had 
it copied from wires and read it and counted it and 
knew it perhaps as thoroughly as any man could. I 
was in charge of the office that received it. I think I 
know as much about it as anybody. I mean the news 
report that was delivered by the United Press during 
that period, in the City of Baltimore. I could not 
claim to be anything like so familiar with the report 
laid down by the Associated Press as I was with the 
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other. I was familiar in a way. I was familiar by 921 
seeing a copy, by talking with telegraph editors of the 
different papers, some of which handled our reports; 
heard other criticisms from persons ; and in a general 
way was familiar. 

As to the average daily volume of the United Press 
news report which was delivered to the Baltimore 
News Association, on and after December 8th, 1892 : 
we have carried up to 104,000 words of report in a 
day. That however would be beyond the average. 

922 

To the Court : 

A. The average, I would fancy, would be from 
eighty to ninety thousand. I never heard of the New 
York Associated Press having carried anything like 
that volume; I never heard it claimed from their 
greatest partisan that they had ever got up to any¬ 
thing like an average of eighty thousand. 

Q. Now as to the quality of the two reports. What 
would you say as to their comparative excellence : I 923 
mean the report of the New' York Associated Press as 
compared with the report of the United Press ? A. 

The United Press report was so superior to the Asso¬ 
ciated Press report as to make that the cause very 
largely, if not almost entirely of the collapse of the 
Associated Press ; and that same degree of excellence, 

I think, not only continued but was improved upon 
because of our facilities for making it better. 

Q. After December 8tli, 1892, did you ever have any 
conversation with General Felix Agnus about the 924 
volume or quality of the United Press report ? A. 1 
think that on two or three occasions the General spoke 
of something having crept in or having been left out, I 
don’t recall which ; something to justify a w r ord of 
criticism, merely a passing complaint, perhaps. Never 
anything of an official nature ; never a letter or a com¬ 
plaint from either the General or any one of his tele¬ 
graph editors who knew a good deal more about a 
report than the General did, probably at that time. I 
cannot recall that the General ever made any state- 
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925 meat to me in condemnation of the United Press re¬ 
port. All that I recall are these two or three crit¬ 
icisms ; and hardly enough to be called that. I do not 
remember what they were about. They were not of 
enough importance to cause me to write a letter about 
them. It was over in a moment and forgotten. 

The plaintiff further to maintain the issues on its 
part, called as a witness GEORGE F. SPINNEY, who, 
being duly sworn as a witness on behalf of the plaintiff, 

926 in rebuttal, testified as follows : 

I Avas formerly publisher of the New York Times 
and held that position between 1893 and 1896. I 
know which news service the New York Times took 
during that period. It w T as the service of the United 
Press. As publisher and editor I had occasion to 
examine critically with respect to the quantity and 
quality of the news service of the United Press. I 
examined that report personally from time to time, 
as questions would come up as to whether we had been 

927 well served or fairly served in regard to big occur¬ 
rences. I would not say that I did so every day, be¬ 
cause my duties were largely down stairs. But I cir¬ 
culated between the editorial rooms and the publica¬ 
tion office. I have been a newspaper man I think 
about twenty-five years ; and am reasonably familiar 
with what a news report furnished by a Press Associa¬ 
tion ought to be. In my opinion, from the knowledge 
which I gained as publisher of the New York Times 
during the period while I was its publisher, I think the 

928 news service of the United Press, with respect to its 
quantity and quality, was the best report we ever had. 
Other New York daily papers took it during the same 
period, the same report, that is, The Times, Herald, 
Tribune, The Sun. Part of the time, some of the 
others, but those four papers in particular. They 
used the service and it was good enough for them. 

I heard the testimony of General Agnus, to the effect 
that the news reports of the United Press were im¬ 
pregnated with advertising matter. I gathered the 
impression that he had some such belief as that. I 
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heard him testify to that effect. I myself never saw 
any evidence of it. 

I was formerly a director in the United Press, and 
was a director during the period we were taking the 
news service of the United Press. There was 
never to my knowledge any authority given 
to anybody to go about and get advertising 
matter and furnish it as news. I uevev heard of 
such a thing being sanctioned. It never did in fact 
occur to my knowledge. I don’t think it was ever 
heard of in connection with a newspaper association 
and it would not be tolerated for an instant. No de¬ 
cent association would permit it. It would lose its 
business if it did that. 

Cross-examination, to Mr. Fay : 

On or before December 8, 1892 the Times was a 
member of the old New York Associated Press. I do 
not recall any demand being made at the time the New 
York Associated Press went out of business, in behalf ^31 
of the Times and others, that the Times, Journal of 
Commerce, and Mail and Express should each receive 
$72,500. of the capital stock of the United Press. I 
think that the late Elliott F. Shepard was much in¬ 
terested in securing that amount of stock. He was 
then proprietor of the Express. I don’t recollect mak¬ 
ing any demand. AVe went out and bought our stock ; 
afterwards. AVe bought $105,000. of the stock in the 
United Press. And thereupon I was elected a director 
of the United Press as representing The Times, a 
holder of that stock. 

Re-direct Examination, to Mr. Davis : 

I was also a director in the United Press of New 
York. I believe we had five shares of stock in that 
corporation. So that it is not accurate to say that I 
became a director in the United Press as representing 
that $105,000 worth of stock. Some recognition was 
given to the fact that we were a large stockholder. AVe 
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933 were a stockholder in both corporations. The $72,500 
worth of stock was no part of the consideration for 
the Times going out of the Associated Press and join¬ 
ing the United Press. The other fellows were too 
strong for us. 

Re-cross-examination, to Mr. Fay :— 

We got the stock which I say the Times had in the 
United Press of New' York, from a gentleman in Con- 

934 necticut. I do not remember as to the five shares 
which I say we had in the United Press of New York. 

Q. In it not a fact that that was issued to you by 
the United Press of Illinois ? A. I don’t recall the 
details. 

Q. Is it not the fact that it was given to you by 
the United Press of Illinois in order that you might 
qualify as a director in the United Press of New 
York ? A. It is possible that that was the case. The 
purchase I refer to had relation to the other Com- 

935 pany. 

The plaintiff further to maintain the issues on its 
part, re-called as a witness, in rebuttal, WALTER P. 
PHILLIPS, who testified as follows : 

Direct Examination, to Mr. Davis : 

I remember a conference that took place between 
the representatives of the United Press ana of the 

936 Baltimore News Association, November 21, 1893. I 
attended that conference personally. I remember see¬ 
ing Victor F. Lawson there at the time. I arrived 
there the night of the 20th and Mr. Lawson was there. 
Victor F. Law son at that time was President of the 
newly organized Associated Press of Illinois. I did 
not talk with him. I saw General Agnus after I saw 
Mr. Lawson. I had a conversation with General 
Agnus about the fact that I had seen Mr. Lawson. I 
told him I saw Mr. Lawson there in the afternoon. 
He said Yes, that the enemy had been there for 
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several days, and that Mr. Lawson had gone to 937 
Toronto to stir up trouble down there, and lie said 
that they would not do any business with him, that he 
had gone away discouraged ; that in anticipation of 
this $4300. that we were to pay them and which had 
practically been agreed upon in advance by Colonel 
Anderson, that they were going to stick to their old 
friends in New York that they knew something about. 

That is, that the Baltimore News Association was 
going to stick ; aud that they didn’t care to make an 
alliance with the western people, that they were too 938 
far from the Atlantic sea board. That was the sub¬ 
stance of the conversation. That occurred on the 
night of November 20, 1893. The night before the 
day when the conference was held. The conversation 
was in my room at the hotel. 

Q. You have heard the testimony of General Agnus 
with respect to conversation that he said he had with 
you in Chicago in the summer of 1893, and that he 
told you, or that you told him, that the papers were 
going out, and that you w r ere going to try to fix things 939 
up, Ac.; is it a fact or not that you said anything of 
that kind to him ? A. It is impossible. We had not 
lost a paper at that time. We lost our first paper on 
the 8th of September following. We had not lost a 
paper at the time I had this conversation with General 
Agnus. We had everything there was in that whole 
couutry. 

Q. You have also heard read in your hearing a reso¬ 
lution purporting to have been adopted by the direct¬ 
ors or stockholders of the United Press of Illinois in 940 
December 1891 appointing you general manager at a 
salary of $20,000 a year. Did you ever get $20,000 a 
year salary from the Illinois Company ? A. I don’t 
know. I have an idea that is one of Mr. Laffan’s 
jokes. I never received auything. 

I never got a dollar. I earned the $20,000 a year 
salary, but I didn’t get it. 

Q. You are familiar with the contract of 1887, which 
has been put in evidence here between the United 
Press of Illinois and the United Press of New York, 
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941 and I suppose you recall the provision at the end of it 
which allows either party to terminate it by giving 
thirty days* notice to the other ? Do you remember 
that ? A. Yes. 

Q. Was that notice ever given ? A. Not to my 
knowledge. 

Q. Was it ever terminated ? A. Not that I kuow of. 


The plaintiff here rested. 
Testimony closed on both sides. 


942 


Case summed tip to the jury by Counsel for the de¬ 
fendant and Counsel for the plaintiff. 

The Court then charged the jury as follows : 

Clarke. J. 

Gentlemen of the Jury :—You have given careful 
attention to the facts in this case, and should I allude 
to them you are not to be governed by my recollection 
of them but are to be guided entirely by your own 

943 memory of the testimony ; nor are you to regard any¬ 
thing that I may say as indicating in any degree an 
opinion. 

This is an action brought by a New York corpora¬ 
tion formed in 1883, or thereabouts, known as The 
United Press, against what might be called a partner¬ 
ship of newspapers of the City of Baltimore, doing 
business under the term Baltimore News Association, 
for the purpose of recovering damages for alleged 
breach of contract. 

944 At the outset of the case we are met by the question 
whether or not this plaintiff, the United Press of New 
York, is the proper party to sue. This is the question 
first to be determined by you, for if the United Press 
of New York was not the owner of the contract in¬ 
volved then your verdict must be for the defendant. 
In considering this branch of your inquiries you 
must take into consideration all the facts and cir¬ 
cumstances testified to by all the witnesses, together 
with all the documentary evidence contemporaneously 
made. 
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It appears that in 1887 there was another corpora- 945 
tion formed,in the State of Illinois known as The 
United Press. Between the United Press of Illinois 
and the United Press of New York there was a certain 
contractual relation shown by a paper marked in 
evidence on a former trial as Exhibit B. The pro¬ 
visions of that contract are explicit in certain 
directions and explain the relations between these two 
corporations. They are only material to this issue so 
far as they may throw light upon the question as to 
who is the proper plaintiff in this case. In that paper 946 
it is set up : 

Whereas the said party of the first part (The 
Illinois corporation) has the power to build, 
operate and lease telegraph and telephone lines, 
and other means of transmitting news, and to 
invest in the stock and securities of other com¬ 
panies, and 

Whereas said party of the first part intends 
and expects to acquire telegraph property 947 
through which it shall be enabled to extend, 
solidify and render more permanant and valuable 
the news service of said party of the second part 
(the New York corporation); and 

Whereas said party of the second part re¬ 
quires the use of wires not now obtainable at 
rates which will enable it to operate its lines 
without loss, and desires to place its business 
upon lines which cannot be sold or leased to its 
disadvantage, aud 948 

Whereas said party of the second part is now 
on a paying basis, but contingencies are foreseen 
and impending wherein its present resources 
may be wholly inadequate for the protection of 
its existing interests ; 

Now, therefore, in consideration, aud so forth. 

They go on to make a contract under which, as be¬ 
tween themselves, the Illinois corporation becomes the 
financial backer of the New r York corporation, aud the 


! 


Digitized by ^.ooQle 



238 


949 New York corporation agrees to pay monthly to the 
Illinois corporation all of its net earnings. I believe 
that to be a succint summary of the contract between 
those two parties as entered into in 1887. 

There was also a news association in the City of 
New York, as you have heard, known as the New York 
Associated Press, which had a contract with the Balti¬ 
more partnership of papers, which contract is the sub¬ 
ject of this action. That contract was entered into in 
1889, and by its terms was to continue until 1899. It 

950 provided, after setting up the parties to the contract, 
first, that the party of the first part, that is to say, the 
New York Associated Press, during the continuance of 
this agreement, should lay down in Baltimore a com¬ 
prehensive summary of the news of the world that it 
may obtain. It was a contract made with an associa¬ 
tion or with a corporation whose business it was to 
obtain and distribute news ; and that this subject was 
thoroughly understood between the two parties may 
be assumed because they were engaged in that busi- 

951 ness. In the course of time, when the New York As¬ 
sociated Press, for some reason not disclosed, found 
that it could no longer do business as the result of 
negotiations it transferred, sold and assigned every¬ 
thing that it had over to the United Press ; and among 
other things so transferred was the executory contract, 
which still had a number of years to run, with the Bal¬ 
timore Association. 

I charge you that a contract of its peculiar character 
could not be transferred and bind the Baltimore par- 

952 ties without their consent, because it was, while not 
wholly in the nature of personal service, yet of such a 
mixed character that I deem the proposition of law 
expressed by the defendant in this regard to be cor¬ 
rect ; and that the plaintiff must prove by a prepond- 
erence of evidence to your satisfaction that the Balti¬ 
more aggregation consented to this transfer of the 
executory part of the contract from the old New York 
Association, which had collapsed to the new United 
Press. But at the very beginning of your delibera¬ 
tion you will find whether or not the Baltimore 
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Press,—whichsoever United Press it may have been— 
for the New York Associated Press with whom the 
contract had been made. In determining this you 
must take into consideration the documentary evi¬ 
dence, the testimony of the witnesses, what was clone, 
how long was the news delivered, what was the con¬ 
duct of ihe parties during the period from December 
8, 1892, the day of the collapse of the New York As¬ 
sociated Press, up to the date when the alleged breach 
of contract occurred on the 17th of February; and 954 
then say whether or not you find by a preponderance 
of proof that the defendant did consent to the substi¬ 
tution of the United Press for the New York Asso¬ 
ciated Press. 

Now as to the question whether or not the defend¬ 
ant did break the contract. It is admitted not con¬ 
troverted that on a certain day in February, 1894, 
they stopped takiug the service. But the defendants 
justify themselves by saying that the other side first 
broke the contract by not giving a comprehensive 955 
summary of the news of the world that they had ob¬ 
tained. Therefore, their defense is in the alternative, 
and they say that even should you find that the 
plaintiff is the proper party to sue, and that they (the 
defendants) assented to the substitution, yet that the 
defendants were excused from further performance on 
their part because the contract had been broken by 
the other party. It is for the plaintiff to convince you 
by a fair preponderance of proof that it did carry out 
the contract in good faith and with full measure up to 956 
February 17th, 1894, and that it was then prepared to 
carry out the terms of its agreement during the re¬ 
mainder of the term. The defendant may stand quiet 
until the plaintiff has satisfied you on each of the 
essential elements that it has made out its case. 

If you find that the plaintiff is the proper party to 
sue; that the defendant assented to the change ; that 
the plaintiff properly carried out its contract, and that 
the defendant made a breach of the contract without 
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957 due and sufficient cause, then you come to the ques¬ 
tion of damages. 

If you come to that point, I charge you that the 
measure of damage to be applied iu your consideration 
of this case is the difference between what the 
plaintiff would have received during the time for 
which this contract had been carried out and dur¬ 
ing the time that it had yet to run, and what it 
would have cost the plaintiff to perform the serv¬ 
ice which it had agreed to perform. Upon this 

958 point you must not base your conclusion upon guess 
w ork ; but must be satisfied to a reasonable certainty. 
The law does not require you to employ more than a 
reasonably sound business judgment upon all the 
questions that are submitted to you for your deter¬ 
mination. In this spirit you will resolve whether the 
plaintiff would have engaged in a paying operation in 
the performance of its obligations under the contract ; 
and, if so, what damage accrued by loss of profits 
which it would reasonably be assumed to have gained 

959 had not the defendants violated their obligations under 
the contract provided you find that the defendants 
were guilty of such breach. 

The plaintiff sues for $50,000. The figures are en¬ 
tirely for your determination. Mr. Mason says the 
total amount of the face value of the contract, from 
February 17, 1894, to January 1, 1899, would be 
$152,400, out of which is to be taken the sum of $73,- 
660, total expenses, at $290 a week for 254 weeks, 
leaving a remainder of $78,740. The method of calcu- 

960 lation shows a larger amount of profit than the amount 
sued for, which is $56,000. It is for you to decide 
whether, as reasonable men, you can say that the 
damage consists of the difference between the sum of 
$500 a week and the expense and cost of carrying out 
the contract for the unexpired period. It is for you 
to say whether the plaintiff has satisfied you by a pre¬ 
ponderance of evidence that was the logical result 
of the breach of the contract by the defendants, if you 
you find that the defendants committed such breach. 

To return to the question whether the plaintiff here, 
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The United Press, was the United Press with whom 961 
the contract was made. This is a serious question and 
one which lies at the foundation of this case. 

That the relations between the two corporations 
were very close is made evident by the contract, 
Exhibit B, which has been read to you ; and further, 
by the fact that in some instances the same men occu¬ 
pied similar offices in each Company ; and distinguish¬ 
ing names seem not to have been employed for the pur¬ 
pose of indicating the Illinois Company and the New 
York Company. If care had been observed in thfs 962 
matter of distinction and difference this case would 
not be here in Court. The question is one of fact, 
and you alone can decide it. You have the right, and 
it is your duty, very closely to consider the original 
documentary evidence made at the time. The evi¬ 
dence in writing close upon the event, as you all know 
in your everyday life, is evidence of the very highest 
quality. Memory may fade, and a man with the very 
best intentions, meaning to be absolutely honest and 
straightforward, may easily forget figures, and dates 963 
of very recent events, unless his memory has been 
aided by some peculiarity or refreshed by documents, 
and especially is this true as to details of conversa¬ 
tions. In this regard you must consider how the 
witnesses appeared upon the stand: their interests in 
the case ;—the weight to be accorded to their testi¬ 
mony is a matter entirely for you. It is for you 
to say how much or how little you will believe; and 
it is for you to reconcile, so far as you can, dis¬ 
crepancies. It is a subject upon which you are to 964 
employ your common sense. I do not know any 
better way of sifting this matter than to select twelve 
men out of the business world and say, Now look at 
this matter, look at it in your own way, look at it as 
business men; who made this contract ? Who was 
doing this business ? Who agreed to do it in the 
future ? Who did it afterwards ? Ask yourselves 
these questions in the light of the documents, in the 
light of the evidence, and come in and tell us which 
way your verdict is. Upon the whole case, and upon 
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965 every part of it where there is an issue, the burden is 
upon the plaintiff to satisfy you by a fair preponder¬ 
ance of evidence upon each of these important matters. 
If you are not satisfied that the scale preponderates so 
that you can say the plaintiff has made out its case 
upon each of the propositions that I have stated to 
you, if the scale is in your minds equally balanced 
upon any one of them, the defendant is entitled to a 
verdict. If it preponderates in favor of the defendants 
in regard to any one of them, the defendants are en- 

966 titled to a verdict. You must be able to solve each 
proposition in favor of the plaintiff or it is not entitled 
to a verdict. 

Mr. Fay : I wish to enter an exception to the fol¬ 
lowing portion of the Charge as to the rule for the 
measure of damages, to-wit : 

“ I charge you that the measure of damage to be 
“ applied in your consideration of this case is the 
“ difference between what the plaintiff would have 
“ received during the time for which this contract had 

967 u been carried out and during the time that it had yet 
“ to run, and what it would have cost the plaintiff to 
“ perform the service which it had agreed to perform. 
“ Upon this point you must not base your conclusion 
“ upon guesswork ; but must be satisfied to a reason- 
“ able certainty. The law does not require you to 
“ employ more than a reasonably sound business judg- 
“ ment upon all the questions that are submitted to 
“ you for your determination. In this spirit you will 
“ resolve whether the plaintiff would have engaged 

968 “ in a paying operation in the performance of its obli- 
“ gations under the contract ; and if so, what damage 
“ accrued by loss of profits which it would be reason- 
“ ably be assumed to have gained had not the defend- 
“ ants violated their obligations under the contract, 
“ provided you find that the defendants were guilty of 
“ such breach. 

“ The plaintiff sues for $50,000. The figures are 
“ entirely for your determination. Mr. Mason says the 
“ total amount of the face value of the contract from 
“ February 17, 1894, to January 1, 1899, would be 
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“ $152,400., out of which is to be taken the sum of 969 
“ $73,660. total expenses, at $290. a week for 254 
“ weeks, leaving a remainder of $78,740. His method 
“ of calculation shows a larger amount of profit than 
“ the amount sued for, which is $50,000. It is for you 
“ to decide whether as reasonable men you can say 
“ that the damage consists of the difference between 
“ the sum of $500. per week and the expense and cost 
“ of canying out the contract for the unexpired period. 

“ It is for you to say whether the plaintiff has satisfied 
“ you by a preponderance of evidence that this was 970 
“ the logical result of the breach of the contract by 
“ the defendants, if you find that the defendants com- 
" mitted such breach.” 

The Court : I will allow you an exception to the 
instruction as to the measure of damages. 

Exception taken by the Defendant. 

Mr. Fay : I desire to ask the Court to charge the 
XXII of the Defendant’s Requests to Charge, as fol- 971 
lows : 

“ XXII. If you find that at any time after the 
“ alleged breach of this contract the plaintiff ceased 
“ to be able or willing to fully carry out and perform 
“ this contract either because of its having entered into 
“ new contractual relations with other persons for the 
“ delivery to them of a news service in Baltimore, or 
" because of its ceasing to do business at all by virtue 
“ of its assignment in insolvency or otherwise, then 
“ and in either of such events the plaintiff is not en- 972 
“ titled to recover any damage for any period of time 
“ after the happening of such liability on its part to 
“ perform said contract.” 

The Court : I charge that if the jury find that there 
was on the part of the defendants an unwarranted 
breach of the contract, and that if they find that the 
plaintiff is entitled to recover upon all the propositions 
laid down, they are entitled to recover down to the 
time at which the contract would have expired. 
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973 Mr. Fay : The defendant excepts to the refusal 
to charge the XXII. requested charge, and to 
the charge given. 

The Court : I give you an exception. 

Mr. Fay : I ask your Honor to charge the jury the 

XIV. to XXII. requests to charge, inclusive, of the 
defendant, as to the measure of damages, as follows, 
to wit : 

974 « Requests to Charge on Behalf of Defendant Felix 

Agnus. 

The defandant Felix Agnus, the sole defendant who 
has been served and who has appeared in this action, 
requests the Court upon the trial of this cause to make 
the following special charges to the jury : 

XIV. The contract sued on is one for the delivery of 
news, a product requiring skill aud discretion in its 
collection and preparation, and is therefore a contract 

975 calling for the performance by the plaintiff of work, 
labor and services, as well as for the delivery of the 
commodity known as news. The measure of damages 
in such a case is the true market value of the contract, 
if any, at the time of the alleged breach. 

XV. In considering and determining the amount of 
damages, if any, to which the plaintiff is entitled, you 
are not to consider any evidence tending to show what 
profits the plaintiffs would have made, if any, from the 
performance of the contract. Such future profits are 

976 speculative and uncertain, and the plaintiff is not 
entitled to recover any possible future profits it might 
have made from the performance of this contract. The 
true measure of damages is the market value, if any, 
which this contract had at the time of alleged breach. 

XVI. In considering the evidence to determine the 
market value of this contract, if any, at the time of 
the alleged breach, you may consider the amount which 
was to be paid by the defendants. This, as fixed by 
the contract, was §600 per week, but by an agreement 
testified to by the plaintiffs witnesses this amount was 
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subsequently reduced to $500. per week. You can 977 
also consider what it would probably have cost the 
plaintiff to have carried out and performed this con¬ 
tract. For this purpose you may consider what it 
cost it in the past and in this respect you must con¬ 
sider not only the expense of conducting the office in 
Baltimore but also the general expenses of the plaintiff, 
the cost and expense of gathering, collecting, editing 
and transmitting the news which it was to furnish to 
the defendants. But your consideration in this re¬ 
spect is not to be limited to or concluded by the evi- 978 
deuce as to the cost in the past. In considering this 
question in order to determine the market value of the 
contract at the time of the alleged breach, the ques¬ 
tion is, what it would have cost the plaintiff in the fu¬ 
ture, and that you must determine from all the circum¬ 
stances of the case and from all the evidence, taking 
into consideration the nature and extent of the 
plaintiffs business, the probability of the cost of 
performing this contract, increasing or diminish¬ 
ing with reference to the then condition of 979 
the business. Whatever you may find, if from 

the evidence you can find it, it would have 

cost the plantiff to have carried out this contract, 
is a proper element for you to consider and you must 
consider and give full weight to what you find to be 
the evidence in these respects, in arriving at and fixing 
the market value of this contract at the time of the 
alleged breach. But your enquiry must not be con¬ 
fined to these elements of fact alone, to determine the 
market value of this contract at the time of the alleged 980 
breach ; you must determine for what price the plaint¬ 
iff would have sold this contract, taking into con¬ 
sideration all the circumstances, all the obligations 
imposed thereby upon the plaintiff and which its 
vendee would have to assume. In determing this 
selling price, this market value, however, you are to 
consider and determine the price upon the assumption 
that the defendants were willing to go on with the 
contract and assented to its transfer. 

XVII. The plaintiff is not entitled to recover the 


Digitized by 


Google 





246 


981 difference between the contract for the services to be 
rendered and the cost of performing such services, but 
its measure of damage is the true market value of the 
contract at the time of the alleged breach. 

XVIII. If you tind that the plaintiff has failed to 
prove the market value of this contract at the time of 
the alleged breach, or to prove facts from which you 
can yourself determine this market value, then your 
verdict must be for the defendant. 

XIX. In considering the market value of 

982 this contract at the time of the alleged breach, 

you may also consider the evidence tending to 
show that the plaintiff at the time of the 

alleged breach of this contract was doing business at a 
loss and not at a protit. This evidence may also be 
considered by you solely as reflecting upon the credi¬ 
bility of and the weight to be given any evidence 
offered by the plaintiff as to the amount and elements 
of its damage, or as to the market value of this con¬ 
tract at the time of the alleged breach. 

983 XX. If you find from the evidence that the plaintiff 
after the time of the alleged breach did deliver a news 
service either to some or one of the defendants or to 
any other person in the city of Baltimore, and received 
money therefor, you will deduct the amount you find 
to have been so received by it during the period since 
the alleged breach to the time of the expiration of this 
contract, from any damages to which you may other¬ 
wise find the plaintiff to be entitled. 

XXI. If you find from the evidence that the plaintiff 

984 after the time of the alleged breach did deliver a news 
service either to some or one of the defendants or to 
auy other person in the city of Baltimore and that it 
would have continued to deliver a news service to such 
person or persons in the city of Baltimore during the 
term of this contract, and to have received money 
therefor but for the fact that it ceased business and 
became unable to deliver such news service, then you 
will deduct the amount which you may find the plaint¬ 
iff would have received from such persons during the 
unexpired term of this contract from any damages to 
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which you may otherwise find the plaintiff to be 985 
entitled. 

XXII. If you find that as any time after the alleged 
breach of this contract the plaintiff ceased to be able 
or willing to fully carry out and perform this contract 
either because of its having entered into new con¬ 
tractual relations with other persons for the delivery 
to them of a news service in Baltimore, or because of 
its ceasing to do business at all by virtue of its assign¬ 
ment in insolvency or otherwise, then and in either of 
such events the plaintiff is not entitled to recover any 986 
damage for any period of time after the happening of 
such inability on its part to perform said contract. 

The Court : I will overrule these, because I have 
laid down the correct rule. 

Defendant excepts. 

The jury then retired for deliberation, and, latei\ 
returned a verdict for the plaintiff for the sum of 
$35,000. 987 

Mr. Davis asked for an extra allowance on behalf of 
the plaintiff and was granted an allow ance of $1,000. 

Mr. Fay : I make the usual motion for a new trial 
upon the grounds specified in Section 999 of the Code. 

The Court : I would like a memorandum from you, 
gentlemen, on the last request made—the time after 
the general assignment of the plaintiff. I will enter¬ 
tain that motion, and hold that under advisement, if 
you will give me authorities on the last question. 

Mr. Fay : My motion may be considered as made on qg8 
the minutes ? 

The Court: The motion is made and held under ad¬ 
visement. I will give you 30 days stay of execution 
and 60 days stay to make a case. That may be en¬ 
tered after notice of entry of judgment. 

The jury w'ere then discharged. 

The Case contains all the evidence given. 
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989 


SUPREME COURT, 


County of New York. 


The United Press, 


Plaintiff, 


AGAINST 


Stipulation and 
Order. 


990 


The A. S. Abell Company and 
others, 

Defendants. 


We do hereby consent that the within printed case 
on appeal be filed in place and stead of an engrossed 
copy of the case on appeal as settled herein, and that 
991 the same be ordered on file as the settled case on 
appeal herein. 


Dated October 10th, 1902. 


William C. Davis, 


Attorney for Plaintiff. 
Morris & Fay, 


Attorneys for Defendant Agnus. 


992 


On the foregoing consent, it is ordered that the 
within printed case on appeal be filed in place and 
stead of an engrossed copy of the case on appeal as 
settled herein, and the same be hereby settled and 
ordered on file. 

Dated October 10th, 1902. 


John Proctor Clarke, 

Justice Supreme Court. 








249 


Papers Used on the Hearing of the Motion 
Granted by the Order of August 21st, 
1902, Brought Up for Review on this 
Appeal. 


Plaintiff’s Order to Show Cause. 


SUPREME COURT, 
County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company and others 
and Felix Agnus, 

Defendants. 


994 


995 


Upon the annexed affidavit of William C. Davis, 
duly verified on the 9th day of July, 1902, the order of 
the Special Term of this Court bearing date February 
3d, 1902, the judgment of this Court bearing date on 
the 4th day of February, 1902 ; the order of the Special 
Term of this Court bearing date February 25th, 1902 ; 
the opinion of the Appellate Division of this Court for ^96 
the First Judicial Department and the order of said 
Appellate Division, bearing date on or about June 
27th, 1902, and upon all the pleadings and proceedings 
herein : 

Ordered that the defendant Felix Agnus, or his at¬ 
torneys, Messrs. Morris & Fay, show cause at a Special 
Term, Part I., of this Court, to be held at the County 
Court House in the County of New York on the 14th 
day of July, 1902, at 10:30 o’clock A. M., or as soon 
thereafter as counsel cau be heard, why the order of 
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the Special Term of this Court, bearing date on the 3d 
day of February, 1902, and amending the summons and 
complaint herein after trial of the action and before 
judgment, should not be vacated and set aside, as with¬ 
out authority of law, and why the plaintiff should not 
have such other or further order or relief in the prem¬ 
ises as shall be just and equitable. 

Service of a copy of this order and of the papers 
upon which the same is based upon Messrs. Morris & 
Fay, attorneys for the defendant Felix Agnus, on or , 
before July 10th, 1902, shall be sufficient. 

Dated July 9th, 1902. 

(Signed) Charles H. Truax, 

j. s. c. 


Affidavit of William C. Davis, in Support 
of Motion to Vacate. 

SUPKEME COTJKT, 

County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

1000 

The A. S. Abell Company and others, 
and Felix Agnus, 

Defendants. 


997 


998 


State and County of New York, ss. : 

William C. Davis, being duly sworn, says: 

I am the attorney for the plaintiff herein. 

This action was tried before Mr. Justice Clahke 
and a jury at a Trial Term, Part XII. of this Court, at 
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the County Court House, in the County of New York, 
on the 16th, 17th and 18th days of October, 1901. The 
trial resulted in a verdict in favor of the plaintiff for 
the sum of thirty-five thousand dollars ($35,000). 

At the close of the trial the counsel for the defendant 
Felix Agnus made a motion upon the Judge’s minutes, 
and upon all the grounds specified in Section 999 of 
the Code of Civil Procedure, to set aside said verdict 
and for a new trial of the action. Mr. Justice Clarke 
took the said motion under advisement, and on the 
13th day of January, 1902, denied the same. 

On the third day of February, 1902, upon applica¬ 
tion theretofore duly made on the part of the plaintiff, 
the Special Term of this Court, after the denial of the 
said motion to set aside said verdict and before the 
entry of judgment herein, made an order amending the 
summons and complaint in this action in certain re¬ 
spects. A copy of the said order is hereto annexed 
and made a part of this affidavit. 

On the 4th day of February, 1902, in accordance 
with the said order of February 3d, 1902, judgment 
was entered in this action in the office of the Clerk of 
the County of New York in favor of the plaintiff and 
against the defendant, Felix Agnus, as manager and 
trustee of the “ Baltimore American,” <fcc., for the sum 
of $36,631.47, the amount of said verdict, with costs, 
disbursements and allowance. A copy of the judgment 
so entered is hereto annexed and made a part hereof. 

Upon the 25th day of February, 1902, upon applica¬ 
tion theretofore made on the part of the defendant 
Felix Agnus, as manager and trustee, &c., the Special 
Term of this Court made and entered an order denying 
the motion on the part of the defendant Felix Agnus 
to vacate and set aside the said judgment. A copy of 
the said order is hereto annexed and made a part 
hereof. 

On the 4th day of March, 1902, the defendant Felix 
Agnus appealed from said last-mentioned order to the 
Appellate Division of the Supreme Court for the First 
Judicial Department. Thereafter the said appeal 
came on duly to be heard, and in the month of May, 
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1004 
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1005 1902, the said Appellate Division rendered a decision, 
reversing the order so appealed from and granting the 
motion of the defendant Felix Agnus, as manager and 
trustee, <fcc., to vacate and set aside the said judment. 
On or about June 27th, 1902, the said Appelate Division 
made and filed its order, reversing said order so ap¬ 
pealed from and granting the motion of the defendant 
Felix Agnus to vacate and set aside the said judgment. 
A copy of the opinion of the said Appellate Division, 
rendered upon said appeal and of the order based 

1006 thereon, are hereto annexed and made a part hereof. 

No appeal from the order of the Special Term of 
this Court, bearing date February 3d, 1902, by which 
the summons and complaint herein were amended and 
the judgment hereto annexed was entered, has ever been 
taken, and the said order remains unreversed and un¬ 
modified in any respect. It will appear, from an in¬ 
spection of the opinion of the said Appellate Division 
rendered upon said appeal that the Appellate Division 
holds that the Special Term of this Court had no 

1007 power, under the law, to make the order bearing date 
February 3d, 1902, and amending the summons and 
complaint as therein set forth. 

The Appellate Division having held that the said or¬ 
der of February 3d, 1902, is without authority of law, 
I desire an order to show cause why the same should 
not be vacated and set aside. 

The reason why I desire an order to show cause, re¬ 
turnable in less than eight days, is that I desire to en¬ 
ter judgment in this action upon the said verdict. 

1008 The said verdict of thirty-five thousand dollars 
($35,000) still stands, and the motion of the defend¬ 
ant Felix Agnus to set it aside has been denied. 

No previous application for the annexed or a similar 
order has been made to any other Court or Judge. 

William C. Davis. 

Sworn to before me this 9th ) 

day of July, 1902. > 

William J. Canary, 

Commissioner of Deeds for the City of 
New York. 
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1009 

Additional Affidavit of William C. Davis in 
Support of Motion to Vacate. 

SUPREME COURT, 


County of New York. 


The United Press, 

Plaintiff, 

AGAINST. 

The A. S. Abell Company and others, 

Defendant. 


1010 


State of New York, > . 

County of New York. ) 

William C. Dayis, being duly sworn, says : 

I am the attorney for the plaintiff herein. The 1011 
action was commenced by the service of a summons and 
notice upon the defendant, Felix Agnus, on September 
4th, 1895. The complaint was served on December 
23, 1898, and the amended answer of the defendant 
Felix Agnus, was served on October 19, 1898. 

The case came on for trial at Trial Term Part XII. of 
this Court, for the County of New York, at the County 
Court House, before the Hon. John Proctor Clarke, 
Justice, and a jury, on the 16th, 17th and 18th days of 
October, 1901, and the jury rendered a verdict in favor 1012 
of the plaintiff and against the defendant Felix Agnus 
in the sum of $35,000. On January 15, 1902 the motion 
of the defendant Felix Agnus to set aside said verdict 
and for a new trial was denied. 

On February 4,1902, judgment was entered upon said 
verdict in accordance with the order of the Special 
Term of this Court bearing date on February 3, 1902, 
and amending the summons and complaint in this 
action, after said trial and before the entry of judgment 
herein. 
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1013 


1014 


1015 


10 IB 


On April 21, 1902, by order of the Special Term of 
this Court, Messrs. Morris & Fay were substituted in 
the place and stead of Swayne, Swayne, Morris & Fay, 
as attorneys for the defendant Felix Agnus in this ac¬ 
tion. A copy of the said order and of the consents, 
upon which the same is based, is hereto annexed and 
made a part hereof. 

Messrs. Morris & Fay have ever since been, and still 
are, attorneys of record in this action for the defend¬ 
ant Felix Agnus. 

The appeal papers on the appeal from the order de¬ 
nying the motion to set aside the judgment heretofore 
entered herein are signed “ Moms & Fay, Attorneys 
for Defendant and Appellant Felix Agnus.” The notice 
of argument of the said appeal, served upon me 
thereon, and likewise the admission of service of the 
plaintiff and respondent’s counter-notice is similarly 
signed. The order reversing the order appealed from, 
states in the body thereof, that it is entered “ On mo¬ 
tion of Morris & Fay, Attorneys for the defendant- 
appellant.” This order was signed by the Appellate 
Division of this Court on June 28, 1902. A copy 
thereof is hereto annexed. 

Since the making and entry of the order of substi¬ 
tution by the Special Term of this Court, bearing date 
April 21, 1902, and substituting Messrs. Morris & Fay 
as attorneys for the defendant Felix Agnus, there has 
not been any other or further substitution of attor¬ 
neys for the defendant Felix Agnus in this action ; nor 
have I ever heard, either directly or indirectly, that 
any other attorney or attorneys even claimed to repre¬ 
sent or act for said defendant herein. 

The argument in opposition to this motion was made 
by Henry T. Fay, Esq., a member of the firm of said 
Morris & Fay ; and in open Court the said Henry T. 
Fay, upon the argument of this motion, stated that 
his firm, Morris <fc Fay, are still attorneys for the de¬ 
fendant Felix Agnus in this action. 

This action is still pending, and has never been dis¬ 
continued by order of Court or otherwise. The 
plaintiff has never made any application to the Court 
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for an order of discontinuance ; nor has it ever served 1017 
any notice in writing or otherwise of discontinuance, 
nor has the defendant Felix Agnus ever made any 
similar application to the Court or served or given any 
similar notice. 

William C. Davis. 

Sworn to before me this 15th ( 
day of July, 1902. $ 

William J. Canary, 

Commissioner of Deeds 

for the City of New York. \qiq 


Order and Consent to Substitution of At¬ 
torneys, Read in Support of Motion to 
Vacate. 


NEW YORK SUPREME COURT, 


County of New York. 


The United Press, 

Plaintiff, 

against 

The A. S. Abell Company and 
others. 

Defendants. 


1019 


1020 


It is hereby consented that Morris <fc Fay, coun¬ 
sellors at law, be substituted in the place and stead 
of Swayne, Swayne, Morris & Fay, as attorneys for the 
defendant, Felix Agnus, in the above-entitled action, 
and that an order to that effect may be entered 
without further notice. 

Dated April 15th, 1902. 

Felix Agnus. 

Swayne, Swayne, Morris & Fay. 
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At a Special Term, Part II., of the Su¬ 
preme Court of the State of New 
York, held in and for the County of 
New York, at the County Court 
House in said County on the 21st 
day of April, A. D. 1902. 


Present —Hon. Leonard A. Giegerich, Justice. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company and 
others. 

Defendants. 


1023 


On reading and filing the foregoing consent, and on 
motion of Morris & Fay, 

Ordered, that Morris & Fay, counsellors at law, be 
substituted in the place and stead of Swayne, Swayne, 
Morris & Fay, as attorneys for the defendant, Felix 
Agnus, in the above-entitled action. 


Enter. 

(Signed) L. A. G., 


j. s. c. 


1024 



On the 15tli day of April, in the year one thousand 
nine hundred and two before me personally came Felix 
Agnus, to me known and known to me to be the in- 
dividaal described in, and who executed the foregoing 
instrument, and he acknowledged that he executed the 
same. 


[seal.] 


W. Woodward Cloud, 

Notary Public. 
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1025 

Order of February 3d, 1902, Amending the 
Sammons and Complaint. 

At a Special Term, Part I., of the Supreme 
Court of the State of New York, 
held in and for the County of New 
York, at the County Court House in 
said County, on the 3d day of Feb¬ 
ruary, 1902. 

1026 

Present— Hon. John Proctor Clarke, Justice. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, proprietor 
of “ The Sun,” newspaper; the 
Herald Publishing Company, pro¬ 
prietor of the “ Morning Herald,” 
newspaper ; Felix Agnus, manager 
and Trustee of the “ Baltimore 
American,” newspaper; and Ed¬ 
ward Raine, proprietor of the 
“ German Corresponded” news¬ 
paper ; the said defendants com¬ 
posing the “ Baltimore News As¬ 
sociation,” 

Defendants. 


A motion for an order, amending the summons in 
this action, so that the same shall read as the summons 
hereto annexed and also amending the complaint 
herein, by striking out the following language there¬ 
from at the end of the paragraph thereof, which alleges 
the legal status of the defendants, viz : 

“ And that the defendant Felix Agnus was the 
“ manager, trustee and proprietor of the ‘ Baltimore 
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1029 “ American and Commercial Advertiser,’ a newspaper 
“ published at the City of Baltimore in said State.” 

And inserting in lieu thereof, at the same place, the 
following allegation, viz : 

“ That the said defendant Felix Agnus was at the 
“ said time the maaager and trustee of the ‘ Balti- 
“ more American and Commercial Aduertiser,’ a 
“ newspaper published at the City of Baltimore, 
“ in said State of Maryland, and that at the times 
“ herein mentioned the said defendant Felix Agnus 

1080 “ held and now holds title to and managed and now 
“ manages, the said newspaper under and by virtue of 
“ a deed of trust, made, executed and delivered to him 
“ by one Charles Carroll Fulton and Caroline K. 
“ Fulton, his wife, on or about the 9th day of April, 
“ 1883, and for and on the trusts and purposes in the 
“ said deed specified 

Having duly come on to be heard at Special Term, 
Part I., of this Court, at a stated and regular term 
thereof, held at the County Court House, in the County 

1031 of New York, on the 30th day of January, 1902, and 
the Justice presiding at said Special Term, having 
referred the said motion to me, the Hon. John Proctor 
Clarke, the Justice, who presided at the trial of this 
action, for determination ; 

Now, on reading the original summons and notice in 
this action, the complaint, the original answer of the 
defendant Felix Agnus, herein, verified on or about the 
12th day of June, 1896, the amended answer of the de¬ 
fendant Felix Agnus, verified on or about the 29th day 

1032 of September, 1898, the testimony of the defendant 
Felix Agnus, taken de bene esse in this action on the 
3d, 4th and 5th days of November, 1898, and verified 
by him on or about the 28th day of November, 1898, 
and upon all the pleadings herein, and on reading and 
filing affidavit of Walter P. Phillips, verified on the 
21st day of January, 1902, and the proposed amended 
summons and notice, and the notice of motion, and 
after hearing William C. Davis, Esq., plaintiff’s at¬ 
torney, in support of the motion, and Henry T. Fay, 
Esq., of counsel for the defendant Felix Agnus, in 
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opposition thereto, and due deliberation having been 
had thereupon, it is 

Ordered that the said motion be, and the same 
hereby is granted, and the original summons and notice 
in this action are hereby amended so that the same 
shall read as the summons and notice hereto annexed 
and made a part of this order ; and it is farther 

Ordered that the complaint herein be and the same 
hereby is amended by striking out the following lan¬ 
guage therefrom at the end of the paragraph thereof 
which alleges the legal status of the defendants, viz. : 

“ And that the defendant Felix Agnus was the man- 
“ ager and trustee and proprietor of the ‘ Baltimore 
“ American and Commercial Advertiser/ a newspaper 
“ published at the City of Baltimore in said State.” 

And inserting in lieu thereof, at the same place the 
following allegation, viz. : 

“ That the said defendant Felix Agnus was at the 
“ said times the manager and trustee of the ‘ Baltimore 
“ American and Commercial Advertiser ’ a newspaper 
“ published at the City of Baltimore in said State 
“ of Maryland, and that at the times herein mentioned 
“ the said defendant Felix Agnus held and now holds 
“ title to and managed and now manages the said news- 
“ paper under and by virtue of a deed of trust, made, 
“ executed and delivered to him by one Charles Carroll 
“ Fulton, Caroline K. Fulton his wife, on or about the 
" 9th day of April 1883, and for and on the trusts and 
“ purposes in the said deed specified.” 

Enter. 

(Signed) J. P. C., 

j. s. c. 
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Amended Summons with Notice, Used in 
Support of Motion to Vacate. 

SUPEME COURT, 

County of New York. 


1038 


1039 


1040 


The United Press, 

Plaiutiff, 

AGAINST 

The A. S. Abell Company, Proprie¬ 
tor of “ The Sun ” newspaper; 
The Herald Publishing Company, 
Proprietor of the “ Morning Her¬ 
ald ” newspaper; Felix Agnus, as 
Manager and Trustee of the “ Bal¬ 
timore American and Commercial 
Advertiser ” newspaper, under a 
Deed of Trust made to him by 
Charles C. Fulton and wife ; and 
Edward Raine, Proprietor of the 
“ German Correspondent ” news¬ 
paper ; the said defendants con¬ 
stituting the " Baltimore News 
Association,” 

Defendants. 


Amended Sum¬ 
mons with 
Notice. 


TO THE ABOVE-NAMED DEFENDANTS : 

You are hereby summoned to answer the complaint 
in this action, and to serve a copy of your answer on 
the plaintiffs attorney within twenty days after the 
service of this summons, exclusive of tho day of serv¬ 
ice ; and, in case of your failure to appear or answer, 
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judgment will be taken against you by default for the 1041 
relief demanded in the complaint. 

Dated New York, September 4th, 1896. 

William 0. Davis, 

Plaintiff’s Attorney, 

120 Broadway, 

New York City. 


Notice— Take notice that, upon your default to ap- 1042 
pear or answer the above summons, judgment will be 
taken against you for the sum of fifty thousand dollars, 
with interest from February lith, 1894, and with costs 
of this action. 

William C. Davis, 

Plaintiffs Attorney, 

120 Broadway, 

New York City. 
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1045 

Judgment Entered on the 4th day off 
February, 1902, Read in Support off 
Motion to Vacate. 

SUPREME COURT, 

County of New York. 
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1047 


1048 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, proprietor 
of “ Tlie Sun ” newspaper; the 
Herald Publishing Company, pro¬ 
prietor of the “ Morning Herald ” 
newspaper ; Felix Agnus, as man¬ 
ager and trustee of the “ Baltimore 
American and Commercial Adver¬ 
tiser ” newspaper, under a deed of 
trust made to bim by Charles C, 
Fulton and wife; and Edward 
Raine, proprietor of the “German 
Correspondent ” newspaper ; the 
said defendants constituting the 
“ Baltimore News Association,” 
Defendants. 


Judgment February 4th, 1902. 

This action being at issue and having been reached 
in its regular order upon the calendar and tried before 
the Hon. John Proctor Clarke and a jury at a Trial 
Term, Part XII., of the Supreme Court of the State of 
New York, held in and for the County of New York at 
the County Court House in said County on the 16th, 
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17th and 18th days of October, 1901, and the jury 1049 
upon said trial having found a verdict in favor of the 
plaintiff and against the defendants for the sum of 
thirty-five thousand dollars ($35,000), and the costs, 
disbursements and allowance of the plaintiff having 
been duly taxed by the Clerk of this Court at the sum 
of one thousand six hundred and thirty-one and T YV 
($1,631.47); 

Now, on motion of William C. Davis, Esq., attorney 
for the plaintiff, it is 

Ordered that the United Press, the plaintiff, do re- 1050 
cover of Felix Agnus, as manager and trustee of the 
“ Baltimore American and Commercial Advertiser ” 
newspaper, under a deed of trust made to him by 
Charles C. Fulton and wife, the sum of thirty-five 
thousand dollars ($35,000), the amount of said verdict, 
together with the sum of one thousand six hundred 
and thirty-one and r y<r ($1,631.47) costs, disburse¬ 
ments and allowances as taxed, amounting in all to 
the sum of thirty-six thousand six hundred and thirty- 
one and T y T dollars ($36,631.47), and that the plaintiff 1051 
have execution therefor. 

(Signed) Thomas L. Hamilton, 

Clerk. 
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1053 

Order Denying Motion to Set Aside Judg¬ 
ment of February 4 th, 1902, and Read 
in Support of Motion to Vacate. 

At a Special Term, Part I., of the Supreme 
Court of tne State of New York, 
held in and for the County of New 
York, at the County Court House in 
said county on the 25th day of Feb- 

1054 ruary, 1902. 

Present— John Proctor Clarke, Justice. 


The United Press, 

Plaintiff, 

AGAINST 

1055 

The A. S. Abell Company and 
others, 

Defendants. 


A motion on the part of the defendant, Felix Agnus, 
for an order vacating and setting aside the judgment 
entered in this action in favor of the plaintiff and 
against the defendant, Felix Agnus, as manager and 
1056 trustee of the “ Baltimore American and Commercial 
Advertiser ” newspaper under a deed of trust made to 
him by Charles C. Fulton and wife, for the sum of $36,- 
531.47, on the 4th day of February, 1902, having on 
the 24th day of Februry, 1902, duly come on to be 
heard at Special Term, Part I., of this Court, held in 
and for the County and State of New York, and the 
said motion having been referred to me, Hon. John 
Proctor Clarke, Justice, by the Justice presiding at 
said Special Term, for determination ; 

Now, on reading and filing the affidavit of Guthrie 


Digitized by Tooele 




265 


B. Plante, verified on the 20th day of February, 1902, 1057 
and the notice of motion, with proof of due service 
thereof, and on reading and filing the affidavit of Wil¬ 
liam C. Davis, verified on the 24th day of February, 

1902, and after hearing Messrs. Swayne, Swayne, 
Morris & Fay, attorneys for Felix Agnus, as manager 
and trustee of the “ Baltimore American and Com¬ 
mercial Advertiser ” newspaper, under a deed of trust 
made by Charles C. Fulton and wife, for the purpose 
of this motion only, in support of said motion, and 
William C. Davis, Esq., attorney for the plaintiff, in 1058 
opposition thereto, it is 

Ordered that said motion be, and the same hereby 
is denied, with ten dollars costs to the plaintiff. 

Enter. 

(Signed) J. P. C., 

j. s. c. 
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1061 

Opinion of the Appellate Division Rendered 
on Appeal from the Order Denying the 
Motion to Set Aside the Judgment of 
February 4th, 1902, Read in Support 
of Motion to Vacate. 


1062 


SUPREME COURT, 
Appellate Division—First Department. 
May, 1902. 

Edward Patterson, J. Presiding. 
Morgan J. O’Brien, ] 

Chester B. McLaughlin, I tt 
Edward W. Hatch, { 

Frank C. Laughlin, J 


1063 


The United Press, 

Respondent, 

AGAINST 

The A. S. Abell Company et al., 
Defendants, 

and Felix Agnus, 

Appellant. 


No. 4186. 


1064 Appeal from an order denying a motion to set aside 
a judgment. 

Mr. Austen G. Fox, for appellant. 

Mr. William C. Davis, for respondent. 

McLaughlin, J.: 

This action was brought to recover damages, for the 
breach of a contract alleged to have been made between 
the plaintiff and the defendants, representing the Bal¬ 
timore News Association, an unincorporated assoeia- 
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tion doing business under that name, of which the de¬ 
fendant Agnus was president and one Abell secretary. 
Agnus is the only defendant upon whom the summons 
was served or who appeared in the action. The title of 
the original summons and complaint so far as the same 
related to Agnus, was “ Felix Agnus, Manager and 
Trustee of the Baltimore American Newspaper,” and 
the complaint alleged that at the time stated “ the de¬ 
fendant Felix Agnus was the Manager, Trustee and Pro¬ 
prietor of the ‘ Baltimore American and Commercial Ad¬ 
vertiser,’ ” which facts the defendant Agnus admitted by 
his auswer, except the allegation that he was the pro¬ 
prietor of the newspaper, and that he denied, and al¬ 
leged that he held title to and managed the newspaper 
solely “ under and by virtue of the deed of trust made, 
executed and delivered to him by one Charles Carroll 
Fulton and his wife.” 

At the beginning of the trial the plaintiff amended 
its complaint by inserting therein an allegation to the 
effect that all of the defendants were liable jointly and 
severally to pay the plaintiff the amount of its claim. 
The plaintiff had a verdict against Agnus for $35,000, 
and before judgment was entered thereon, it made a 
motion at Special Term, for leave to amend the sum¬ 
mons and complaint, by inserting in the title of each, 
after defendant’s name, the words, “ as Manager and 
Trustee of the ‘ Baltimore American and Commercial 
Advertiser,’ newspaper, under a deed of trust made 
to him by Charles C. Fulton and wife” and by striking 
out of the complaint the words “ and that the defend¬ 
ant Felix Agnus was the Manager Trustee and Pro¬ 
prietor of the ‘ Baltimore American and Commercial 
Advertiser,’ a newspaper published at the City of Bal¬ 
timore in said State,” and inserting in place thereof 
the following allegation “ that the said defendant Felix 
Agnus was at the said times, the manager and trustee 
of the ‘ Baltimore American and Commercial Adver¬ 
tiser ’ a newspaper published at the City of Baltimore 
in said State of Maryland, and that at the times herein 
mentioned the said defendant Felix Agnus held, and 
now' holds title to and managed, and now manages the 
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1069 said newspaper under and by virtue of a deed of trust, 
made, executed and delivered to him by one Charles 
Carroll Fulton and Caroline K. Fulton, his wife, on or 
about the 9th day of April, 1883, and for and on the 
trusts and purposes in the said deed specified.” The 
motion was granted and judgment thereafter entered 
against Agnus as manager and trustee, etc., in the 
sum of $35,000. After the entry of this judgment 
Agnus as such manager and trustee moved to vacate the 
same, which motion was denied, and he has appealed. 

1070 The action as originally brought was against Agnus 
individually, and without the amendment judgment 
could not have been entered against him in a repre¬ 
sentative capacity. 

(Van Coot vs. Prentice, 104 N. Y., 45; Litchfield vs. 
Flint, 104 N. Y., 543 ; Bank vs. Schuler, 153 N. Y., 
163 ; Pfeiffer vs. Rheinfrank, 2d App. Div., 574 ; 
Pfeffer vs. Kling, 56 App. Div., p. 185.) The omission 
of the word “ as ” after the name of a party to an ac¬ 
tion determines that the action is brought in an indi- 

1071 vidual and not iu a representative capacity, and this 
irrespective of the words which follow the name, the 
rule being that whatever words follow, in the absence 
of the word “ as,” are words dtscriptio personae. Thus, 
in Bennett vs. Whitney (94 N. Y., 302) it was said : 
“ The omission in the summons of the word ‘ as * be¬ 
fore the official titles of the defendants indicates that 
they are sued as individuals, and that the addition of 
their names of office was but descriptio personae.” And 
in Pfeiffer vs. Rheinfrank (supra) this Court said: 

1072 “ It seems to be very well settled that where in any 
legal proceedings the name of any person is followed 
simply by his title or name of office, without any other 
statement that he is acting in the capacity indicated 
by the words which follow his name, such words are 
merely descriptio personae , and the person is 
bound or charged individually only as the 
case may be.” This is the general rule, and 
the only qualification of it, so far as we are aware, 
is that the pleadings may be considered together 
to ascertain the true nature of the action and that the 
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action will be treated as an individual or representative 1073 
one, as disclosed upon an inspection of the wdiole 
record. First National Bank vs. Schuler (supra). But 
an examination of the original complaint fails to dis¬ 
close anything indicating that it was the intention of 
the pleader to charge the defendant Agnus in a repre¬ 
sentative capacity, or to hold him otherwise than per¬ 
sonally. The allegation of the complaint is to the 
effect that Agnus was the manager, trustee, etc. The 
words here used are but a repetition of the words used 
in the title of the summons and complaint. They are 1074 
descriptio personae , nothing else, so that this allegation 
in no way enlarges the words of description in the 
title, nor do they justify even an inference that judg¬ 
ment is asked against the defendant otherwise than 
personally. The contract alleged as the basis of the 
cause of action set out in the complaint was not one 
with which the ‘ Baltimore American and Commercial 
Advertiser ” or Felix Agnus as manager and trustee of 
it, had any direct connection ; on the contrary, the 
cause of action is for the breach of a contract made by 1075 
the Baltimore News Association and the defendants 
are sought to be held liable, inasmuch as they were 
members of this association. Nor did the proof offered 
upon the trial indicate in any way that the plaintiff 
was seeking a judgment against defendant otherwise 
than as asked in the complaint. There was, therefore, 
nothing in the complaint or in the proof, which in any 
way modified the general rule that the omission of the 
word “ as ” in the title to the summons made 
the complaint merely one against Agnus individu- 1076 
ally. This brings us to a consideration of the ques¬ 
tion as to w hether the court after trial could by amend¬ 
ing the summons and complaint change the action 
from one against Agnus personally, to one against 
him in a representative capacity. We do not think it 
could. 

The only authority which the court possesses to 
amend a summons and complaint, after trial, is that 
conferred upon it by Section 723 of the Code of 
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1077 Civil Procedure, and then it can only be done when 
the amendment does not change “substantially the 
claim of defense.” The amendment here made changed 
the claim. It substituted a new and different cause of 
action. In the original complaint the defendant was 
liable individually only ; under the amendment he 
was liable not individually but in a representative 
capacity, and this change the court could not make 
(Austin vs. Munroe, 47 N. Y., 360 ; Yan Cott vs. Pren¬ 
tice, supra). In Austin vs. Munroe (supra), action 

1078 was brought agaiust defendants as executors, and it 
was held that upon demurrer the action could not be 
converted into one against defendants individually. 
In Yan Cott vs. Prentice (supra), action was brought 
against defendants as executors to recover certain 
securities alleged to have been held by them as such. 
After trial the complaint was amended, upon plaintiff’s 
motion, so as to make the action against the defend¬ 
ant’s individually, and judgment was entered against 
them as individuals, but on appeal from the order 

1079 allowing the amendment, the same was reversed by the 
late General Term, and on appeal to the Court of 
Appeals, the order of reversal was affirmed, that Court 
saying : “ The amendment substituted a new and differ¬ 
ent cause of action, and the defendants as individuals 
had been furnished with no opportunity to defend.” 

Here, we have the opposite of the case just cited. 
The defendant Agnus having been sued individually 
only, the court had no power, after a trial had and a 
verdict rendered against him in that capacity only, to 

1080 fime nd the summons and complaint so as to make the 
action one against him in his representative capacity. 
By the amendment, a new and independent cause of 
action was substituted, by making another party a de¬ 
fendant in the action (Yan Cott vs. Prentice, supra ), 
a cause of action upon which issue had never been 
joined, and one which the defendant in his representa¬ 
tive capacity had never had an opportunity to defend. 
Parties cannot be subjected to a liability in this way. 
Nor is it an answer to this suggestion to say 
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that the evidence adduced upon the trial, and the 1081 
proof offered in answer to the motion to vacate, con¬ 
clusively established the liability of Agnus as manager 
and trustee. Whether or not he be liable in that 
capacity must necessarily be determined upon a trial 
where the issue is presented (Bank vs. Shuler, 153 
N. Y., 163). The authorities cited .by the respondent 
in no way conflict with this view. 

It follows, therefore, that the order appealed from 
must be reversed with ten dollars costs and disburse¬ 
ments, and the motion granted with ten dollars costs. 1082 

All concur. 
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1085 

Order of Reversal entered in Appellate 
Division upon the Foregoing Opinion, 
and Read in Support of Motion to 
Vacate. 


At a Term of the Appellate Division 
of the Supreme Court, for the First 
Judicial Department, held in the 
Court House of said Court, iu the 
County of New York, on the 26th 
day of June, 1902. 

Prosent— 

Hon. Edward Patterson, J., Presiding. 

Hon. Morgan J. O’Brien, ] 

Hon. Chester B. McLaughlin, j 7T 
Hon. Edward W. Hatch, 

Hon. Frank C. Laughlin, J 


1087 The United Press, 

Plaintiff-Respondent, 

against 

The A. S. Abell Company et al, 

Defendants, 

And Felix Agnus, as Trustee, etc., 

Appellant. 

1088 

Felix Agnus, as manager and trustee of the “ Balti¬ 
more American and Commercial Advertiser” news¬ 
paper, under a deed of trust made to him by Charles 
C. Fulton and wife, having appealed to the Appellate 
Division of the Supreme Court for the First Judicial 
Department, from an order entered in this action in 
the office of the Clerk of the County of New York, on 
the 25th day of February, 1902, denying his motion to 
vacate and set aside the judgment entered in this 
action in said Clerk’s office on the 4th day of February 
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1902, and said appeal having come on to be heard ; 1089 
and after hearing Austen G. Fox, Esq., of counsel for 
defendant-appellant, and William C. Davis, Esq., of 
counsel for plaintiff-respondent ; 

Now, on motion of Morris & Fay, attorneys for the 
defendant-appellant, it is 

Ordered, that said order appealed from be and the 
same hereby is reversed with ten dollars costs and 
disbursements, and said motion granted with ten 
dollars costs. 

(Signed) Enter, 1090 

C. H. V. B. 


Affidavit of Henry T. Fay in Opposition to 
Plaintiff's Motion to Vacate. 

NEW YORK SUPREME COURT, 

County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company and others, 
Defendants. 


State of New York, ) 

County of New York, $ 

Henry T. Fay, being first duly sworn, says that he 
is one of the attorneys for Felix Agnus, formerly a de¬ 
fendant in the above-entitled cause. 

That on the 3d day of February, 1902, upon the 
plaintiff’s application, a copy of the notice of motion 
for which purpose and of the affidavit of Walter P. 
Phillips, used in support thereof, is hereto attached, 
this Court made an order allowing the plaintiff to 
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1093 amend its summons and complaint, which amendment 
was made upon the same day, substituting Felix 
Agnus, as manager and trustee of the Baltimore Amer¬ 
ican under a deed of trust from Charles C. Fulton and 
wife, as defendant, in place of Felix Agnus, individ¬ 
ually. 

That by virtue of said order and the making of said 
amendment this action was discontinued as of the date 
of February 3, 1902, as against said defendant Felix 
Agnus, individually : that affiant has no authority to 

1094 aQ d does not waive the said discontinuance, but insists 
upon the same as a final adjudication of this action so 
far as concerns the said Felix Agnus, individually, and 
makes this affidavit and appears at this hearing solely 
for the purpose of objecting to the jurisdictional power 
of the Court to set aside this order or to take any 
further proceedings in the action against said Felix 
Agnus, individually. 

Henry T. Fay. 

Sworn to before me this 14th > 

1095 da y of July, 1902. $ 

W. D. MoClintock, 

Notary Public (No. 53), 

N. Y. County. 
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1097 

Plaintiff's Notice of Motion for an Order 
Amending Summons and Complaint 
After Trial, and Read in Opposition to 
Motion to Vacate. 

SUPREME COURT, 


County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, proprietor 
of “ The Sun ” newspaper; The 
Herald Publishing Company, pro¬ 
prietor of “ The Morning Herald ” 
newspaper; Felix Agnus, Man¬ 
ager and Trustee of the “ Balti¬ 
more American ” newspaper, and 
Edward Raine, proprietor of the 
“German Correspondent” news¬ 
paper, the said Defendants com¬ 
posing the Baltimore News Asso¬ 
ciation, 

Defendants. 


1098 


1099 


1100 


Sirs— Please take notice that upon the annexed affi¬ 
davit, the original answer of the defendant Felix Agnus, 
verified on or about the 12th day of June, 1896, the 
amended answer of the defendant Felix Agnus, verified 
on or about the 29th day of September, 1898, the testi¬ 
mony of the defendant Felix Agnus taken die bene esse 
in this action on the 3d, 4th and 5th days of Novem¬ 
ber, 1898, and verified by him on or about the 28th day 
of November, 1898; the original summons and notice 
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1101 herein, and upon all the pleadings and proceedings 
herein, the undersigned will, on the part of the plaintiff, 
move this Court at a Special Term thereof, Part I., to 
be held at the County Court House in the County and 
State of New York on the 30th day of January, 1902, 
at 10:30 o’clock A. H., or as soon thereafter as counsel 
can be heard, for an order amending the summons 
in this action so that the same shall read as the sum¬ 
mons hereto annexed and also amending the complaint 
herein by striking out the following language there- 

1102 from at the end of the paragraph thereof which alleges 
the legal status of the defendants, viz : 

“ And that the defendant Felix Agnus was the Man¬ 
ager, Trustee and Proprietor of the Baltimore Ameri¬ 
can and Commercial Advertiser, a newspaper published 
at the City of Baltimore in said State.” 

And inserting in lieu thereof, at the same place, the 
following allegations, viz.: 

“ That the said defendant Felix Agnus was at the 
said times the Manager and Trustee of the Baltimore 

1103 American and Commercial Advertiser, a newspaper 
published at the City of Baltimore in said State of 
Maryland, and that at the times herein mentioned the 
said defendant Felix Agnus held and now holds title 
to and Managed and now Manages the said newspaper 
under and by virtue of a Deed of Trust, made, executed 
and delivered to him by one Charles Carroll Fulton 
aud Caroline K. Fulton, his wife, on or about the 9th 
day of April, 1883, and for and on the trusts and pur¬ 
poses in the said deed specified.” 

1104 And for such other or further order or relief in the 
premises as shall be just and equitable. 

Dated January 22d, 1902. 

Yours &c., 

William C. Davis, 

Attorney for Plaintiff, 

120 Broadway, 

New York City. 

To Messrs. Swayne, Morris & Fay, 

Attorneys for Defendant Felix Agnus, 135 
Broadway, New York City. 
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1105 

Amended Summons with Notice, Read in 
Opposition to Motion to Vacate. 


SUPREME COURT, 
County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, proprie¬ 
tor of “ The Sun ” newspaper; 
The Herald Publishing Company, 
proprietor of the “ Morning Her¬ 
ald ” newspaper (Felix Agnus, as 
Manager and Trustee of the “ Bal¬ 
timore American and Commercial 
Advertiser ” newspaper, under a 
deed of trust made to him by 
Charles C. Fulton and wife), and 
Edward Raine, proprietor of the 
“ German Correspondent ” news¬ 
paper, the said defendants consti¬ 
tuting the Baltimore News Asso¬ 
ciation, 

Defendants. 


Summons with 
Notice. 


1106 


1107 


1108 


TO THE ABOVE-NAMED DEFENDANTS : 

You are hereby summoned to answer the complaint 
in this action, and to serve a copy of your answer on 
the plaintiff’s attorney within twenty days after the 
service of this summons, exclusive of the day of serv¬ 
ice ; and, in case of your failure to appear or answer, 
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1109 judgment will be taken against you by default for the 
relief demanded in the complaint. 

Dated New York, September 4th, 1895. 

William C. Davis, 

Plaintiff’s Attorney, 

No. 120 Broadway, 

New York City. 


1110 Notice : — Take notice that, upon your default to 
appear or answer the above summons, judgment will 
be taken against you for the sum of fifty thousand 
dollars, with interest from February 17th, 1894, and 
with costs of this action. 

William C. Davis, 
Plaintiff’s Attorney. 


1111 
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1112 
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1113 

Affidavit of Walter P. Phillips Used in 
Support of Motion to Amend Summons 
and Complaint, and Read in Opposition 
to Motion to Vacate. 

SUPREME COURT, 


County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, Proprietor 
of the “ The Sun,” newspaper, 
The Herald Publishing Company, 
Proprietor of “ Morning Herald,’’ 
newspaper, Felix Agnus, Manager * 
and Trustee of “ The Baltimore 
American,” newspaper, and Ed¬ 
ward Raine, Proprietor of “ The 
German Correspondent,” news¬ 
paper, the said defendants com¬ 
posing “ The Baltimore News As¬ 
sociation,” 

Defendants. 


State of New York, > 
County of New York, ) 


1114 


1115 


1116 


Walter P. Phillips, being duly sworn, says : I am 
the secretary aud treasurer of the plaintiff above- 
named, which is a corporation organized by and created 
under the Laws of the State of New York. 

This action was commenced by the service of a sum¬ 
mons and notice upon the defendant Felix Agnus, at 
the City of New York, on the 4th day of September, 
1895. 
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1117 None of the other defendants has been served with 
summons herein, nor has any of them ever appeared 
either personally or otherwise in the action. 

On the 6th day of September, 1895, the defendant 
Felix Agnus appeared in writing, by Wager Swayne, 
Esq., his then attorney, and demanded a copy of the 
complaint. The complaint was duly served on the 23d 
day of December, 1895. The original answer was served 
on the 16th day of June, 1896. 

On October 14th, 1898, upon the application of the 

1118 defendant, Felix Agnus, the Special Term of this Court 
made and tiled an order granting him leave to serve an 
amended answer, which amended answer was served on 
the 19tli day of October, 1898. 

William C. Davis has been the attorney for the 
plaintiff from the commencement of this action, and 
Messrs. Swayne, Morris & Fay are now the attorneys 
for the defendant, Felix Agnus. 

There has been no change of parties since the com¬ 
mencement of this action. 

1119 The issues joined by the service of the amended 
answer were first tried before Mr. Justice O’Gorman and 
a jury on the 24th, 25th and 26th days of April, 1900, 
and the jury, by direction of the Court, rendered a 
verdict against the plaintiff, and a judgment for 
§1,648.30 costs aud allowance was subsequently en¬ 
tered upon said verdict on the 25th day of May, 1900. 

On the 28tli day of May, 1900, the plaintiff filed and 
served notice of appeal from said judgment to the 
Supreme Court, Appellate Division, First Department. 

1120 On February 8th, 1901, the said Appellate Division 
granted an order reversing the judgment so appealed 
from and directing a new trial of the action. 

The new trial was had and concluded before Mr. Jus¬ 
tice Clarke aud a jury on the 18tli day of October, 
1901. This trial resulted in a verdict in favor of the 
plaintiff aud against the defendants for the sum of 
thirty-five thousand dollars ($35,000). 

At the close of the trial the counsel for the defend¬ 
ant Felix Agnus, made a motion, upon the Judge’s 
minutes and upon all the grounds specified in Section 
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999 of the Code of Civil Procedure, to set aside said 1121 
verdict and for a new trial of the action. 

Mr. Justice Clarke took the said action under ad¬ 
visement and on the 13th day of January, 1902, denied 
the same. 

The precise legal status of the defendants, notwith¬ 
standing prolonged and diligent efforts to ascertain it, 
never became known to the plaintiff until the trial of 
the action when the counsel for the defendant, Felix 
Agnus admitted in open Court upon the record that 
the defendants were at the times mentioned in the H22 
complaint a partnership. 

The defendant Felix Agnus has never made any ob¬ 
jection to the form of the summons or complaint, 
except as appears from his original and amended 
answers filed and served as aforesaid. 

No application has been heretofore made by the 
plaintiff to any Court or Judge for leave to amend 
either the summons or complaint in the manner asked 
for on this motion. Through inadvertence and over¬ 
sight the application for the relief sought was not H23 
made on the part of the plaintiff to the trial Court at 
the time of the trial. 

No judgment upon the verdict in favor of the plaint¬ 
iff has yet been entered. 

On the 3rd, 4th and 5th days of November, 1898, the 
testimony of the defendant Felix Agnus was taken 
de bene esse under an order of the Special Term of this 
Court, bearing date on or about October 28th, 1898. 

The said testimony was reduced to writing, sworn to 
by the said defendant Felix Agnus and filed in the 
office of the Clerk of the County of New York. A 
copy thereof is ready to be produced upon this motion. 

Said deposition and testimony used upon the trial of 
this action. 

The defendant Felix Agnus in giving his said testi¬ 
mony taken as aforesaid, among other things, testified 
in substance as follows : 

I recollect the fact that during the year 1883 “ Mr. 
Charles Carroll Fulton and Caroline K. Fulton, his 
wife, of Baltimore, made and delivered to me a trust 
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1125 deed of certain property therein mentioned. That deed 
is recorded in the City of Baltimore.” 

(A copy of the said trust deed was put in evidence 
and is annexed to the said deposition, marked 
“ Plaintiffs Exhibit No. 7, November 4th, 1898/’) 

“ Charles Carroll Fulton was the proprietor of the 
‘ Baltimore American,’ the owner of that newspaper, 
its property and everything belonging to it. He owned 
the property at that time. I mean by the prop¬ 
erty, the newspaper, its presses, and the land 

1126 upon which the building is erected so that he 

owned everything in the business of the newspaper, 
its real estate and its personal property. 
Mr. Fulton died in June, 1883, about two months after 
the execution of the trust deed. Caroline K. Fulton, his 
widow, is living. Mary Kenny who is mentioned in 
the trust deed, is the daughter of Mrs. Fulton by her 
first husband, and is living. Albert K. Fulton, 

mentioned in the trust deed, is the son of Mr. Fulton 
and is living. Annie E. Agnus is my wife. She is the 

1127 daughter of Charles C. Fulton and is living. Emma 
Schwarz is Mr. Fulton’s daughter and is living. 
Glorvina Fulton is a daughter of Mr. Fulton and is 
living. They are all living. 

“ After the execution and delivery of the trust deed, 
I immediately took possession of the property 
mentioned in it and have been in possession of it 
ever since. I conducted the business and all the 
affairs of the * Baltimore American * thereafter; 
whatever contracts were made for the paper I made. 

1128 I employed the employees and agents and others, who 
worked for the ‘ Baltimore American ’ paid them and 
discharged them. I bought the supplies for the 
newspaper, the paper upon which the 4 American ’ 
was printed, the machinery for the building and the 
presses. I paid the bills. I collected all the revenues 
of the paper and dispensed all of them, as per my 
trust. 

“ I remember an action which was brought against 
me in the Circuit Court of the City of Baltimore by 
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Albert K. Fulton in the latter part of 1886 or the first 1129 
part of 1887. It was dismissed. 

“ The trust deed Plaintiff’s Exhibit No. 7 is still in 
force. It has never been revoked in any respect. I 
was sued on it, and it was sustained by the Courts.” 

At page 10 of the deposition of the said Felix 
Agnus, he was asked the following question : 

“ Q. In what capacity were the people constituting 
the Baltimore News Association, members of it, that 
is, was it an association of newspapers, or of the 
owners of the newspapers ? 1130 

“ A. I would say it was both.” 

Walter P. Phillips. 

Sworn to before me this 21st > 
day of January, 1902. ) 

Charlotte A. Van Brunt, 

Notary Public (No. 25), 

Kings County. 

Certificate filed in New York County. 
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1133 Affidavit of Guthrie B. Plante as to Serv¬ 
ice of Papers; Read in Opposition to 
Motion to Vacate. 

NEW YORK SUPREME COURT, 

County of New York. 


1134 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, and 
others, 

Defendants. 


State of New York, > 

County of New r York, ) ss ” 

1135 

Guthrie B. Plante, being duly sworn, says : That 
he is the managing clerk in the office of Morris <fc Fay, 
Attorneys for Felix Agnus ; that on the 9th day of 
July, 1902, an order to show cause and affidavits was 
presented at said office for service and service was ad¬ 
mitted by this affiant. 

That affiant so admitted service in the ordinary 
course of business inadvertently and not being fully 
advised of the state of the case. 

1136 That forthwith on the 9th day of July, 1902, a notice 
withdrawing said admission and accepting the same 
only under protest and without prejudice to the rights 
of Felix Agnus were served at the office of William C. 
Davis, a copy of which is hereto annexed. 

Guthrie B. Plante. 


Sworn tc before me, this ) 

14th day of July, 1902. $ 

W. D. McClintlock, 

Notary Public (No. 53), 

N. l r . County. 
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1137 

Notice of Morris & Fay as to Service of 
Papers, Read in Opposition to Motion 
to Vacate. 

NEW YORK SUPREME COURT, 

County of New York. 

The United Press, 

Plaintiff, 

against Notice. 

The A. S. Abell Company and others, 

Defendants. 

_J 

You are hereby notified that the service of the order 
to show cause and the papers upon which the same was 
made, made at our office this day was accepted by our 
managing clerk inadvertently and without full know- H39 
ledge of the circumstances, and that the admission of 
service of said papers is hereby withdrawn, for the rea¬ 
son that said action has been discontinued as to Felix 
Agnus individually, and that no service of the amended 
summons and complaint has been made upon him as 
Trustee, etc., and that we have at present no authority 
to accept service of papers for him, either individually 
as Trustee. In view however of the order of the or 
Court requiring the service of these papers upon us, 
we hereby accept the same, without prejudice in any H40 
way to the rights of Felix Agnus in the premises, and 
protesting and notifying you, that we are not acting 
for him or under his authority in so doing. 

Dated New York City, July 9, 1902. 

Morris & Fay, 

Office and Post-office address, 

135 Broadway, 

N. Y. City. 

To William C. Davis, Esq., 

Attorney for Plaintiff, 120 Broadway, N. Y. City. 


1138 
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1141 

Additional Affidavit of Henry T. Fay in 
Opposition to Motion to Vacate. 

NEW YORK SUPREME COURT, 

County of New York. 


1142 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company and 
others, 

Defendants. 


1143 

State of New York, > . 

County of New York, $ 

Henry T. Fay, being duly sworn, deposes and says : 

That he is one of the firm of Morris & Fay, attorneys 
for Felix Agnus, appearing on this motion for the pur¬ 
pose of objecting to the jurisdiction of the Court to 
grant the order asked for. 

That the facts with reference to the appearance, 
which the plaintiff contends to have been entered in 

1144 behalf of Felix Agnus since the order of February 3, 
1902, sought to be vacated, are as follows : 

On the 25th day of February, 1902, a motion was 
made by Felix Agnus, as manager and trustee of the 
“ Baltimore American,” &c., under a deed of trust made 
to him by Charles C. Fulton and wife to vacate judg¬ 
ment which had been entered against him for want of 
jurisdiction, which motion was signed by Swayne, 
Swayne, Morris & Fay, as his attorneys for the pur¬ 
poses of said motion only, a full copy of which motion 
is hereto attached. 
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This motion having been denied, a notice of appeal 1145 
was given by Felix Agnns as such trustee, a full copy 
of which is hereto attached. 

Subsequently the firm of Swayne, Swayne, Morris & 

Fay being dissolved, Morris & Fay were substituted 
as attorneys. 

The action was then pending upon the appeal taken 
by Felix Agnus as manager, <fcc., under a protest enter¬ 
ing his appearance for the purpose of objecting to the 
jurisdiction only, and the substitution was inteuded to 
be and was a substitution as attorneys for him for that 1146 
purpose. 

The notices of argument and admission of services 
of counter notices referred to in the plaintiffs affidavit 
have reference likewise to the appeal taken by Felix 
Agnus as manager from the order denying his motion 
upon which a special appearance only had been en¬ 
tered, and in like manner the order reversing this 
order, motion of Morris & Fay was upon their motion 
as attorneys for such special purpose only. 

All of those papers were served under and pursuant 1147 
to the special appearance entered by the motion of 
Felix Agnus as manager and trustee, and as appear¬ 
ances in steps necessary to determine and adjudicate 
that question upon which a special appearance only 
had been entered. 

Henry T. Fay. 

Sworn to before me this 16th > 

day of July, 1902. $ 

W. D. McClinetock, 

Notary Public (No. 53), 1148 

N. Y. County. 
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1149 

Notice of Appeal of Felix Agnus, as Mana¬ 
ger, etc., Read in Opposition to Motion 
to Vacate. 

NEW YORK SUPREME COURT, 

County of New York. 


1150 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company, and 
others, 

Defendants. 


Please take notice that Felix Agnus, as manager 
an Trustee of the “ Baltimore American Commercial 
Advertiser ” newspaper, under a deed of trust made to 
him by Charles C. Fulton and wife, appeals to the Ap¬ 
pellate Division of this Court in and for the First De¬ 
partment from the order entered herein on the 25th 
day of February, 1902, denying his motion to vacate 
and set aside the judgment entered herein on the 
fourth day of February, 1902. 

1152 Dated New York City, March 4th, 1902. 

Swayne, Swayne, Morris & Fay, 

Attorneys for Felix Agnus, etc., 
Office and Post-office address, 

135 Broadway, 

New York City. 

To the Clerk of the County of New York. 

And to William C. Davis, 

Attorney for the Plaintiff, 120 Broadway, New 
York City. 
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1153 

Notice of Appearance of Felix Agnus, as 
Manager, etc.. Read in Opposition to 
Motion to Vacate. 

NEW YORK SUPREME COURT, 

County of New York. 


The United Press, 

Plaintiff, 

AGAINST 

The A. S. Abell Company and 
others, 

Defendants. 


1155 

Please take notice that the undersigned appearing 
in this action for Felix Agnus, as manager and trustee 
of the “ Baltimore American and Commercial Adver¬ 
tiser ” newspaper, under a deed of trust made to him 
by Charles C. Fulton and wife, for the purposes of this 
motion only and for no other purpose, and protesting 
against the jurisdiction of this Court over him, upon 
the original summons and complaint herein, the 
original and the amended answer of the defendant 
Felix Agnus, the order amending the summons and 1156 
complaint entered herein on February 3d, 1902, the 
judgment entered herein on February 4, 1902, and upon 
all the pleadings and proceedings in the above-entitled 
cause, and the annexed affidavit of Guthrie B. Plante, 
will move this Court at a Special Term thereof, Part I. 
for motions, to be held at the County Court House 
in the State of New York, on the 24th day of 
February, 1902, at ten-thirty A. M., or as soon 
thereafter as counsel can be heard, for an order vacat¬ 
ing and setting aside the said judgment entered herein 


1154 
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1157 on February 4th, 1902, against said Felix Agnus as 
manager and trustee of the “Baltimore American and 
Commercial Advertiser ” newspaper under a deed of 
trust made to him by Charles A. Fulton and wife, on 
the ground that said judgment was made and entered 
without jurisdiction over said Felix Agnus as such 
manager and trustee, and for the costs of this motion. 

Dated New York City, February 19th, 1902. 

SwAYNE, SWAYNE, MORRIS FaY, 
Attorneys for Felix Agnus, as manager and 

1158 trustee of the “ Baltimore American and 
Commercial Advertiser,” newspaper, under 
a deed of trust made by Charles A. Fulton 
and wife for the purposes of this motion 
only, 

Office and Post-office address, 

135 Broadway, 
Borough of Manhattan, 

New York City. 

To William C. Davis, Esq., 

1159 Attorney for Plaintiff. 120 Broadway, New York 

City. 
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1161 

Order Brought Up for Review, Vacating 
Order of February 3d, 1903, Amending 
the Summons and Complaint After 
Trial. 

At a Special Term, Part I., of the Supreme 
Court of the State of New York, 
held in and for the County of New 
York, on the 21st day of August, 

1902. 1162 

Present—H on. Leonard A. Giegerich, Justice. 


The United Press, 

Plaintiff, 


AGAINST 


The A. S. Abell Company and 
others, 

Defendants. 


1163 


A motion on the part of the plaintiff under the order 
to show cause herein granted by Mr. Justice Truax 
on the 9th day of July, 1902, for an order vacating and 
setting aside the order of the Special Term of this 
Court, bearing date on the 3d day of February, 1902, H64 
and amending the summons and complaint herein after 
the trial of the action and before the entry of judg¬ 
ment, having this day duly come on to be heard : 

Now, on reading and filing the said order to show 
cause, the affidavits of William C. Davis, verified, re¬ 
spectively, on the 9th and 15th days of July, 1902, 
the consent of the defendant Felix Agnus and Messrs. 
Swayne, Swayne, Morris & Fay to the substitution of 
attorneys herein, bearing date on the 16th day of 
April, 1902, and the order of the Special Term of this 
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1165 Court, bearing date on the 21st day of April, 1902, and 
substituting Messrs, Morris and Fay in the place and 
stead of Messrs. Swayne, Swayne, Morris and Fay, as 
attorneys for the defendant Felix Agnus herein, the 
order of the Special Term of this Court bearing date 
on the 3d day of February, 1902, and amending the 
summons and complaint after trial of this action and 
before the entry of judgment, the judgment of this 
Court entered in this action in the office of the Clerk 
of the County of New York on the 4th day of Febru- 

1166 ary, 1902, the order of the Special Term of this Court 
bearing date on the 25th day of February, 1902, and 
denying the motion of the defendant Felix Agnus, as 
manager and trustee, <fcc., to vacate and set aside the 
said judgment, the opinion of the Appellate Division 
of the Supreme Court for the First Judicial Depart¬ 
ment rendered on appeal from said last-mentione’d 
order, and the order of the said Appellate Division 
bearing date on the 26tli day of June, 1902, and va¬ 
cating the said order of die Special Term, bearing date 

1167 on the 25th day of February, 1902, used in support of 
this motion ; and on reading and filing the affidavit of 
Henry T. Fay, verified on the 14tli day of July, 1902, 
the plaintiff’s notice of motion for an order amending 
the summons and complaint herein, bearing date on the 
22d day of January,1902, the proposed amended summons 
thereto annexed, the affidavit of Walter P. Phillips, 
verified on the 21st day of January, 1902, the affidavit 
of Guthrie B. Plaute, verified on the 14th day of July, 
1902, the notice of Messrs. Morris & Fay with 

1168 respect to the service of the motion papers on this 
motion, bearing date on the 9th day of July, 1902, the 
affidavit of Henry T. Fay, verified on the 16th day of 
July, 1902, the notice of appeal of Felix Agnus as 
manager and trustee, &c., from the order denying his 
motion to vacate and set aside the judgment herein, 
and the notice of motion of Felix Agnus, as manager 
and trustee, <fcc., to vacate and set aside the judgment 
herein, used in opposition to this motion; and after 
hearing William C. Davis, Esq., attorney for the plaint¬ 
iff, in support of the motion, and Me ssrs. Morris A 
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Fay, attorneys for the defendant Felix Agnus, in oppo- 1169 
sition thereto; and due deliberation having been had 
thereupon; it is 

Ordered, that the said motion be and the same 
hereby is granted, and the order of the Special Term 
of this Court, bearing date on the third day of Feb¬ 
ruary, 1902, and amending the summons and complaint 
herein after trial of the action and before the entry of 
judgment is hereby, in all respects, vacated and set 
aside. 

Enter. 1170 

(Signed). L. A. G., 

J. S. C. 


Please take notice that within is a true copy of an 
order this day duly made and entered in the within 
entitled action, and filed in the office of the Clerk of 
the County of New York. 

Dated August 21st, 1902. 

Yours, &c ., 

William C. Davis, 
Attorney for Plaintiff, 
Office and Post-office address, 

120 Broadway, 

New York City. 

To Messrs. Morris & Fay, 

Attorneys for Defendant, 

Felix Agnus, 

135 Broadway, New York City. 


Pursuant to Section 3301 of the Code of Civil Pro¬ 
cedure, we hereby stipulate that the foregoing are 
copies of the judgment roll, notice of appeal, case and 
exceptions, orders appealed from, and all papers used 
on the hearings on said motions, and recited in said 
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1173 orders, on file iu the office of the Clerk of the County 
of New York, and certification by the Clerk is hereby 
waived. 

Dated October 10th, 1902. 

William C. Davis, 

Attorney for Plaintiff. 
Morris & Fat, 

Attorneys for Defendant. 


1174 


Affidavit of No Opinions. 

NEW YORK SUPREME COURT, 
County of New York. 


1175 


The United Press, 

Plaintiff, 


AGAINST 


The A. S. Abell Company and 
others, 

Defendants. 


117 fi 

State of New York, > 

County of New York, ) 

Guthrie B. Plante, being duly sworn, says: 

That he is the managing clerk in the office of 
Morris & Fay, attorneys for the defendant in the 
above-entitled action. 

That on the denial by the Hon. John Proctor 
Clarke, Justice, of defendants’ motion for a new trial, 
no opinion was filed by said Justice except a 
memorandum as follows : 
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1177 

“ Motion for a new trial denied ; thirty days stay 
*'‘ after notice of entry of judgment; thirty days to 
“ make a case.” 

That on the granting by the Hon. Leonard A. 
Giegerich, Justice, of plaintiff’s motion to vacate the 
order of February 3d, 1902, no opinion was filed by 
said Justice except a memorandum as follows : 

“ Motion granted. No costs. Settle order on 
“ notice.” 

Guthrie B. Plante. 

Sworn to before me this 10th > 
day of October, 1902. \ 

Thomas E. Fell, 

[seal.] Notary Public, 

Kings Co. 

N. Y. 

Certificate filed in New York Co. 
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APPELLATE DIVISION—FIRST DEPARTMENT. 


The United Press, 

Plaintiff-Respondent, 


AGAINST 


The A. S. Abell Company and 
others and Felix Agnus, 

Defendant-Appellant. 


BRIEF FOR APPELLANT ON APPEAL 
FROM A JUDGMENT. 

I. Statement of Case. This action was com¬ 
menced on September 4, 1895, by service of the sum¬ 
mons and complaint upon the defendant Felix Agnus. 
None of the other defendants named have ever been 
served, or appeared. The original answer of the de¬ 
fendant Felix Agnus was served on June 16, 1896 ; and 
his amended answer on October 19, 1898. The case 
was tried in April, 1900, before the Hon. James A. 
O’Gorman, Justice, and a verdict rendered by direction 
of the Court in favor of the defendant. 

Upon an appeal to this Court this judgment was 
reversed and a new trial ordered (see the Opinion of 
Rumhey, J., App. Div. Reps., Vol. 58, page 611). 
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The case was re-tried on October 16,17 and 18,1901, 
before the Hon. John Proctor Clarke, Justice, and a 
jury, and a verdict rendered in favor of the plaintiff 
against the defendant Felix Agnus in the sum of thirty- 
five thousand dollars ($35,000), and on motion an 
extra allowance of one thousand dollars ($1,000) was 
granted by the Court. Defendant’s motion for a new 
trial was denied by an order entered on January 22, 
1902. 

On January 22, 1902, and hence after the verdict, 
the plaintiff made a motion to amend its summons 
and complaint, so as to make the action one against 
Felix Agnus, as manager and trustee, etc. This motion 
was granted, by an order entered February 3, 1902 ; 
and judgment on the verdict was thereupon, on Feb¬ 
ruary 4, 1802, entered against Felix Agnus as manager 
aud trustee of the “ Baltimore Americau & Commercial 
Advertiser ” newspaper, under a deed of trust made to 
him by Charles C. Fulton and wife. No service of the 
amended complaint was ever made. 

On February 24, 1902, Felix Agnus as manager and 
trustee, etc., made a motion to vacate the above judg¬ 
ment as having been entered against him as such man¬ 
ager aud trustee without jurisdiction ; which motion 
was denied, by an order entered on February 25, 1902. 

Upon an appeal from this last-mentioned order, the 
same was reversed by this Court (73 App. Div., 240), 
and an order directed vacating the judgment of Febru¬ 
ary 4, 1902. 

On August 21, 1902, an order was made upon the 
plaintiff’s application, vacating and setting aside the 
order of February 3, 1902, by which the plaintiff had 
amended its summons and complaint. The effect of 
this order of August 21, 1902, being to restore the 
summons and complaint to their original condition. 


Digitized by AjOOQle 



3 


On August 23, 1902, the judgment appealed from was 
entered against Felix Agnus, individually. 

There has been no change of attorneys nor of parties, 
except such as was attempted to be made by the order 
of August 21, 1902. 


II. The questions presented by this ap¬ 
peal. 

This appeal brings up for review, not only the judg¬ 
ment, but the order denying defendant’s motion for a 
new trial and the order granting plaintiffs motion to 
vacate and set aside the order amending the summons 
and complaint; which latter question is, of course, in 
its nature preliminary to the consideration of the other 
questions presented. The appeal from the order deny¬ 
ing defendant’s motion for a new trial brings up all the 
exceptions taken at the trial. 

We have, therefore, to consider: 

1. Whether the order amending the summons and 
complaint in this case was properly vacated. 

2. The exceptions taken during the trial to the re¬ 
jection of evidence. 

3. The sufficiency of the evidence to support the 
verdict. 

4. The rule as to the measure of damages. 
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HI. The order amending the summons 
and complaint herein, was a final order, 
discontinuing; and dismissing the action as 
to Felix Agnus individually, and the Court 
below had no power to vacate it. 

After verdict the plaintiff made application to amend 
the summons and the title of the complaint so as to 
make the action one against Felix Agnus as trustee, 
and to make a similar amendment in the body of the 
complaint averriug that he was trustee under a deed 
of trust from Charles C. Fulton and wife. 

This order, we contend, was in effect a discontinu¬ 
ance of the action as to Felix Agnus individually, and 
final, and hence, one which the Court below did not 
have the power to vacate and set aside. 

FIRST. Felix Agnus individually was 
dismissed and the action was discontinued 
as against him by the order of February 
3 , 1002 . 

After the rendition of the verdict in this action, on 
October 18,1901, the plaintiff obtaiued an order amend¬ 
ing the summons and complaint. The effect of this 
amendment was to change the action from one against 
Felix Agnus individually to one against him in his 
representative capacity as manager and trustee. This 
question has already been passed upon by this Court 
and the position of the appellant in this respect sus¬ 
tained (see United Press vs. Abell, 73 App. Div. 240.) 

The effect of this order and amendment was, as has 
already been held by this Court, in the opinion last 
referred to, a substitution of a new and different de¬ 
fendant in the action. This Court expressly held that 
the action was originally brought against Felix Agnus 
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individually and that the amendment makes the action 
one against him in a representative character, and 
hence in a legal sense against a different person. 

The effect of this order of February 3, 1902, must 
now be regarded in a double aspect. On the one hand 
its effect on Felix Agnus individually and on the other 
hand its effect on Felix Agnus as trustee, etc. So far 
as the latter branch of the consideration is concerned, 
that subject has already been disposed of by this 
Court; and it has been held that so far as attempted 
by this order to lay the basis of entering judgment the 
next day, against Felix Agnus as trustee, etc., to wit, 
against the new defendant brought into the case by the 
order, the order was improper, or, in other words, that 
the judgment entered against Felix Agnus as trustee, 
etc., after such an amendment after trial, without the 
service of any papers upon him, or any opportunity on 
his part, as trustee, etc., to appear and be heard, was 
without jurisdiction and erroneous. 

But the effeet of this order upon Felix Agnus indi¬ 
vidually is a very different question. The amendment 
OF THE SUMMONS AND COMPLAINT, BY SUBSTITUTING A NEW 
DEFENDANT, AMOUNTS AND IS EQUIVALENT TO A DISCON¬ 
TINUANCE OF THE ACTION AS TO THE OLD DEFENDANT. This 
painciple of law is established beyond controversy. 

Thus in the case of: 

Kent vs. Popham, 6 Civ. Proc. Reps., 336 
at 340. 

The General Term of the Supreme Court for the 
First Department in an opinion by Justice Brady, held 
that an amendment of a complaint leaving out one of 
the defendants was in effect a discontinuance of the 
action as to him and entitled him to his costs. 

To the same effect is the case of 

Black vs. Womer, 100 Ill., 328, 
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where it was held that the filing of an amended declara¬ 
tion was a dismissal of the suit as to the others. 

To the same effect is 

Cookerly vs. Railroad Company, 70 Fed., 
277, 

in which case the service of an amended complaint 
against one of several defendants only was held to be 
an election on the part of the plaintiff to discontinue 
as to the others. 

See, also, 

Wachtel vs. Grand Lodge, Weekly Law 
Bulletin (Ohio), 363, 

where the service of an amended petition against dif¬ 
ferent defendants was held to entitle the original de¬ 
fendants to a judgment of dismissal. 

These cases are simply illustrations of a well-known 
and well-established fundamental principle of law that 
the action must be properly continued from time to 
time or the defendant will be discharged. 

So far as Felix Agnus individually was con¬ 
cerned, THEREFORE, THE ACTION WAS DISCONTINUED AND 
DISMISSED AS TO HIM, BY THE ORDER OF FEBRUARY 3, 

1902. 

SECOND. This order of February 3,1902, 
dismissing: the action as to Felix Agnus 
individually cannot now be vacated. 

The effect of this order of February 3, 1902, was, as 
we have seen, so far as Felix Agnus individually is 
concerned, a discontinuance and a dismissal of the 
motion as to him. From that time, therefore, Felix 
Agnus individually was no longer in Court and no 
longer a party to the action: and the Court had no 
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longer any power either to set that order aside or to 
take any other action, as against Felix Agnus indi¬ 
vidually. 

This is simply the general rule, laid down in 
Blackstone’s Commentary, Vol. 3, page 316, that in 
case of discontinuance the defendant is no longer 
bound to attend, but he must be warned afresh and the 
whole action be begun de novo. 

See also the case of, 

Smith vs. Green, 14 Hun, 529. 

In this case an order had been entered discontinuing 
an action and the plaintiff subsequently obtained an 
order vacating the former order and restoring the 
action; aud on appeal, the General Term held that 
after an action had been discontinued by a party it 
should not again be restored unless the order were 
obtained by fraud. 

In this case there is no showing or pretence, of 
fraud, and could not be, for the order of February 3, 
1902, in this case was obtained by the plaintiff itself, 
upon its own application, and upon its statement that 
Felix Agnus, in his capacity as Trustee, was respon¬ 
sible and the proper defendant in the action, and not 
Felix Agnus individually. 

The plaintiff by its own conduct in making this 
amendment is beyond question estopped from now 
asserting that Felix Agnus individually is liable at all . 

But very clearly Felix Agnus was no longer before 
the Court, and the Court had no power to set aside the 
order or make any other order affecting him in his in¬ 
dividual capacity. 
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THIRD. This discontinuance of the ac¬ 
tion has not been waived by the appel¬ 
lant. 

The plaintiff insists that the position which we have 
outlined above is not maintainable because an appear¬ 
ance has siuce been entered by the defendant. An ex¬ 
amination of these so-called appearances will, we 
think, show that they are not of a character to pre¬ 
clude the defendant from insisting that the action has 
been discontinued as to him individually. From and 
after the granting of the order to amend the sum¬ 
mons and complaint and the entering of the judgment 
againt Felix Agnus as trustee, the proceedings taken 
were solely with reference to procuring a reversal of 
that judgment for want of jurisdiction, which position 
was sustained by the Appellate Division. The mat¬ 
ters to which plaintiff refers as constituting appear¬ 
ances, are all matters which were necessary to do in 
order to procure a hearing of that question of juris¬ 
diction over Felix Agnus as trustee. The service of 
notices of argument in the Appellate Division, and the 
service of notices of settlement of the orders in the 
Appellate Division, which are set forth in the papers 
on this appeal, and which are insisted upon by plaintiff 
as being appearances, all have reference on their face 
solely to the former appeal taken bv Felix Agnus as 
trustee, and were steps necessary and proper to be 
taken to perfect that appeal and enter the order in 
accordance with the decision of this Court upon such 
appeal. 

Nor can any different construction be given to the 
order substituting Morris & Fay in place of Swayne, 
Swayne, Morris & Fay, as attorneys. All these papers 
must be construed with reference to the proceedings 
in the case of which they were a part, and so construed 
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they cannot be regarded as a general appearance iu the 
action or a waiver of the discontinuance. Felix Agnus 
as trustee had entered a special appearance by motion 
to vacate the judgment of February 4, 1902, which is 
set forth at folios 195 et seq., of the printed papers on 
appeal; and therefore what was done thereafter, must 
be construed with reference to that special appearance ; 
nor can it be said that because in some of the subse¬ 
quent papers or steps necessary to be taken under that 
special appearance and to get the advantage of it, 
Morris & Fay were referred to as attorneys or signed 
as attorneys, without repeating the qualification of the 
special appearance, that thereby a general appearance 
has been entered. 

See the case of Noble vs. Crandall, 49 Hun, 
474, 

in which after a special appearance the attorneys 
signed a notice of motion generally; the General Term 
held that it was not a general appearance, saying that 
to hold that it would have been necessarj* to have 
added the words “ for the purposes of this motion 
only ” would be too technical. 

And the objection of the respondent in this case is 
in like manner wholly technical. It seeks to take ad¬ 
vantage of the fact that after entering a special appear¬ 
ance, counsel for Felix Agnus as trustee, did not also 
qualify subsequent papers with the words “ as Trustee ” 
nor with the words “ for the purposes of this motion 
only ” 

But the fact that these papers cannot be construed 
as an appearance waiving the discontinuance will more 
clearly appear if we consider to what Felix Agnus in¬ 
dividually could have appeared at that time. There 
was nothing pending in the case as against him indi¬ 
vidually. In the period of time that intervened be- 
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tween the order of February 3, 1902, and the order of 
reversal of June 27, 1902, the action stood in the shape 
of a judgment against Felix Agnus as trustee, and thus 
a general appearance on the part of Felix Agnus indi¬ 
vidually would have been wholly unavailing. There 
was nothing in the action to which he could appear . 

A PAPER CANNOT BE GIVEN AN EFFECT WHICH IT DID 
NOT HAVE AT THE TIME IT WAS EXECUTED. 

If the judgment of February 4, 1902, had been sus¬ 
tained, instead of being reversed by this Court upon 
a former hearing, plaintiff would not attempt to claim 
that Felix Agnus, individually, was a party to the case ; 
nor that he had entered an appearance by the papers 
referred to or otherwise, and it cannot now claim that 
an effect should be given to papers filed under one set 
of circumstances different from that which they had at 
the time. 

FOURTH. The judgment entered on 
August 23, 1902, was without jurisdiction 
and void. 

The effect of the order of February 3, 1902, having 
been, as we have seen, a discontinuance of the action 
as against Felix Agnus individually, he was no longer 
a party to the action, and could not be brought in and 
again made a party to the action by vacating and set¬ 
ting aside the order of February 3, 1902; nor in any 
other way but by a re-service of the summons upon 
him. 

The result of these propositions which we have 
discussed above is that Felix Agnus was not before 
the Court nor a party to the action, he not having in 
any way waived this position, as we have seen, 
and hence that the Court had al>solutely no power to 
render any judgment against him whatsoever. 
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The position of the plaintiff is'most singular: It 
obtained an order amending its summons and com¬ 
plaint upon its own claim that Felix Agnus, as trustee, 
was the proper and necessary defendant; entered 
judgment against him in that capacity and sought to 
maintain it. Upon failure to do this—because solely 
of the fact that Felix Agnus, as trustee, was eutitled 
to a hearing, and could not be held responsible for a 
verdict in a case in which he was not a party in that 
capacity—plaintiff then attempts to take judgment 
against Felix Agnus individually, upon the theory that 
he was still in the case. 

The pertinent question is, as there was only one de¬ 
fendant IN THE CASE, AND THAT DEFENDANT, ACCORDING 
TO PLAINTIFF’S OWN PAPERS, FROM AND AFTER FEBRUARY 3, 

1902, was Felix Agnus as Trustee— WHAT WAS 
THE RELATION OF FELIX AGNUS INDIVI¬ 
DUALLY TO THE CASE IN THE MEANTIME ? 

He was either a party to the action in 
the meantime or he was not. 

By substituting Felix Agnus as Trustee, on its own 
motion, plaiutiff voluntarily discontinues its action as 
against Felix Agnus individually; and it cannot now 
complain that it made a mistake in thus voluntarily 
doing so. 

Nor can the respondent claim that because the order 
of February 3, 1902, so far as affect Agnus as Trustee, 
was beyond the power of the Court to make, it was 
null and void also as to Felix Agnus, individually, and 
left him still in the case. The order of February 3, 
1902, was null and void only so far as it attempted to 
bring in and lay the basis of rendering a judgment 
against a person who was not a party to the actiou, 
after a verdict in the action. There was nothing void 
nor beyond the power of the Court in dismissing the 
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action as to Felix Agnus individually , upon the plaint - 
iff*s own application. This was the voluntary act 

OF THE PLAINTIFF,, AND THE ORDER IN THAT RESPECT WAS 
A FINAL ONE. 

The order of August 21, 1902, should, therefore, 

BE REVERSED. 


IV. The exceptions taken, during the 
trial, to the rejection of evidence. 

During the trial of this action several exceptions 
were reserved by the defendant to the rejection of evi¬ 
dence which, so far as they are material and affect the 
result, may be considered under three separate heads. 

FIRST. THE PROPOSED CONTRACT OF¬ 
FERED IN EVIDENCE AT FOLIO 572, ETC. 

One of the defenses in this action was that the con¬ 
tract sued on had been assigned and transferred by the 
New York Associated Press to the United Press of 
Illinois, and not to the United Press of New York, the 
plaintiff in this action; and this question, as to the 
identity of the United Press to which the assignment 
was made, was one of the important questions upon 
which testimony was introduced upon both sides. 

The defendant called as a witness one Richard M. 
Venable to prove certain admissions, made by the offi¬ 
cers of the plaintiff, that this contract had been as¬ 
signed by the New York Associated Press to the 
United Press of Illinois. 

Mr. Venable, during the winter of 1892-3, as appears 
from his testimony (folios 547, etc.), carried on certain 
negotiations for the A. S. Abell Company with the 
United Press with reference to their contractual rela* 
tions with that company, in view of the going out of 
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business, on December 8, 1892, of the New York Asso¬ 
ciated Press. The A. S. Abell Company, publishers of 
the “ Baltimore Sun,” was a member of the Baltimore 
News Association and had received through that asso¬ 
ciation, by virtue of the contract sued on, the news 
report of the New York Associated Press. It had also 
had an independent and separate franchise in the 
United Press of New York, the plaintiff in this action. 

On December 28, 1892, Mr. Walter P. Phillips, the 
secretary of both United Presses, wrote a letter to the 
“ Baltimore Sun ” (folios 551, 552) stating that the 
operations of the United Press were to be transferred 
to the Illinois corporation of the same name, and 
asking the “ Sun ” to transfer its franchises with 
the United Press of New York to the United Press of 
Illinois. 

This letter had reference solely to the independent 
contract which the “ Sun ” had with the United Press 
of New York; and had no direct connection with the 
business which the United Press (whichever one 
it may be), received from the New York Associated 
Press. It is of importance at this point only as 
showing that simultaneously with the assignment from 
the New York Associated Press to some United Press, 
the “ Baltimore Sun ” received notice that the United 
Press of New York was proposing to transfer its 
business to the United Press of Illinois. 

The “ Baltimore Sun,” having a double relation with 
The United Press, in this way, one through its direct 
contract and one through its membership with the 
Baltimore News Association, and the assignment of 
the contract with that association by the New York 
Associated Press to The United Press, Mr. Venable 
undertook the negotiation for a new contract between 
The United Press and the “ Baltimore Sun ” which 
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should cover the entire situation. And he testifies, at 
folios 553 to 557, that a new arrangement was agreed 
upon with Messrs. Laffan and Phillips, officers, as al¬ 
ready appears, of both United Presses, and a contract 
was drawn in accordance with that agreement and em¬ 
bodying its terms, being the contract which was offered 
in evidence and rejected (at folio 572, etc.) and an ex¬ 
ception taken by the defendant. 

This contract purports to be between The United 
Press of Illinois and the A. S. Abell Company, and re¬ 
cites that the said United Press has assumed the duties 
and is to perform the contract between the New York 
Associated Press and the Baltimore News Association 
of April 11, 1889, which is the basis of the action in 
this case. This contract, if it had been executed, would 
have been conclusive evidence that it was The United 
Press of Illinois to whom this assignment had been 
made, and not the plaintiff in this action. The recitals 
in this contract, therefore, bore directly upon one of the 
questions at issue in this case. 

It appears from a letter at folios 558 to 561 that this 
contract was returned to George W. Abell unexecuted 
upon th eground that the Board of Directors declined to 
authorize any new contracts until they could reconcile 
some existing ones. It appears from folio 557 that this 
contract had, however, already been executed by Mr. 
Laffan, the vice-president of the United Press, and that 
his name was erased in the copy returned to Mr. Abell. 
This proposed contract was offered in evidence, and, 
on objection of the plaintiff, excluded, and the defend¬ 
ant excepted (folio 576). 

The Court rejected this evidence because it ap- 
appeared that the Board of Directors had refused to 
authorize the execution of the contract. But this pro¬ 
posed contract was not offered in evidence in any sense 
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as a cod tract binding upon the corporation, but as evi¬ 
dence, taken in connection with the oral testimony of 
Mr. Venable, of admissions made by the officers of the 
plaintiff, and for the purpose of contradicting the testi¬ 
mony of these same officers to the contrary of the state¬ 
ments made by them to Mr. Venable. 

For either of these purposes this evidence was entirely 
competent . 

There can be no question that these admissions 
were a part of the res gestae, having been made pending 
the negotiation for the making of a contract to take 
the place of the one sued on ; nor that they were 
within the scope of the authority of Mr. Laffan, vice- 
president, and Mr. Phillips, general manager of the 
plaintiff. As such they were admissible in evidence 
under rules too well established to need discussion. 

See 

Railroad Co. vs. Coleman, 6s Am. Dec., 544. 

Northrup vs. Insurance Co., 4 Am. Reps., 
337. 

McGennes vs. Adriatic Mills, 116 Mass., 117. 

Bank of Lyons vs. Ocean Nat. Bank, 60 
N. Y., 278. 

Printing Co. vs. Coursey, 32 State Rep., 748. 

Harnett vs. Westcott, 18 State Rep., 962 ; 
affirmed in 121 N. Y., 668. 

In the last-mentioned case the competency of the 
admission is based upon the fact that the officer mak¬ 
ing it was the proper person upon whom to call for in¬ 
formation. So in this present case, Laffan and 
Phillips were certainly the proper persons for Mr. 
Venable to call upon for information as to which 
United Press his clients were dealing with. See, also, 
the case of : 

Decker vs. Gutta Percha, <fcc., Co., 61 Hun, 
516. 
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Again, the ground upon which the Court rejected 
this evidence does not bear in any way upon the com¬ 
petency of the evidence. As to the competency of 
this testimony there can—under well established rules 
—we think, be no question. The effect of the board of 
directors refusing to authorize the execution of the 
contract bore, if at all , upon the weight and credibility 
of the evidence . 

Moreover, the ground upon which the board of 

DIRECTORS REFUSED TO EXECUTE THE CONTRACT HAD NO 
RELATION WHATEVER TO THE TRUTH OR CORRECTNESS OF 
THE ADMISSIONS MADE IN IT AS TO WHICH UNITED PRESS 

the New York Associated Press had assigned the 
contract sued on. The reason given at folios 560-561 
is that the board of directors were unwilling to execute 
any new contracts until they could harmonize existing 
contracts of their own—this, evidently, referring to a 
situation elsewhere in evidence in this case, that the 
United Press had independent contracts with papers 
in Baltimore not members of the Baltimore News 
Association, which contracts were in conflict with the 
exclusive contract betweeu the New York Associated 
Press and the Baltimore News Association. But in 
any event the ground of refusal to execute the contract 
had , on its face , nothing to do with the correctness of 
these admissions. 

Again, this proposed contract was entirely competent 
evidence for the purpose of contradicting the testi¬ 
mony of Messrs. Laffan and Phillips, given on the trial 
of this cause, as to which United Press this assign¬ 
ment bad been made to, by showing their previous ad¬ 
missions to the contrary. 

See The Paterson, <fcc., Co. vs. Lichtenstein, 
9 Misc., 126. 
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In either view,, this evidence was, therefore, en¬ 
tirely COMPETENT FOR THE PURPOSFS FOR WHICH IT WAS 
OFFERED. ITS IMPORTANCE IN ITS BEARING TO ONE OF 
THE VITAL QUESTIONS IN THE CASE WAS GREAT. ITS EX¬ 
CLUSION WAS, THEREFORE, A PREJUDICIAL ERROR. 

SECOND, THE REJECTIONS (at folios 620, 621) 
OF THE TESTIMONY OF HENRY W. SACKETT, 
AS TO WHICH UNITED PRESS THE ASSIGN¬ 
MENT WAS MADE TO BY THE NEW YORK 
ASSOCIATED PRESS. 

Mr. Sackett was the attorney for the “ Tribune/’ and 
had previously testified (fols. 619, 620) that he had 
knowledge of the details of the transfer from the New 
York Associated Press to the United Press sufficient 
to enable him to tell which United Press that assign¬ 
ment was made to. In answer to a question as to 
what knowledge he had in this respect, he answered, 
among other things, as follows : 

“ I knew from the transactions of the Press—the 
New York Associated Press—that they were dealing 
with the Illinois corporation, and from the transactions 
as they occurred.” 

This part of the answer was stricken out on plaintiffs 
motion, and the defendant excepted (fols. 621-624). 

The ground of the objection was that it was a con¬ 
clusion. But if the statement of the witness be exam¬ 
ined, it will, we think, be seen that this is wholly 
unsupportable. The statement is made up of two 
parts, one of a fact that he knows that the New York 
Associated Press was dealing with the Illinois corpora¬ 
tion, meaning, taken into connection with the previous 
testimony, in the matter of the transfer of its business 
to the United Press. The balance of his answer relates 
to the source of his knowledge of this fact. The wit- 
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ness has simply put the source of his knowledge, 
parenthetically, in a statement as to what he knew. 

That part of the statement that he knew the New 
York Associated Press in this connection was dealing 
with the Illinois corporation was a statement of a fact, 
and not a statement of a conclusion in any possible con¬ 
struction of it. The statement that he knew it from the 
transactions of the Press, from the transactions as they 
occurred, was, in view of his previous statement that as 
attorney for the “ Tribune ” he was familiar with the 
details of the transfer, entirely sufficient to show that 
he had knowledge of the fact to which he was testify¬ 
ing. But, in any event, the objection was not from 
want of laying sufficient foundation of knowledge on 
the part of the witness, but because this part of the 
answer was a conclusion. 

The Court simek out a direct statement of a witness 
who testifies to have known the facts from his connection 
with them at the time , that in this assignment of its busi¬ 
ness the New York Associated Press was dealing with 
the Illinois corporation ; thus excluding direct and posi¬ 
tive testimony as to one of the issues in the case. This 
was a prejudicial error. 

THIRD. THE TESTIMONY AS TO THE 
RELATION BETWEEN THE UNITED PRESS 
OF NEW YORK AND THE UNITED PRESS OF 
ILLINOIS, AT FOLIOS 637-639, 640-647, AND AT 
FOLIOS 828 TO 832. 

These various exceptions present one and the same 
question, the ground of exclusion having been the 
same in each case. 

At folios 637-8, the witness, Walsh, testified : 

“ A. The United Press of Illinois never did any news 
business except through its intermediary or creature 
known as the United Press of New York.” 
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This was stricken out, and the defendant excepted. 

Three exceptions of the defendant appear in folios 
640 to 647, the nature of whicli and the ground of the 
Court’s action fully appear from the record: 

Q. Now, state, Mr. Walsh, what arrangement was 
made by the United Press of Illinois, on receiving 
from the New York Associated Press, on the 8th of 
December, 1892, the assignment of the busiuess of the 
latter association, what arrangement was made by the 
Illinois United Press for the performance of the con¬ 
tracts assumed and the carrying out of the business 
with the former clients of the New York Associated 
Press? A. The business was added to the business 
being carried on by the United Press of New York. 

Q. State if you know, what arrangements the Illinois 
United Press made for having the business done with 
the clients whom it got under the assignment from the 
New York Associated Press? A, The Illinois Com¬ 
pany owned almost all the stock of the New York 
United Press and elected its directors, and that being 
the operating branch of the Illinois United Press, 
turned the business over to it. 

Mr. Davis : I move to strike out the whole 
of the answer as giving merely the conclusion of 
the witness on a state of facts not shown to ex¬ 
ist and in no way binding upon this plaintiff. 

The Court : I think so far as the answer 
goes to show the ownership of stock I will let 
that stand. The balance I will have stricken 
out, “ and that being the operating branch of 
the Illinois United Press, turned the business 
over to it.” 

Mr. Fay : I think that the answer that the 
business was turned over is a statement of fact 
rather than a conclusion. 

The Court : I say, lam not striking out any 
answer of fact. I will strike out the character¬ 
ization of the relations of the two companies, 
the one to the other, because, so far as the law 
of this case is concerned, it has been established 
by the Appellate Division. 

Defendant excepts. 

Q. Did that busiuess thereafter continue to be done 
by the United Press of New York for and on behalf of 
the United Press of Illinois ? 

To this Mr. Davis said he made the same ob¬ 
jection (leading and no facts shown). The 
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Court sustained the objection. Defendant’s 
counsel noted an exception. 

Q. State, if you know, liow the business continued 
to be thereafter done down to the spring of 1894 ? A. 
The New York Company operated the business for the 
account of the Illinois Company. 

Mr. Davis moved that this answer be stricken 
out. 

The Court : It is in evidence here that under 
the contract they sent them the net profits. 

Mr. Davis : That is just the reverse what the 
question assumes. The New York Company 
sent the Illinois Company the net profits. 

The Court : I am bound to charge the jury 
that, according to the Appellate Division, the 
New York Company was not the agent of or 
subsidiary to or the operative of or creature of 
the Illinois Company. 

Mr. Fay : I beg that your Honor will hear me 
upon that question. 

The Court : Yes, I will hear you, but I think 
that question comes within the ruling. 

Mr. Fay : I will take an exception. 

The answer was then directed to be stricken 
out, being “ A. The New York Company oper¬ 
ated the business for the account of the Illinois 
Company.” 

Defendant excepts. 

The exception taken at folios 828 to 832 relates to 
the same general subject. 

Q. As a matter of convenience, the arrangement be¬ 
tween the New York United Press and the United 
Press of Illinois was allowed to run along, and the 
New York United Press was used as an agent to con¬ 
duct the business for the. United Press of Illinois ? 

Mr. Davis : I object to that. 

The Court : That is not in this case at all. 
It has been eliminated by the Appellate Divi¬ 
sion. I must sustain the objection. 

Mr. Fay : It seems to me, if the Court please, 
that the decision of the Appellate Division 
means, if it means anything as to this trial, 
merely that on the former trial of this case the 
evidence in our behalf in certain respects was 
not sufficient. It does not mean, in my judg¬ 
ment, to decide any of the questions in this 
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case. It sends the case back for re-trial, upon 
the ground that the Court below, Judge O’Gor- 
man, was in error in taking the case from the 
jury ; that the question was one which should 
have been submitted to a jury. 

The Court : “ But it is said that by the Con- 
“ tract of 1887 between the two corporations 
“ the United Press of New York became the 
u agent of the United Press of Illinois to do 
“ its work, and that whatever assignment it 
“ took was in fact for its principal, and did not 
“ vest any title in the United Press of New 
“ York. But that contract is not susceptible of 
“ any such construction.” 

Now that, as matter of law, it has been inter¬ 
preted by the Appellate Division, and, if you 
are not satisfied with it, you must go to the 
Court of Appeals. 

Mr. Fay : I do not ask this witness as to the 
interpretation of the contract. 

The Court : I will sustain the objection. 

Defendant excepts. 

The objections which were taken to some of the 
questions set forth above, or to the answers, were in 
some cases to the form of the question, or because the 
answers were conclusions. As to one or two of the 
questions these objections might have been applicable, 
and it might have been proper to have stricken out 
some words from the answers as irrelevant or in the 
nature of a conclusion ; but subsequent questions, to 
which objection was also takeu, and answers, as above 
set forth, entirely obviated these grounds of objection. 

Again, the objections were not sustained by the 
Court at all because of the form of the question or the 
form of the answer. 

The ground upon which the Court sustained these ob¬ 
jections was solely and entirely that the subject to which 
they related had been eliminated from the case by the 
previous decision of the A/>pellate Division, and that the 
defense to support which they were introduced had been 
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once for all decided against the defendant by the Appel¬ 
late Division . 

In this conclusion the Court was entirely in error. 

Upon the previous trial of this case, before Judge 
O’Gorman, the Court directed a verdict for the defend¬ 
ant. The judgment entered upon this verdict was re¬ 
versed by the Appellate Division, in an opinion re¬ 
ported in 58 App. Div. Reps., 611. This reversal is 
based upon the customary grounds that there was a 
sufficient dispute of facts to have made it necessary to 
have submitted the question to the jury. 

The decision of the Appellate Division does not 
decide any other question in the case except that 

THE EVIDENCE WAS NOT SUFFICIENT TO HAVE WARRANTED 

the Court in taking the case from the jury. 

Collaterally, in reaching this conclusion the Ap¬ 
pellate Division said, in the opinion referred to, that 
a certain document—to wit, a contract between the 
United Press of Illinois and the United Press of New 
York, of date September 19, 1887—did not show that 
the United Press of New York was the agent of the 
United Press of Illinois to such an extent as to make 
the latter the owner of business assigned and trans¬ 
ferred over to the former. This question was of im¬ 
portance in the case for the following reasons : The 
plaintiff, at such former trial as at the present one, to 
support its contention that the contract sued upon had 
been assigned by the New York Associated Press to it, 
the plaintiff in this action, introduced in evidence a 
resolution of assignment to “ The United Press ”— 
this resolution not showing which United Press was 
meant—and plaintiff sought to explain this ambiguity 
and show that it was the United Press intended, by 
evidence tending to show that the plaintiff in this action 
was the United Press that thereafter performed the 
service called for by this contract. 
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The defendant at such former trial, offered doeu- ' 
mentary evidence showing—and, we think, beyond 
question—that it was the United Press of Illinois to 
whom this assignment was made; and then for the 
purpose of explaining the apparent evidence of the 
plaintiff that it was the United Press of New York which 
delivered the news service—not admitting that such 
was the fact, but for the purpose of explaining the evi¬ 
dence of the plaintiff to that effect—the defendant in¬ 
troduced a contract between the two United Presses 
whereby the Illiuois Company guaranteed the operat¬ 
ing expenses of the New York Company, and was to 
receive its entire net revenue ; and the defendant con¬ 
tended, and its contention was sustained by the Court 
below on the first trial, that if the United Press of 
New York delivered the news service called for by the 
contract sued on, it did so only as the agent and on 
behalf of the United Press of Illinois. 

The Appellate Division in its former opinion seems 
to have misinterpreted defendant’s contention in this 
respect. It was not the contention of the defendant that 
this asssignment from the New York Associated- Press 
was made to the plaintiff , but became the property of the 
Illinois corporation by virtue of the contract of 1887 ; 
SUCH A CONTENTION WE CONCEDE WOULD HAVE BEEN IN¬ 
SUPPORTABLE. 

Defendant’s contention was, as it is now, that the 
documentary evidence and all other direct evidence, as 
to the United Press to which this assignment was 
made, shows conclusively that it was made to the 
United Press of Illinois. Defendant’s position on the 
former trial was that the relations between the two 
United Presses were sucli by virtue of the contract of 
1887—whether you call it agency or what not—as to 
completely explain away any effect otherwise to be 
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given to the apparent circumstances and the apparent 
evidence that it was the plaintiff in this action that 
thereafter acted under the contract sued on. In other 
words, that the United Press of Illinois, receiving an 
assignment and transfer of all the business of the 
New York Associated Press, having itself at that time 
a contract whereby it controlled the business of the 
United Press of New York, to the extent at least of 
receiving all net revenues, simply had the business 
received from the New York Associated Press done for 
it by the United Press of New York. 

What the Appellate Division said, in regard to 
this contract of 1897 , was that it was not capable of an 
interpretation whereby business assigned to the United 
Press of New York would become the property of the 
United Press of Illinois. The utmost effect to be 

GIVEN THIS EXPRESSION OF OPINION ON THE PART OF THE 

Appellate Division was that this contract was not 

OF ITSELF SUFFICIENT TO 8UPPORT DEFENDANT’S CON¬ 
TENTION. 

Thereupon, upon the new trial the defendant offered, 
among other tilings, additional evidence as to the rela¬ 
tion between these two United Presses, and direct 
testimony of officers of both United Presses, to the 
effect that, as matter of fact, and wholly independent 
of any question as to the contract of 1887, the plaintiff 
in this action, if it did deliver the news service called 
for by the contract sued on, did so on behalf of the 
United Press of Illinois. 

These matters of evidence offered had no connection , 
direct or indirect , with the contract of 1887 or its con¬ 
struction. It was additional evidence in support of 
defendant’s contention. 

The opinion of the Appellate Division that the con¬ 
tract of 1887 was not capable alone of such an inter- 
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pretation, did not concluded the defendant from offer¬ 
ing other evidence to support its contention in this 
respect. 

Yet the Court below , in rejecting the evidence here 
under consideration , took the position that by virtue of 
the opinion of the Appellate Division this defense was 
entirely eliminated from the case , and the Court refused 
the defendant the right to introduce other and additional 
emdence hi support of its contention . 

It will need, we think, no further statement of 

THE FACT TO SHOW THAT THIS WAS A MOST PREJUDICIAL 
ERROR. 

The position of the Court in this respect was wholly 
unwarranted. Where a judgment is reversed and the 
case sent back for a new trial, especially where the 
reversal is, as here, simply that the case should have 
been allowed to go to the jury, the case must be heard 
de novo and as though there had not been a trial. 

Moore vs. Trust Co., 60 Hun, 582 (15 N. Y. 

Supp., 382). 

In some cases, it is true, the opinion of the Appel¬ 
late Division becomes the law of the case, and ques¬ 
tions of evidence and other matters which have been 
determined in the Appellate Court cannot be re-liti- 
gated. But these decisions have no application to the 
present case. In the first place , all that the Appellate 
Division decided was that this case should be re-tried 
because of error on the part of the Court in not submit¬ 
ting questions of fact to the jury. Everything else in 
the opinion was, at most, obiter dicta . And, in the 
SECOND PLACE, AN EXPRESSION OF OPINION ON THE PART 
of the Appellate Division as to the effect and suffi¬ 
ciency OF ONE PARTICULAR PIECE OF EVIDENCE CAN HAVE 
NO EFFECT AS TO THE COMPETENCY OF OTHER EVIDENCE 
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upon the question ; much less can it be regarded as a 
decision, one way or the other, of a question as to 
which the evidence was held to be insufficient, except 
only as to the fact that it was not at that time suffi¬ 
ciently proven. 

The effect of these clings of the Court below on 
objections to evidence was , moreover , to deliver a special 
charge to the jury that this question , this defense of the 
defendant upon uihich it had won the case at the frst 
trial , had been -finally adjudicated against it by the 
Appellate Division . SUCH A CHARGE WAS MOST 
MANIFEST ERROR. 

See the cases of 

Moore vs. Tiust Company, 60 Hun, 582; 
15 N. Y. Supp., 382, supra . 

Bank vs. Phosphate Co., 119 N. Y., 256, at 
2(52; 

in which latter case the Court of Appeals, after hold¬ 
ing that the evidence required that the questions of 
fact should be submitted to a jury, said, as to the new 
trial which must, therefore, be had, as follows: 

“ The question, therefore, must be submitted to a 
“ jury ; when that is done, nothing which we have said, 
“ about the facts, in the performance of our duty, must 
“ prejudice or control their performance of their own.” 

We have therefore this most singular situation : Upon 
the first trial of this case, the Court directed a verdict 
for the defendant , upon the ground that the evidence 
upon ome of its defenses which was determinative of the 
case was conclusive in its favor and uncontradicted. The 
Appellate Division , reviewing the evidence , reversed the 
case , solely upon the ground that this question of fact 
should have been allowed to go to the jury. Thereupon , 
upon the re-trial , the Coxirt so interpreted this opinion 
of the Appellate Division as to exclude this defense 
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entirely from the consideration of the jury , and to de¬ 
prive the defendant of the light, in the first place, of 
introducing additional evidence in support of its con¬ 
tention , and of the right , in the second place , of going to 
the jury upon the question which the Appellate Division 
said should go to the jury. 

This consideration should alone necessitate a re¬ 
versal OF THE JUDGMENT. 

THE COURT BELOW THEREFORE ERRED 
IN EXCLUDING THE EVIDENCE TO WHICH 
WE HAVE REFERRED; AND IT ERRED 
AGAIN IN EXCLUDING THE QUESTION, TO 
WHICH THIS EVIDENCE RELATED, EN¬ 
TIRELY FROM THE CONSIDERATION OF 
THE JURY. 

Nor was this error in any way cured. Other evi¬ 
dence, it is true, upon some of these questions was al¬ 
lowed to go in without objection; but not the evidence 
of these witnesses, which, from their relation to the facts, 
would have been of great weight. Their testimony upon 
these questions was once and for all excluded. Nor 
did the Court at any point inform the jury that it re¬ 
considered or withdrew or retracted the special charge 
so made to the effect that this defense had been de¬ 
cided against the defendant by the Appellate Division. 

In the general charge delivered are contained, per¬ 
haps, proper charges as to the duty of the jury in 
weighing the evidence upon this question ; but there 
is no retraction of the erroneous charge that had already 
been given, and given explicitly, with reference to the 
evidence; and only such express retraction could have 
cured the error which had been committed , and its effect 
upon the jury. 

Chapman vs. R. R. Co., 55 N. Y., 579. 
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The judgment should, therefore, be reversed fob 

ERROR IN EXCLUSION OF EVIDENCE, AND BECAUSE OF THE 
ERRONEOUS SPECIAL CHARGE GIVEN IN CONNECTION THERE¬ 
WITH. 


V. The verdict was contrary to the 
weight of the evidence. 

The issues made by the pleadings presented several 
distinct and separate questions for consideration. As 
to some of these questions—to wit, the notice to the 
Baltimore News Association of the assignment of its 
contract to The United Press—whichever one it may 
have been—the ratification by the Baltimore News As¬ 
sociation of this assignment, and the alleged breach of 
the contract—as to all of these questions, although we 
contended, and we think properly, before the jury that 
the weight of the evidence did not warrant a find¬ 
ing against the defendant upon these issues, yet the 
evidence was conflicting, and upon these questions the 
verdict of the jury would, we think, properly be re¬ 
garded as controlling in this Court. 

The sufficiency of evidence as to the damages suf¬ 
fered by the plaintiff, if at all, we will hereafter con¬ 
sider, in connection with the rule as to the measure of 
damages. 

There was, however, one question in this case which 
was fundamental in its character. It teas necessary for 
the plaintiff to establish , first of all , that the contract 
sued on was assigned to it ; that is to say, that it was 
the United Press to which the assignment by the New 
York Associated Press was made. Upon this ques¬ 
tion, THE VERDICT WAS WHOLLY UNSUPPORTED BY THE 
EVIDENCE. 
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The plaintiff, at this trial, as at tlie former trial, 
offered in evidence (fols. 142-150) extracts from the 
minutes of the New York Associated Press, showing 
the assignment of all its business to the United Press, 
the record at this point not showing which United 
Press ; and the plaintiff again attempted to show that 
it was the United Press intended by evidence tend¬ 
ing to show' that it was the United Press that there¬ 
after performed the service called for by the contract 
Sued on. 

Defendant, at this trial, offered evidence, as before, 
showing that this assignment was made to the United 
Press of Illinois, and not to the plaintiff. The defend¬ 
ant, at this trial, also offered evidence showing con¬ 
clusively, and by the admissions of plaintiffs own wit- 
7 lessesy on cross-examiuation, that it was not the plaint¬ 
iff that delivered the news service called for by the 
contract sued on ; but that it was the United Press 
of Illinois after December, 1892, that was engaged 

IN THE BUSINESS OF DELIVERING A NEWS SERVICE. The 
defendant also again offered evidence, and evidence 
additional to that offered at the preceding trial, show¬ 
ing that whatever news service the plaintiff in this ac¬ 
tion may have delivered, or whatever it may have done, 
it did for and on behalf of, and as the agent of the 
United Press of Illinois only. 

The correctness of the defendant’s contention in 
these three respects, that such are the only conclusions 
that can be drawn from the evidence, and that the 
verdict in favor of the plaintiff was in these respects 
wholly unsupported by the evidence, will clearly 
appear, if we examine in detail the testimony offered 
at this trial as to the relation between these two United 
Presses and the assignment from the New York Asso¬ 
ciated Press, to one of them. 
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The United Press of New York was a corporation 
with a capital stock of twenty thousand dollars 
($20,000) (folio 128). 

The United Press of Illinois was organized on the 
16th day of August, 1887, with a capital stock of one 
million dollars ($1,000,000) (folio 128). 

There was no distinction in the two corporate names 
(folio 128). 

Simultaneously with the organization of the Illinois 
United Press, a contract was made between it and the 
United Press of New York, offered in evidence as De¬ 
fendant’s Exhibit 3, at folios 234, etc., whereby the 
Illinois company guaranteed the operating expenses of 
the New York company, and was to receive its entire 
revenues. This is the contract which was offered in 
evidence at the former trial, and which this Court held 
to be insufficient to warrant the trial Judge in direct¬ 
ing a verdict. 

It is contended by plaintiffs witnesses that this Il¬ 
linois corporation was organized solely for the pur¬ 
pose of furnishing financial aid to the New York cor¬ 
poration. Although the Illinois corporation may have 
performed that function later, it is manifest from the 
nature of this contract that such was not the original 
intention, nor the fact originally, since it appears at 
folios 242, 243 and 266, 267, that moneys were paid over 
by the New York company to the Illinois company, 
under this contract, continuously from October, 1887, 
up to 1893. 

This contract of September 19, 1887, by its terms 
was to continue for a period of one year and there¬ 
after until terminated by thirty days’ notice. It seems 
to have been allowed to run along, no notice having 
been given ; and is recognized as still in force by the 
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offer made November 30, 1891, by the United Press of 
Illinois to tbe Uuited Press of New York (fol. 851). 

We have in this case three independent news asso¬ 
ciations at this time—the two corporations known by 
the name of The United Press and an association 
known as the New York Associated Press. The busi¬ 
ness of the United Press of New York, referred to and 
covered by the contract of September 19, 1887, was a 
business wholly separate and distinct from the busi¬ 
ness then owned and done by the New York Associated 
Press (folio 640 ; and Mason’s admission of this fact, 
folios 217, 218). 

This fact is of vital importance in construing the 

FACTS OF THIS CASE. 

The business to which the negotiations between the two 
United Presses had relation was something entirely dif¬ 
ferent from the business which came oner f rom the New 
York Associated Press . 

Bearing in mind this fact, that we are now consider¬ 
ing this business of the New York United Press, and 
in no way the business of the New York Associated 
Press, and are considering the relations between the 
two United Presses with reference to that separate and 
original business of the United Press of New York 
solely in order to establish the true relation between 
these two United Presses, aud that solely because 
of the light that the establishment of this fact 
throws upon the question to which United Press the 
New York Associated Press assigned its business; 
and we find that subsequent to this contract of 
September 19, 188 7, although this contract may have 
still been continued in force, yet the relation between 
the two United Presses very materially changed . The 
facts in these respects were not in evidence at the 
former trial. 
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Prior to 1891, the United Press of Illinois became 
the owner of something under five hundred shares 
of a total of eight hundred shares of the capital 
stock of the United Press of New York (folios 633 
and 672-680). 

Thereupon, on November 30, 1891, the United Press 
of Illinois made an offer, in writing (folio 850), to 
purchase the business of the United Press of New 
York ; and, as appears from a resolution of the United 
Press of Illinois, in evidence at folios 853-5, etc., Mr. 
Phillips was directed on behalf of the holdings of the 
United Press of Illinois in the United Press of New 
York to take such steps as were necessary to wind up 
the affairs of the latter corporation. And it further 
appears from the minutes of the Illinois corporation 
(folios 856, 861, etc.) that Mr. Phillips was then ap¬ 
pointed general manager of this company , and the reso¬ 
lutions were passed incident and necessary to the com¬ 
mencement and doing of business by the Illinois corpora¬ 
tion. 

This offer of purchase was duly accepted by the 
United Press of New York, as appears from resolu¬ 
tions set out at folios^ 863, etc., 869, etc., and 872. 
873, and the directors were instructed to discon¬ 
tinue the business of the New York Company. The 
only condition attached was that the stockholders of 
the United Press of New York should receive stock in 
the United Press of Illinois, and that the franchises 
should in like manner be exchanged. 

It appears from the stipulation made between coun¬ 
sel upon the trial of the case (fol. 875) that from and 
after this corporate action, selling its business to the 
United Press of Illinois, the Minutes of the New York 
Company do not show any corporate action whatever 
ou the part of the New York Company, except the 
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annual election of directors, down to the time of the 
general assignment for the benefit of creditors March 
29, 1897 ; and that these resolutions transferring its 
business to the United Press of Illinois, have never 
been rescinded by any resolution. 

Thereupon, in pursuance of these resolutions, the 
United Press of Illinois acquired all but about thirty 
(30) shares of the capital stock of the New York Com¬ 
pany (folios 633-4 and 815-817), and the news fran¬ 
chises in the United Press of New York were all given 
up and new franchises issued by the United Press of 
Illinois, save and except about twenty-five (25) con¬ 
tracts or franchises (folios 821, 216-218 and 635-636). 
It does not, however, appear that this transaction was 
ever completed—and some contracts and franchises 
seem to have remained in the name of the United Press 
of New York ; and there were some few shares of its 
stock outstanding. 

Here , again , it must be borne in mind that this trans¬ 
action relates solely to the question of the independent 
business which the United Press of New York had prior 
to the assignment from the New York Associated Press; 
and has , hence, no reference whatever to the title 
OR ownership of the contract here sued on. 

Why this transfer between the two United Presses 
was allowed to drop, and exactly what the legal rela¬ 
tion between the two might have been, with reference 
to the independent business of the New York United 
Press, became, in view of this fact, a sort of Chinese 
puzzle , which it is wholly unnecessary for us to solve. 
The officers of the United Press and of both United 
Presses, do not themselves, in their subsequent trans¬ 
actions, appear to have been able to solve this ques¬ 
tion, nor to have known for which United Press they 
were acting. Mr. Mason, in his testimony, at folios 
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252, etc., gives a list of a large number of contracts 
which he says were with the United Press of New 
York, but he states at folios 259-260 that these contracts 
do not state in terms with which United Press they 
were made, and that he came to that conclusion only 
because he regards the New York Company as having 
been the operating company. He further says, at folio 
260, 261, etc., that upon some contracts the seal of the 
United Press of New York appears, and that that is 
the only way that he is able to say that these were 
contracts made by the plaintiff. Yet in view of the 
uncertainty which the officers of these corporations seem 
to have had as to which was which the mere use of a 
seal ought not to have and has not much weight. He 
admits, however (folio 265), that only thirty-three (33) 
news franchises in the United Press of New York 
were outstanding after December 8, 1892, and that a 
few of them were subsequently returned. Mr. Mason 
further testifies at folios 210, etc., that the officers 
of the two United Presses were substantially the 
same ; that there never was any distinction made in 
letter-heads, bill-heads or statements, to indicate 
which one was intended. 

Although this witness , in this case, attempts to he very 
positive that it was the United Press of flew York which 
was furnishing the news service and that it was the 
United Press of New York which was in active opera¬ 
tion, YET IT IS IN EVIDENCE AND ADMITTED BY HIM THAT 

he had sworn to a paper (set forth at folios 224, etc.), 

THAT TO THE BEST OF HIS KNOWLEDGE AND INFORMATION THE 
EXACT CONTRARY OF HIS TESTIMONY IN THIS CASE WAS TRUE ; 

and he admits (at folio 232) that he cannot reconcile his 
different statements in these respects . And it must be borne 
in mind that this witness is the only one who attempts 
to testify directly in behalf of the plaintiff that it was 
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the New York Company to whom the assignment was 
made by the New York Associated Press : No weight 

WHATEVER CAN BE GIVEN HIS EVIDENCE IN THIS OR IN ANY 
OTHER RESPECT IN VIEW OF HIS PREVIOUS SWORN STATE¬ 
MENTS to the contrary ; WHICH CONTRARY 
SWORN STATEMENTS HE HIMSELF ADMITS 
TO HAVE MADE. 

Mr. DeGraw (at folios 336-7) says that no distinc¬ 
tion, so far as he knows, was made between the two 
United Presses. 

Mr. Laffan, in his testimony at the former trial, in¬ 
troduced in evidence in this case at folio 828, said 
that HE COULD NOT DIFFERENTIATE BETWEEN THE TWO 

United Presses. In this case (at folios 348, 349) he 
attempts to explain away the effect of that by saying 
that if there was any difference it was the United 
Press of New York he represented, because the latter 
was the operating or adminutrational part of the United 
Press. 

An examination of the entire record in this case will 
only go to strengthen this conclusion : that such was 
the confusion of fact arising from this uncompleted 
transaction between the United Press of New York and 
the United Press of Illinois in December , 1891, and 
January , 1892 , that the officers of the United 
Presses are now wholly unable to distinguish be¬ 
tween the two ; and that their oral testimony as to 
their recollection is without any weight whatever. 
This confusion , however, as we have already said , re¬ 
lated solely to the independent business of the United 
Press of New York which it had prior to 1892. 

As TO THE BUSINESS WHICH CAME TO THE UNITED PRESS 
—WHICHEVER ONE IT MAY HAVE BEEN—FROM THE NEW. 

York Associated Press there does not exist a possi¬ 
bility OF THE SAME CONFUSION. 
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The evidence in this respect is largely documentary. 
The full report of the minutes of the New York Asso¬ 
ciated Press in this respect (set out at folios 586 to 
619) show two facts, which are conclusive in determin¬ 
ing with which United Press the New York Associated 
Press was dealing . 

It appears from these minutes that $72,500 of stock 
had been issued by the United Press to the “ Herald,” 
the “ World ” and the “ Tribune,” and that demand was 
made that the United Press should deliver the same 
amount of stock to the “ Times,” “ Journal of Com¬ 
merce ” and the “ Mail and Express.” See especially 
the resolution at folios 615, 616, which was a part of 
the resolution transferring the business. 

Unquestionably the United Press referred to in 
these minutes was the same all the way through. . . 

It does not need to be argued at length that the United 
Press of New York could not have given this $ 72,500 
of its capital stock to the members of the New York 
Associated Press out of its total capitalization of 
twenty thousand dollars. And as a matter of math¬ 
ematical DEMONSTRATION, THEREFORE, IT MUST HAVE BEEN 

the United Press of Illinois with which the New 
York Associated Press was dealing, and to whom it 

MADE THIS ASSIGNMENT OF ITS BUSINESS. 

In the opinion of this Court, on the former appeal, 
the Court stated that the relation of this transfer of 
stock to the assignment of the business did not clearly 
appear. On this present trial we have taken the testi¬ 
mony of Mr. Walsh, the treasurer at the time, of both 
United Presses. And he testifies directly (at fols. 
648, 649) that this giving of $72,500 each of stock to 
some of the members of the New York Associated Press 
was an arrangement which was one of the considera¬ 
tions of the transfer. And (at fols. 723, 724) he testi- 
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fies again that the s*ock used for this purpose was 
turned in to the treasury of the Illinois Company by 
certain stockholders of the Illinois Company, who sur¬ 
rendered it for that purpose , i. e., to be used in acquiring 
the business of the New York Associated Press. 

The fact that the stock was issued, and that it 

WAS ISSUED FOR THAT PURPOSE AND THAT IT WAS ONE OF 
THE CONSIDERATIONS OF THIS ASSIGNMENT, IS NOT DENIED 
AT ANY POINT IN THE EVIDENCE BY ANY OF PLAINTIFF’S 
witnesses. Plaintiff has attempted to befog this situa¬ 
tion by showing that this stock did not go to the 
newspapers, but to different individuals who were con¬ 
nected with these papers ; but the fact that the stock 
was issued , and that its issuance was one of the consid¬ 
erations for this assignment , is nowhere denied . 

Again, the resolution of assignment itself\ offered by 
the defendant at folio 611, and by the plaintiff at folios 
151, 152, SPECIFIES AS THE EXPRESS CONSIDERATION THE 
ISSUANCE OF A PERPETUAL FRANCHISE IN THE UNITED 

Press to the members of the New York Associated 
Press. 

Two of these franchises which were issued at the 
time by the United Press to members of the New York 
Associated Press are offered in evidence as Defendant’s 
Exhibits 1 and 11 (folios 158 and 848), and both of 
these documents show on their face that they were issued 
by the United Press of Illinois. 

The defendant further at folios 583, 584, called upon 
the plaintiff to produce in court any news franchise or 
any record of a news franchise issued by the plaintiff 
iu this action on or about the 8fch day of December, 
1892, to the members of the New York Associated 
Press or either of them ; and plaintiff's counsel ad¬ 
mitted that , so far they knew, the plaintiff had not 
issued any such franchise to members of the New 
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York Associated Press and that there were none in 
existence. 

The consideration therefore which is 
mentioned on the face of this contract, 
as its express consideration, came from 
the United Press of Illinois and not from 
the plaintiff in this action. 

On the former appeal in this case, this Court in 
its opinion seems to have been misled to regard these 
franchises as being some of the franchises issued in 
exchange for United Press of New York franchises, 
imder aud as a part of the transfer of 1891-2 between 
the two United Presses of the former independent 
business of the New York United Press, and hence 
failed to realize their conclusive weight in estab¬ 
lishing the fact that it was the United Press of 
Illinois with whom the New York Associated Press 
was dealing, and to whom it assigned its business. 
Here again we desire to lay weight upon the fact that 
this business which came from the New York Associ¬ 
ated Press was wholly separate and distinct from the 
former independent business of the United Press of 
New York, and that the two transactions of trans¬ 
fer to the United Press of Illinois had nothing to 
DO THE ONE WITH THE OTHER. THE FRANCHISES 

WHICH ARE HERE IN QUESTION AND WHICH 
THE PLAINTIFF WAS CALLED UPON TO PRO¬ 
DUCE, AND FAILED, WERE THE FRANCHISES 
ISSUED TO THE MEMBERS OF THE NEW 
YORK ASSOCIATED PRESS IN CONSIDERA¬ 
TION OF THE ASSIGNMENT OF ITS BUSINESS, 
AND THESE FRANCHISES WERE ISSUED BY 
THE UNITED PRESS OF ILLINOIS; AND 
NONE SUCH WERE EVER ISSUED BY THE 
PLAINTIFF. 


Digitized by Tooele 



39 


These facts make it conclusive, as a mat¬ 
ter of documentary evidence, outweighing 
any and all oral testimony, that it was the 
United Press of Illinois to whom this as¬ 
signment was made. 

In addition to this we have the direct testimony of 
Mr. Walsh, at folio G36, that it was the Illinois United 
Press to which this assignment was made ; and there 
is no direct evidence to the contrary, except the testi¬ 
mony of Mason, which we have seen is wholly un¬ 
worthy of credence in view of his sworn statements to 
the contrary; and in view especially of the fact that 
his whole testimony is manifestly but a rehearsal of his 
impressions and conclusions, derived not from any 
knowledge of the facts at the time but from an entirely 
subsequent connection with these coporations. 

Mr. Walsh, to be sure, was not present until the day 
after the New York Press Association adopted this 
resolution of transfer, but that does not in any way 
affect the credibility of his testimony, nor of the fact 
that, as an officer of both corporations, he knew which 
one was dealing in the transaction, and to which one 
the assignment was made. 

It is a most singular fact, moreover, that, although 
Mr. Laffan was called as a witness by the plaintiff, and, 
although he is the officer of the United Press who 
signed the letter accepting this transfer of business, 
he is nowhere asked by the plaintiff for which United 
Press he was acting in signing that letter, he having 
been vice-president of both corporations. He at¬ 
tempted (at folio 348) to say that the United Press of 
New York was the operating company of the two, but 
he nowhere testifies that it was the New York Com¬ 
pany to whom the New York Associated Press assigned 
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its business, and, as we will see, he subsequently en¬ 
tirely retracts his statement that it was the New York 
United Press that was engaged in business from and 
after December, 1892. 

It is % we think , therefore , manifest that it was the 
Illinois United Press to whom the New York Associated 
Press transferred its business ; not only from the direct 
evidence, documentary and otherwise, but because it is 
absurd to suppose that this assignment would have been 
taken in the name of the United Press of New York 
when at that time the officers of both were engaged in 
winding up the business of the United Press of New 
York and transferring it to the United Press of Illinois 
(see the letter to the Baltimore Sun, folio 551, of date 
December 28, 1892). 

Although this negotiation which, we have stated 
repeatedly, had reference to the independent business 
of the United Press of New York, seems never to have 
been completed, yet it was, on the 8th day of Decem¬ 
ber, 1892, still the intention to complete it ; and as a 
part of that intention, when they acquired the business 
of the New York Associated Press, it would naturally 
have been the Illinois company to whom this assign¬ 
ment would be made. 

Now, if there was no other evidence in the case 
bearing upon the subsequent relations between the two 
United Presses, than the testimony of plaintiffs wit¬ 
nesses that it was thereafter the plaintiff that delivered 
the news service, yet in view of the evidence, which we 
have already referred to, as to the relations between 
the two United Presses, this alleged fact that the 
United Press of New York delivered the news service 
called for by the contract sued on would in nowise 
vary the conclusion we have reached that it was the 
Illinois corporation to whom this assignment was made. 
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At this point, as we have stated above, a large and 
important portion of defendant’s proposed evidence 
was excluded—and, if this point becomes important, 
excluded to the manifest prejudice of the defendant— 
to wit, all direct testimony to the effect that the Illinois 
corporation, upon and becoming the owner of this 
business of the New York Associated Press, made use 
of the United Press of New York as a means or as an 
agent for having the work done. 

But there was evidence in, we think sufficient, as to 
the relation between the two corporations, to make 
that fact so probable a conclusion as to sufficiently ex¬ 
plain away any force to be given the fact, if fact it be, 
that the New York United Press was the one that de¬ 
livered the news service. 

The Illinois corporation not only had the contract 
of September 19, 1887, by which it was to receive the 
entire net revenues of the New York Company, but 
it had also become the owner of all but about thirty 
(30) shares of the capital stock of the New York Com¬ 
pany, and hence could absolutely control it; and had 
taken over and issued in its own name news franchises 
to all of the papers to whom the New York United 
Press had been delivering an independent service— 
except possibly twenty-five (25)—and was hence the 
owner of such independent business. 

And it was the natural and only logical result of this 
situation , that upon becoming the owner of this business 
of the New York Associated Press , the United Press of 
Illinois, if for any purpose it kept alive , and hi business 
at all , the United l*ress of Neio York , which it owned , 
should use this corporation as a means of delivering the 
news service which , under the terms of the assignment 
froiv the New York Associated Press , it was bound to 
deliver. 
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It must be borne in mind that the issue in this case 
is : to which United Press this assignment was made; 
that the other questions are collateral only as bearing 
upon the decision of this question, and hence it is only 
necessary to show a state of facts which explain and 
take away any inference which might otherwise be 
drawn from the testimony that it was the plaintiff that 
was thereafter delivering the news service. 

If that could be done, as we think it was in this 
case, it was wholly unnecessary to attempt to estab¬ 
lish conclusively one way or the other which United 
Press it was that was actually engaged in the business 
of delivering a news service after December, 1892; 
and upon the former trial defendant did not attempt to 
go into that question. 

Bat the fact is that it was the United Press of Illinois 
and not the United Press of New York that was , after 
1892 , engaged in business; and all the testimony of 
plaintiff’s witnesses to the contrary are mere state¬ 
ments of their impressions, conclusions and inferences 
drawn from and based upon their own imperfect recol¬ 
lection, and arising from the confusion in their own 
minds as to the facts as to the relation between these 
two associations. 

That it was the United Press of Illinois and not the 
United Press of New York which was, after 1892, en¬ 
gaged in the news business, clearly appears from two 
documents which have been offered in evidence, as 
Defendant’s Exhibit 4 (at folio 359, etc.) and Defend¬ 
ant’s Exhibit 5 (at folios 378, etc.), as a part of the 
cross-examination of Mr. Laffan, who had been Vice- 
President of both United Presses. Mr. Laffan had tes¬ 
tified (at folios 355, 356) that he remembered an agree¬ 
ment by which an executive committee was appointed, 
and the effect of it ; and that the business was 
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conducted by four papers, the “ Sun,” “ Herald,” 
“ Times ” and “ Tribune ” as an executive com¬ 
mittee. He attempts to qualify this (at folios 
357, 358) by statiug that the only control these four 
papers exercised was the supplying of money ; that 
the administration of the business was in the vice- 
president and the general manager—which is equiva¬ 
lent to saying that a board of directors or an executive 
committee does not manage the affairs of a corpora¬ 
tion because they leave the details of the business to 
the vice-president and the general manager; a state¬ 
ment that Mr. Laflfan would hardly have repeated, on 
reflection. 

Mr. Laffan was then shown the two exhibits, Num¬ 
bers 4 and 5. Exhibit No. 4, which is an agreement 
between various stockholders of the United Press of 
Illinois, recites (at folio 362) that the United Press 
of Illinois is engaged in the business of collecting 
news and supplying news reports to newspapers ; and 
the agreement proceeds to provide for an Executive 
Committee to control that business ; this committee 
to consist of representatives from the New York Sun, 
Times, Herald, Tribune and the Chicago Tribune. 
(The Chicago papers afterwards left the United Press 
(folio 355) and the four New York papers became the 
executive committee.) 

Thereupon these four papers issued a circular (in 
evidence as Defendant’s Exhibit 5), in which they state 
(folio 380) that they hold absolute control of the 
United Press under a deed of trust—referring to the 
paper offered in evidence as Defendant’s Exhibit 4— 
and of the contracts, good will and business which it 
derived from its predecessor the old New York Associ¬ 
ated Press ; and the proceed to announce that as such 
they intend to continue to collect and distribute the 
news of the world for themselves and their clients. 
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Here is a statement in writing over the signa¬ 
tures of James Gordon Bennett, Whitelaw Reid, 
Charles A. Dana, Charles R. Miller and George F. 
Spinney, which, taking these two documents to¬ 
gether, IS A DIRECT AND POSITIVE STATEMENT THAT THE 

United Press of Illinois was the United Press to 
which the New York Associated Press assigned its 

BUSINESS, AND THAT IT IS THE ONE WHICH IS EN¬ 
GAGED IN BUSINESS IN COLLECTING AND DISTRIBUTING 
NEWS. 

So conclusive is this evidence that Mr . La fan, plaint¬ 
iffs witness , himself admitted that such was the only 
conclusion possible . He was asked (at folio 389) the fol¬ 
lowing question: 

“ Q. After hearing these two papers read, and your 
“ recollection thus refreshed, is it not a fact that it is 
“ the United Press of Illinois that was engaged in the 
“ business of collecting and distributing news ? ” 

And his answer was : “ A. Certainly.” 

We do not need, we think, to pursue the subject 
further than this conclusion of Mr. Laffan. 

The documentary evidence offered at the trial was 
conclusive that it was the United Press of Illinois to 
whom this assignment was made by the New York 
Associated Press; and the plaintiff’s attempt to 

ARRIVE AT A DIFFERENT CONCLUSION, BY ATTEMPTING TO 
SHOW THAT IT WAS THE PLAINTIFF THAT THEREAFTER 
ACTED UNDER THIS CONTRACT, UTTERLY FAILS. THE 

DOCUMENTARY EVIDENCE HERE AGAIN IS 
CONCLUSIVE THAT IT WAS THE UNITED 
PRESS OF ILLINOIS THAT DELIVERED THIS 
NEWS SERVICE. 

Before plaintiff could recover it must show title 
in itself to the contrct sued upon. Upon this 
question the weight of evidence was overwhelmingly 
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AGAINST IT, AND THE VERDICT WAS THEREFORE CONTRARY 
TO THE WEIGHT OF THE EVIDENCE AND SHOULD BE 
REVERSED. 


VI. The rule as to the measure of dam¬ 
ages and the evidence in this respect. 

The evidence upon the subject of the amount of 
plain tiff’s damage is contained entirely in the testi¬ 
mony of Mr. Mason, except some few statements in the 
testimony of Mr. Phillips at folios 530-534, as to the 
papers served in Baltimore by the United Press after 
the date of the alleged breach. Mr. Phillips, at this 
point, merely corroborating Mr. Mason. 

The testimony of Mr. Mason is, in effect, briefly, as 
follows: that under the contract the Baltimore 
News Association was to pay $600 a week ; that by 
agreement this was subsequently reduced to $500 per 
week (folio 279); that the cost of maintaining the 
Baltimore office at the time of the alleged breach was 
about $240 a week (folio 283). Upon this basis Mr. 
Mason proceeds to figure out a total difference on 
damage for the unexpired term of the contract, of 
about $91,000 (folio 284). 

We desire to call attention, at this point, to the fact 
that in making this calculation Mr. Mason estimated 
the amount due on the contract at $600 a week, and 
made no allowance of the reduction of $100 a week, to 
which he had testified. The 254 weeks of the remain¬ 
ing period of the contract, at $500 a week would he 
$127,000, and not $ 152,400—making a difference of 
$ 25 , 400 . 

This error goes all through the subsequent calcula¬ 
tions made by Mr. Mason, and is an error which was 
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also committed by the Court in its charge to the jury. 
For at folio 959 the Court gives the total figures of 
$152,400 to the jury as a statement of the evidence, 
and yet says, at folio 960, that $500 a week was the 
contract price. 

By an error in calculatiqn, therefore, on the 
part of Mason the Court was led to charge the 

JURY ERRONEOUSLY, AND THE JURY CONSIDERED ENTIRELY 
ERRONEOUS F1GUKEK IN REACHING THE AMOUNT OF DAMAGE 
AWARDED, TO THE EXTENT OF $25,400. 

Again, this testimony, as to the cost of performing 
this contract, was manifestly insufficient. Mr. Mason 
admits (fols. 287,288) that in making the estimate of 
the expense, which he deducted from the $152,400, he 
has not included any items of expense, except the ex¬ 
penses in the City of Baltimore. This being a contract 
by which the plaintiff, iff it be the party in interest , was 
to deliver to the Baltimore News Association a complete 
summary of the news of the world , it needs no argu¬ 
ment to say that merely to deduct the expense of conduct¬ 
ing an office in Baltimore for the delivery to the defend¬ 
ant association the news report after it was received in 
Baltimore , is not deducting the entire or probably any 
considerable portion of the cost of performing this 
contract . 

Mr. Mason goes on to give a reason why he has not 
done this, stating (at folio 2891, etc.) that he cannot 

GIVE WITH ANY APPROXIMATION TO THE ACTUAL FIGURES 

the expenses of collecting the news. And again (at 
folios 305, 306) he says it would be impossible to 

MAKE ANY ALLOTMENT TO THE BALTIMORE OFFICE OF THE 
GENERAL EXPENSE OF COLLECTING AND DISTRIBUTING THE 
news. He does attempt, however, at the plaintiff’s in¬ 
stance, to make a calculation, and a further deduction 
of expenses (at folios 308 to 318). An examination of 
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this testimony will show that, on his own statement, 
this additional deduction took into consideration only 
the expense of the wire service between New York and 
Baltimore ; and that, on his own statements, the ad¬ 
ditional deduction made and proportion arrived at was 
pure guess work. It is manifest that this additional 
deduction is not all the deduction, by any means, that 
that should be made, to arrive at the cost of carrying 
out this contract. The wire rentals between New York 
and Washington were but a small part, necessarily, of 
the machinery needed to collect and transmit the news 
of the world. 

It moreover clearly appears from this testimony , 
which is all the evidence in the case upon this question , 
that no adequate showing whatever was made or any 
sufficient evidence offered to prove the cost of performing 
this contract , and hence the profit which the plaintiff 
would have made; Bur, on the contrary, it is ad¬ 
mitted ON BEHALF OF THE PLAINTIFF THAT SUCH FACT IS 
INCAPABLE OF PROOF. 

And if we consider the nature of the contract in 
question it will be manifest that such must be the fact. 

A news association collects news and distributes it 
at one time to all its various clients. It was not there¬ 
fore in the nature of things the kind of a contract in 
which the cost of performing any one of a series of 
contracts with various newspapers could be ever 
separately determined, and it is therefore the hind of a 
contract in which the profit that the plaintiff was mak¬ 
ing upon any one particular contract could, never he 
arrived at. 

And in this connection it is important to observe 
that Mr. Mason himself testified (at folios 267, 320, 

ETC.) THAT THERE WERE NO NET PROFIT8 FROM THE BUSI¬ 
NESS of The United Press as a whole. 
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In view of this state of the evidence, we 
think it is manifest that the verdict ren¬ 
dered by the jnry was wholly nnsnpported 
by any sufficient evidence whatsoever, and 
that the Court should have charged the 
jury that, in view of this impossibility on 
the plaintiff’s part to prove the elements of 
its damage, its recovery could only be 
nominal. 

The rule of law iu this respect is we think well 
settled : 

Taylor vs. Bradley, 39 N. Y., 129 at 144. 

Howard vs. Taylor, 99 Ala., 450. 

Seabord Co. vs. Woodson, 98 Ala., 378. 

Williams vs. Brown, 76 Iowa, 643. 

McCutchin vs. Batterton, 1 Mo., 342. 

Gill vs. Cab Co., 48 Hun, 524. 

Billings vs. Yanderbeck, 23 Barb., 546, at 
554. 

Sedgwick on Damages, Sec. 97. 

The burden in this respect was on the plaintiff. It 
was necessary for it to show, and prove by sufficient 
evidence, all the elements of fact necessary to show its 
damage. 

Masterton vs. Mayor, 7 Hill, 61, at 71. 

Devlin vs. Mayor, 63 N. Y., 8, at 25. 

Bernstein vs. Meech, 130 N. Y., 354, at 359. 

Todd vs. Gamble, 148 N. Y., 382, at 389. 

All of these cases, in which the rule of damage was 
held to be the difference between the contract price and 
the cost of performance, regard the burden of showing 
the difference to be on the plaintiff. 

The general rule of damage in any case is the actual 
loss which the plaintiff has suffered by reason of the 
wrong, and the most favorable view of the rule of dam- 
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ages, as applicable in this case, is that the plaintiff is 
entitled to recover the profit that it would have made 
by continuing the performance of the co a tract. What 
this profit would have been it was incumbent upon it 
to have shown. This , as we have seen , it wholly failed 
to do. Its recovery should, therefore, have been 

FOR NOMINAL DAMAGES ONLY AND THE COURT SHOULD HAVE 
SO INSTRUCTED THE JURY. THE VERDICT WAS, 
THEREFORE, WHOLLY UNSUPPORTED BY 
THE EVIDENCE. 

But even if there had been sufficient evidence as to 
the damage suffered by the plaintiff, the rule of law 
laid down by the Court as to the measure of damage 
was erroneous. 

This question as to the proper rule of law upon the 
subject of the measure of damages is raised in this 
case both by defendant’s exception to the charge which 
was given and by its special requests to charge ; and 
we may, therefore, broadly consider what would have 
been the proper rule of law upon the facts of this case. 

In the first place, of course, the insufficiency of the 
evidence, which we have already pointed out, neces¬ 
sitated a charge that plaintiff was entitled to nominal 
damages only. But in any event a charge that in this 
case the rule of the measure of damages was the differ¬ 
ence between the contract 'price and the cost of perform¬ 
ing the contract , was> we think , erroneous. The con¬ 
tract was for the delivery to the defendant association 
of a news service. Viewed from one aspect this in¬ 
volved labor and service. In another view it was the 
delivery simply of a commodity. The Court regarded 
it as coming within the cases of contracts call¬ 
ing for the manufacture and delivery of articles. 
The plaintiff is charged, in this case in some instances 
with having manufactured the news ; hut that is not 
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the service that it was being paid for . And it is, we 
think, manifest that such is not the nature of the con¬ 
tract. News is not manufactured—at least it should 
not be by a news association. The functions of such 
an association are of collecting and distributing news. 
And so far as the person receiving the news is con¬ 
cerned this is a mere delivery of a commodity such as 
any other commodity. It involves also personal service 
and exercise of skill, but it is not strictly a contract for 
persoual employment. The truth is that the contract 
involves elements both of a delivery of a commodity 
and of personal employment ; and the rule of the 
measure of damages is not properly the rule applicable 
ordinarily to either view of this case alone. 

We do not know of any case in which the proper rule 
of damages, as applicable to a contract of a news asso¬ 
ciation, has been determined, but we think it manifest 
that the rale laid down by the Court in this case is not 
the proper one. It was based upon a view of the case 

WHICH WAS INCAPABLE, AS WE HAVE SEEN, OF PROOF, AND 
THAT NECESSARILY SO, FROM THE NATURE OF THE CON¬ 
TRACT ; and this fact alone should be sufficiently indica¬ 
tive that the Court had not arrived at the proper rule of 
law. The Court, in other words, has attempted to tit 
to this case a rule of law not applicable to it, because 
it wholly failed to take into consideration the fact that 
the performance of this contract was intermingled with 
the performance of other similar contracts, all of which 
were practically performed at one and the same time 
and by one and the same service. 

The rule of law laid down by the Court would lead 
us to this abnormal situation : that , whereas there was 
no profit in the business of the news association as an 
entirety upon all its contracts , yet taking one contract 
alone , it could shoio an apparent profit ; and , if it ivas 
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fortunate enough lo have all its contractees break their 
contracts, it might recover in damages profits upon all 
its contracts taken separately which it was not making, 
and never would have made, in the actual conduct of its 
business . 

On the other hand, to apply to it the rule of dam¬ 
ages in cases of employment would be manifestly 
improper, as it would leave out of consideration the 
fact that this was a contract for actual delivery of what 
in this contract is regarded as a commodity, and that 
the service of delivering it was and is a collateral 
incident only. What the defendant association con¬ 
tracted to pay for was the news report to be received 
by it. 

On the other hand, again, to treat it as a contract 
for the delivery of the commodity simply, would not 
take into consideration all the elements of the case. 

We think, therefore, that in view of the peculiar cir¬ 
cumstances of this case, the proper measure of damages 
was the market value of such a contract; estimating 
such market value upon the elements specified in de¬ 
fendants sixteenth request to charge (at folios 
976-980.) 

This takes into consideration the contract price, the 
elements of expenses so far as they cau be estimated ; 
and gives proper weight aud position to the ele¬ 
ment of fact that the performance of this contract was 
intermingled with the performance of a great number 
of other similar contracts. This element of fact, which 
is an undisputed fact in this case, was given no weight 
or importance in the rule adopted by the Court; and is 
an element of fact which essentially differentiates this 
case from any in which the ordinary rules as to the 
measure of damages have been applied. 

The proper rule as to the measure of damages is, 
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IN OUR OPINION, THE MARKET VALUE OF THE CONTRACT AT 
THE DATE OF THE ALLEGED BREACH. 

That such a rule as to the measure of damages is 
proper in a case not falling strictly within any of the 
ordinary rules, has been sustained by the Court of 
Appeals. See: 

Taylor vs. Bradley, 39 N. Y., 129. 

Dickinson vs. Hart, 142 N. Y., 183. 

In the latter case there was an agreement as to the use 
of a certain store room for the conduct of a business as a 
department to the defendant’s store, which was claimed 
to have been violated, and the Court of Appeals held, 
in substance, that the agreement was not strictly one 
creating the relation of landlord and tenant, nor the 
rule of damages the ordinary oue that would be ap¬ 
plied to such a case, but that the correct rule of 
damages was the value of the privilege or right which 
the contract gave the plaintiff on the day of the breach. 

See, also, cases cited in that Opinion, at 
page 185. 

There can be no question, we think, that the rule laid 
down in the charge of the Court below ax to the measure 
of damages was erroneous . Such rule ivas not applic¬ 
able to the facts of this case. But the correct rule and 
the only rule applicable, in view of f he peculiar circum¬ 
stances of this case, was the market value of the contract 
at the date of the breach . 

There remains to be considered, with reference to 
this subject of damages, only the questions arising by 
reason of the assignment in insolvency made by the 
plaintiff on March 29,1897, and covered by defendant’s 
two requests to charge numbers twenty-one and twenty- 
two (folios 984 to 986). 

These present the questions whether plaintiff can re- 
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cover afc all for any damage after the date of such 
assignment; and whether, if the damage can be esti¬ 
mated down to the date of the termination of the con¬ 
tract, there should not be allowed, in reduction of 
damages, the amount which the evidence shows the 
plaintiff could and would have received, but for the 
assignment, in Baltimore, for the service it was to 
render under the contract. 

After the date of the alleged breach The United 
Press—whichever one it may have been—continued 
to deliver a news service in Baltimore to the “ Bal¬ 
timore Correspondent ” and the “Baltimore World,” 
and received payment from those newspapers down to 
the date of the assignment, March 29, 1897 (see folio 
540), making a total during that period of $27,725 
(folio 542). If they had continued this service up to 
the lime of the termination of the contract, The 
United Press would have received a further sum of 
$20,900. As to these facts there is no dispute. 

The Court, however, charged the jury (folio 972) 
that plaintiff was entitled to recover down to the time 
at which the contract would have expired, and refused 
to charge that deduction should be made for what would 
have been received in Baltimore during that period, 
to both which charge and refusal to charge the defend¬ 
ant excepted (folio 972). It is manifest, from the 
amount of the verdict, that the jury estimated damages 
during the full period covered by the contract and gave 
no consideration to the amount which The United 
Press would have received in Baltimore for the news 
service subsequent to the date of the assignment. 

Upon the first of the questions which arise in this 
respect now, there is no doubt that in the case of 
some contracts the fact of an assignment in insolvency 
would make no difference aud have no effect upon the 
rights of the parties. 
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Bat this is not the rule with respect to contracts 
calling for the exercise of skill and discretion and the 
rendition of personal services, such as this Court has 
held this contract to be (folio 952). In this respect it 
is necessary to refer only to the recent case of: 

Vandergraft vs. Cowles, 161 N. Y., 436, at 
444. 

where the Court of Appeals said: 

“ Where the subject of the contract involves no per¬ 
sonal relation or confidence between the parties, or the 
exercise of personal skill or science * * * the 

mere assignment by one of the parties will not operate 
as a rescission or termination of the agreement.” 

The Court of Appeals in that case held that an as¬ 
signment for the benefit of creditors in a case not of 
the character abovo referred to did not prevent a re¬ 
covery. But the plain intimation of the Court of Ap¬ 
peals is that in a case such as the one now under con¬ 
sideration an assignment in insolvency would terminate 
the contract. 

It may be contended that this principle has, how¬ 
ever, no application to a case where the breach of the 
contract occurred loug before the assignment in insol¬ 
vency and that the rights of the parties were fixed as 
of the time of the breach. But in this case, under the 
rules of estimating the damage adopted for this case 
and insisted upon by the plaintiff, an actual inquiry 
was made into the facts after the time of the breach, 
and under that rule, if applicable, it is proper that all 
the facts and circumstances occurring before the trial 
should be inquired into for the purpose of ascertaining 
the actual damage. 

See the case of 

Ranscher vs. Cronk, 21 State Rep., 529 (3 
N. Y. Supp., 470). 
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See, also, the case of 

Everson vs. Powers, 89 N. Y., 527, 
in which case the Court of Appeals held that damages 
accruing from the breach of a contract before trial 
might be recovered, although at the time of the breach 
only nominal damages could have been recovered. 

If it is ‘permissible to go into the question of what has 
occurred since the alleged breach , and before the trial, for 
one purpose , it is certainly proper to do so for another . 
If it can be properly shown that actual damages 

HAVE OCCURRED SINCE THE BREACH WHERE NOMINAL DAM¬ 
AGES WOULD HAVE BEEN THE RULE, VIEWED AS OF THE 
TIME OF THE BREACH, THEN THE CONVER8E OF THIS PROPO¬ 
SITION MUST ALSO BE TRUE, AND IT WILL BE PROPER TO 
SHOW THAT, BY FACTS OCCURRING SINCE THE BREACH, THE 
DAMAGE AND ALL .RIGHT THERETO HAS CEASED. 

If we apply now this principle to this case and esti¬ 
mate the plaintiff’s damages upon the rules laid down 
by the Court at the trial, but only to the date of the 
assignment, we shall then have the period to be covered 
149£ weeks. This at $500 per week would be $74,750. 
The cost of performing the contract for the same 
period would be $43,355, leaving a difference of $31,395, 
from which is to be deducted the sum of about $27,500, 
received by the plaintiff between the date of the 
breach and the date of the assignment, leaving a net 
amount of $3,895 as the most plaintiff could recover. 
As the jury allowed only seven-tenths of what the 
Court charged to be the plaintiffs proof, the verdict 
should, under an application of this principle, be re¬ 
duced to at least $2,800. 

But if for any reason it can be held that the 

PLAINTIFF IS ENTITLED TO RECOVER DAMAGES FOR THE 
PERIOD BETWEEN THE DATE OF THE ASSIGNMENT AND THE 
END OF THE TERM OF THE CONTRACT, THEN, IT IS WE THINK 
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CLEAR, ON THE AUTHORITIES, THAT THERE SHOULD BE AL¬ 
LOWED, IN REDUCTION OF DAMAGES, WHAT THE PLAINTIFF 
COULD OR WOULD HAVE RECEIVED, BUT FOR THE ASSIGN¬ 
MENT, DURING THE SAME PERIOD ALSO, FOR THE SERVICES 
TO BE RENDERED BY IT UNDER THE CONTRACT. The allow¬ 
ance of $27,000, or thereabouts, made as above set out, 
was only for such services to the date of the assign¬ 
ment. 

If the inquiry can be extended at all into the period 
after the assignment, then it must be for all purposes, 
and the rule for estimating damages for that period 
must be the same as for the period prior thereto. It 
can not be said that the effect of the assignment vol¬ 
untarily made by the plaintiff would be to increase 
its claim for damages. Yet such would be the effect of 
refusing to allow a reduction for what, but for the as¬ 
signment, the plaintiff would have earned in this re¬ 
spect. 

The rule is, however, established beyond all question 
that there must be deducted , not only what plaintiff did 
hut what it might or could have received during the 
period covered by the contract See, among others, the 
following cases: 

Toplitz vs. Ullman, 2 Misc., 130, 
where Daily, Ch. J., said: 

“ If the plaintiff could have obtained other employ¬ 
ment, and declined it to go into business for himself 
* * * the damages would be confined to the differ¬ 

ence, if any, between the agreed wages and the value 
of the services the plaintiff might have hired to an¬ 
other.” 

The same principle applies here, the assignment be¬ 
ing in effect a refusal to go on with other business, 
which the evidence shows the plaintiff then had, and 
would have continued to have, had it not been for the 
assignment. The cost of performing the contract did 
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not enter into the consideration of the Toplitz case, 
because it was not an employment requiring an outlay, 
but as the rule of recoupment for what plaintiff might 
have earned, that case clearly governs this. The prin¬ 
ciple of this case was affirmed by the General Term of 
the Supreme Court in the case of 

Richardson vs. Hartman, 68 Hun, 9. 

See, also, case of: 

Heroy vs. Fin de Siecle Co., 16 App. Div., 
171, 

in which case only what had actually been received by 
the plaintiff was allowed as a reduction of damages, 
and the Appellate Division reversed the case on the 
ground that that was not the proper rule. 

See, also, the cases of: 

Costigan vs. R. R. Co., 2 Denio, 609. 
Howard vs. Daly, 61 N. Y., 362. 

Wallace vs. Devlin, 36 Hun, 276. 

These cases hold that what plaintiff might have re¬ 
ceived must be deducted. They held that the burden of 
proof is on the defendant to show this fact. That has 
been conclusively proven in the present case. The 
evidence is that at the date of the assignment the 
plaintiff was receiving from the “ German correspond¬ 
ent ” $100 per week ; and Raine, the proprietor of that 
paper, testifies that he would have continued to take 
the U. P. News service; and that plaintiff was then 
receiving also $100 a week from “ Journal,” which 
Mason testifies, was under a contract by which the 
“ Journal ” was from and after March 5, 1897, to pay 
at the rate of $100 per week. 

See, also, in further support of the right of deducting 
what plaintiff might or could have received, the case of 
Gibney vs. Turner, 52 Ark, 117 ; 12 S. W. 
Rep., 201. 
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where the measure of damages was held to be the con¬ 
tract price deducting the cost of performance, and what 
plain tiff did or might have earned. 

But plaintiff may contend that the application of 
this principle makes no allowance for the expense 
plaintiff had in delivering the service which was or 
might have been delivered after the breach. The an¬ 
swer to that contention is that plaintiff was bound to 
go to that expense to carry out the contract; and, 
again, plaintiff cannot ask and obtain the application 
of a rule as to the measure of damages in some 
respects and ask to have it rejected in other respects. 
Its contention is equivalent to asking that the rule be 
applied only so far as it is favorable to the plaintiff 
and not in those respects in which it is favorable or 
just to the defendant. 

We have contended that the rule laid down by the 
Court as to the measure of damages in this case is not 
the proper one ; that in view of the character of the 
contract, the manner in which its performance was 
interwoven with the performance by the plaintiff of 
hundreds of similar contracts and the consequent 
absolute impossibility of arriving at any certainty as 
to the elements of damages requisite to its application, 
the rule invoked and applied by the Court was not the 
proper rule in this case. 

But if this rule is to be applied, it will be at the in¬ 
stance of plaintiff, and hence it is in no position to 
complain if the rule is enforced throughout. Plaintiff 
must take the bitter with the sweet, the disadvantages 
to it of the rule if it wants to obtain its advantages. 

There is, as we have shown, no doubt under the 
authorities that what plaintiff received or might have 
received must be deducted, and the cost thereof does 
not enter into the calculation. No such modification 
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of the rule as to the amount of reduction is recognized in 
any of the cases, and again, as said, performance of the 
contract and the expense of the service was a duty im¬ 
posed on the plaintiff by the contract, and it does not 
appear to have been greater, but, on the contrary, less 
after the alleged breach. 

Applying these principles now to the case we find 
that the evidence shows that the plaintiff at the time of 
the assignment was receiving, and would have con¬ 
tinued to receive, $200 per week, from newspapers in 
Baltimore— i. e., for the service called for by this con¬ 
tract. For the 104£ weeks from the date of the as¬ 
signment, March 27, 1897, to the term of the contract, 
April 1, 1899, the plaintiff would, therefore, have re¬ 
ceived, but for the assignment, $20,900. 

After deducting the $25,400, arising from a clerical 
mistake on the part of Mason, the amount to become 
due under the contract for the unexpired term was 
$127,000. Deducting from the sum o£ $73,660 the 
cost of performance as claimed by Mason (folio 318) 
leaves a difference of $53,340 from which is to be 
deducted the amount received in Baltimore prior to 
the assignment or $27,725 (folio 542), leaving a total 
net sum of $25,615, this being, however, without any 
deductions for what would have been earned after the 
assignment. Deducting the $20,900, that would have 
been so received, leaves $4,715, as the utmost proof of 
damage; seveu-tenths of which would be $3,300, the 
amount to which, in this view of the case, the verdict 
ought to be reduced. 

These reductions are necessary, if it can 
in any way be held that plaintiff hss 
proven a right to anything more than 
nominal damages. 

There iras , therefore, manifest error in instructing the 
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jury, first, to consider the period of time after the date 
of the assignment at all; and, secondly , in not instruct¬ 
ing them , if they did consider that, period\ to also consider 
and make proper deduction for the service which The 
United Press would have rendered in Baltimore if it 
had continued in business. 

There was error in this case, therefore, with 

RESPECT TO THE AMOUNT OF DAMAGE RECOVERABLE, AS 
TO THE GENERAL, RULE OF LAW APPLICABLE TO SUCH 
CASE ; AS TO THE TIME FOR WHICH THE PLAINTIFF WAS 
ENTITLED TO RECOVER, IF AT ALL ; AND AS TO PROPER 
DEDUCTIONS TO BE MADE IN ASCERTAINING THE NET 
LOSS, IF ANY ; AND THE VERDICT WHICH WAS RENDERED 
WAS WHOLLY UNSUPPORTED BY ANY SUFFICIENT EVIDENCE, 
AND WAS, IN THIS RESPECT, CONTRARY BOTH TO THE 
WEIGHT OF THE EVIDENCE AND TO THE LAW. 


VII. The judgment appealed from should 
be reversed. 



Respectfully submitted, 

Morris & Fay, 
Attorneys for Defendant, 

135 Broadway, 
Borough of Manhattan, 
New York City. 

Austen G. Fox, 

Henry T. Fay, 

Of Counsel. 
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FIRST DEPARTMENT. 


The United Press, 
Plaintiff and Respondent, 

vs. 

-The A. S. Abell Company and 
others, and Felix Agnus, 
Defendant and Appellant. 


BRIEF FOR PLAINTIFF AND RESPONDENT 
ON APPEAL FROM JUDGMENT AND ORDER 
DENYING MOTION FOR NEW TRIAL. 

POINTS. 

I. 

All questions with respect to the weight of evi¬ 
dence have been settled by the verdict of the jury. 

The whole case was sent to the jury in accord- 
ance with the opinion of this Court rendered upon 
a former appeal. (See 58 App. Div., 611.) 

An analysis of the evidence would seem to be un¬ 
necessary because upon the second trial the salient 
points wero in the main the same as upon the first 
trial. The weight of evidence as to which United 
Press the contract in suit was assigned clearly pre¬ 
ponderates in favor of the plaintiff. The trial Court 
committed no error in refusing to set aside the ver¬ 
dict as contrary to the weight of evidence. 





II. 

The measure of damages is the contract price for 
the unexpired period of the contract, less the cost 
of performance. 

The cause of action arose on February 17, 
1894, when the contract was broken. The action 
was brought in 1895. The contract by its terms ex¬ 
pired on January 1st, 1899. The action was tried 
in October, 1901. All damages, therefore, to which 
the plaintiff was entitled, had accrued at the time 
of the trial. 

The rule is that in actions of this character the 
plaintiff is entitled to recover, not as of the date, 
when the action was commenced, but all damages 
accrued at the date of the tiial. 

Behrman v. Linde, 23 State Hep., 490, 
495; affirmed in 127 N. Y., 872; see 
the opinion of Van Brunt, P. J. 

Cummins r. Hansom, 10 Daly, 493, 
495. 

Donovan v. Sheridan, 4 Misc., 433. 

The proof of the value of the contract for the un¬ 
expired portion of its term is found in the testimony 
of Mason (fols. 281 319). The final result of the 
calculations made will he found on page 80. 

There was some difficulty in arriving at the exact 
figures, owing to the nature of the contract and the 
conditions, under which it was to he performed; hut 
I think that a perusal of the testimony will satisfy 
the Court, that the task of proving the value of the 
contract to the plaintiff at the time of the breach 
was performed in a candid spirit, and, if the theory 
of the plaintiff as to the proper allowances to he 
made to the defendant in reduction of damages, be 
correct, the verdict is, upon the proofs presented, a 
just one. 

It will be convenient under this head to discuss 
the instructions of the trial Court to the jury as 
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found in the Judge’s charge (fols. 959, 960), and the 
exceptions to the charge by defendant’s counsel 
(fols. 970, 987) 

The theory of the defendant, so far as it is dis¬ 
closed by the lecord, Rooms to be that in such a case 
as this the law seeks to divide the loss between the 
parties rather than to satisfy it. Such is not the 
rule of damages. 

Griffin vs. Culver, 16 N. Y., 489. 

Stearns ns. Cook, 28 Ills. App., 511. 

Allison tv*. Chandler, 11 Mich., 549. 

Upon the general rule it is deemed necessary to 
cite only the following authorities: 

In Devlin vs. The Mayor, 08 N. Y., 25, the Court 
of Appeals said: 

“The measure of damages in an action fora 
“ violation of an executory agreement is too well 
“ settled by authority to require discussion, and the 
“ rule adopted by the Courts commends itself for its 
4< simplicity, as well as equity and good sense. It 
“ secures to the injured party as a compensation 
“ only such advantages as the parties may he deemed 
“ to have had in their minds in making the agree- 
“ ment, and excludes all contingent and uncertain 
“ profits, everything that may not reasonably he 
“ supposed to have been within the contemplation 
“ of the contracting parties, and would not naturally 
“ follow the breach. The party who has been 
“ wrongfully deprived of the gains and profits of an 
“ executory contract may recover as an equivalent 
“ and by way of damages the difference between the 
“ contract price , the amount which he would have 
“ earned and been entitled to recover on perform - 
“ ance y and the amount which it would have cost 
“ him to perform the contract .” 

Citing 

Masterton vs. The Mayor, 7 Hill, 61. 

Clarke vs. Same, 4 Comst., 838. 

Griffin, vs. Colver, 16 N. Y., 489. 
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Messmore vs. N. Y. Shot and Lead Co., 
40 N. Y., 422. 

Cassidy ns. LeFevre, 45 7c/., 562. 

See also 

Howard vs. Daly, 61 N. Y., 362. 

Nichols rs. Scranton Steel Co., 137 Id. y 
471. 

Everson vs. Powers, 87 Id ., 527. 

Heroy vs. Fin de Siede Co., 16 App. 
Div., 171. 

Baker Transfer Co. vs. Merchants’ 
MTg Co., 12 App. Div., 260. 

Dreyfoos rs. Uhl, 60 App. Div., 118. 

In Wakeman vs. Wheeler & Wilson Manufactur¬ 
ing Co., 101 N. Y., 205, 200, the Court of Appeals 
collated a large number of cases and said, among 
other things: 

44 One who violates his contract with another is 
44 liable for all the direct and proximate damages 
44 which result from the violation. The damages 
44 must not be merely speculative, possible and 
44 imaginary, lmt they must be reasonably certain, 
44 and such only as actually follow" from the breach 
44 of the contract. They may be so remote as not 
44 to he directly traceable to the breach, or they may 
44 he the result of other intervening causes, and 
44 then they cannot be allowed. They are nearly 
44 always involved in some uncertainty and contin- 
44 goncy; usually they are to he worked out in the 
44 future and they can be determined only approxi- 
44 mately upon reasonable conjectures and probable 
44 estimates. They may bo so uncertain, contingent 
44 and imaginary as to be incapable of adequate proof, 
“ and then they cannot be recovered because they 
44 cannot be proved. But when it is certain that 
c ‘ damages have been caused by a breach of contract 
44 and the only uncertainty is as to their amount, 
44 there can rarely be good reason for refusing, on 
44 account of such uncertainty, any damages what- 
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“ ever for the breach. A person violating his con- 
“ tract should not be permitted entirely to escape 
“ liability because the amount of the damages 
u which he has caused is uncertain. It is not true 
“ that loss of profits cannot be allowed as damages 
“ for a breach of contract. Losses sustained and 
“ gains prevented are proper elements of damage. 
“ Most contracts are entered into with the view to 
“ future profits, and such profits are in the con- 
“ tern plat ion of the parties, and so far as they can 
“ be prof)erly proved they may form the measure 
44 of damage. As they are prospective they must, 
“ to some extent, be uncertain and problemetical, 
“ and yet on that account a person complaining of 
44 breach of contract, is not to be deprived of all 
“ remedy. It is usually his right to prove the 
“ nature of his contract, the circumstances sur- 
“ rounding and following its breach, and the con- 
“ sequences naturally and plainly traceable to it, 
“ and then it is for the jury, under proper instruc- 
“ tions as to the rules of damage's, to determine the 
“ compensation to he awarded for the breach. 
“ When a contract is repudiated, the compensation 
“ of the party complaining of its repudiation should 
“ be the value of the contract. He inis been deprived 
44 of his contract, and he should hare in lieu thereof 
44 its value, to be ascertained by the application of 
44 the rules of law which hare been laid down for 
44 the guidance of Courts and jurors." 

The defendant’s contentions fall chiefly under 
three heads, viz.: 

(1.) That the measure of damages in this case is 
the market value of the contract, if any, at the time 
of the breach. 

The answer to this is that market value can play 
no part in this case. A news report cannot properly 
be said to have a market value. While it is personal 
property, in a certain sense, it is not a commodity 
in the markets of the world. The data upon which 
market value could be based are wanting. There 
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is no standard of weight, measure, quality or com¬ 
parison. It would be practically impossible to arrive 
at a market value. 

But even if this were not so, the value of the 
news report in this case has been fixed by the par¬ 
ties themselves by the contract, and we are not at 
liberty to depart from that standard. 

See Todd vs. (Jamble, 148 N. Y., 882. 

Hence the trial Court committed no error in re¬ 
fusing to charge at folios 1)74-983, that the measure 
of damages was the market value of the contract at 
the time of the breach. 

See also Masterton vs. The Mayor, 7 
Hill. 01. 

(2.) The defendant’s second proposition is that the 
plaintiff is not entitled to any damages after the 
plaintiff’s general assignment for the benefitof cred¬ 
itors, which occurred on March 29, 1897. 

The general assignment by the plaintiff for the 
benefit of creditors can have no effect upon the rule 
of damages. This is so for several reasons. 

(a.) The insolvency of the plaintiff is not properly 
in issue. 

The fact of the assignment appears in the testi¬ 
mony of Mason, the Assignee, at folio 204, and 
possibly elsewhere. The assignment, it will be 
noticed, occurred some years after the action was 
originally at issue on the original answer. The 
amended answer, upon which the issues were finally 
joined and tried, as appears at folio 5 of the state¬ 
ment prefixed to the case, was served on October 
19, 1898, about eighteen months after the assign¬ 
ment was made, and must have been known to the 
defendant. 

It was open to him to plead the insolvency of the 
plaintiff in his amended answer, or by supplemental 
answer, but the insolvency does not appear as a 
separate defense, or in mitigation of damages. In 
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fact it is not mentioned in the pleadings at all. 
Hence it is not in issue. 

(6.) The general assignment of the plaintiff for the 
benefit of creditors did not operate as a rescission or 
termination of the contract in suit. 

Upon the trial the defendant conceded that in the 
case of some contracts an assignment in insolvency 
would make no difference in the rule of damages, 
but argued that such is not the rule with respect to 
contracts calling for the exercise of skill and dis¬ 
cretion and the rendition of personal services, and 
that the contract in this case falls within the excep¬ 
tion. 

This argument is based upon what I regard as a 
misconception of the character of the contract. 
This is not a contract for the rendition of mere 
personal services. It is a contract to deliver a news 
report. That is what the plaintiff contracted to 
deliver and what the defendant agreed to pay for. 
Necessarily personal services are involved in the 
preparation and delivery of the news report, but the 
contract was not one of hiring or employment for 
the rendition of personal services for that reason. 
All executory contracts, which lequire the use of 
human agencies in any form for their performance, 
involve the exercise of personal service, skill and 
discretion of some sort, but that fact does not make 
them contracts for personal service merely. 

Moreover, the legal status of the parties to the 
contract precludes us from adopting the view that 
the contract was one of mere hiring and employ¬ 
ment. The plaintiff is a corporation and operated 
only through its agents and employees, and over 
these, the defendants never had any choice or con¬ 
trol. These the plaintiff could have discharged 
and have substituted an entirely new set in their 
places, without consulting the defendants at all, at 
any time while the contract was in force. Would 
this have in any respect impaired the validity of the 
contract? Surely not. 
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In the case of contracts for personal services 
merely, the peculiar qualities, skill and talent of 
the person employed are the leading motives of the 
agreement. 

A contract with an artist to paint a landscape, or 
with a sculptor to make a statue, or with a musician 
to compose a symphony, or to sing or play upon the 
stage, or with an actor to act, would be plainly 
personal; but a contract with a building company 
to construct a building, or with a railway or steam¬ 
ship company to carry freight, does not fall within 
that category, because the labor may be per¬ 
formed personally by the contractor, if it be an 
individual, or may be furnished through agents 
or employees. If the artist or the musician should 
become, through no fault of his own, bankrupt and 
thus unable to perform the contract, in the cases 
supposed, before its completion, such disability 
would probably terminate the agreement, but an 
assignment in insolvency whether voluntary or 
otherwise would certainly not terminate the obliga¬ 
tion of the building company to perform its con¬ 
tract, or of the railway or steamship company to 
perform theirs. 

In Pardee vs. Kanady, loo N. Y., 121, 12#, the 
Court of Appeals said: 

“The mere insolvency of one of the parties to a 
“ contract of sale is not equivalent either to a res- 
“ cission or a breach. It simply relieves the vendor 
“ from his agreement to give credit, and payment 
“ may be substituted/’ 

In New England Iron Co. vs. Gilbert El. R. R. 
Co., 91 N. Y\, 1 •>!•», 107, the same Court said: 

“ The respondent relies upon its assignment and 
“insolvency as showing an inability to perform, 
“ and upon that, not as evidence for the jury, but 
“ as calling for a legal conclusion that thereby the 
“ defendant was set free. But the plaintiff was not 
“ relieved from the obligation of the contract. 
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“ Suppose the defendant had, after the as- 
“ signment, taken the first step, and called upon 
“ the plaintiff to perform? There was nothing 
“ in the nature of things to prevent the plaintiff or 
“ its trustees from complying. Suppose it had 
“ failed to comply. Then there would havo been 
“ nothing to prevent a claim for damages on the 
“ part of tho defendant for its non-compliance. If 
“ established, the claim would have been good 
“ against the assets, in the hands of the trustees, 
“ not otherwise appropriated, or any property ac- 
“ quired by the corporation. * * * Bankruptcy 

“ applies the effects of the debtor to the discharge 
“ of his obligations, and then releases him from the 
“ weight of them. Tho assignment in this case had 
“ no such consequence. It did not chango the rela- 
“ tion between the contracting parties. The plain- 
“ tiff still remained the contractor and responsible 
“ to the defendant for the performance of the con- 
“ tract with them.” 

See also 

Mandeville vs. Reed, 13 Abb. Pr., 173. 

Underhill vs. North American Kerosene 
Gaslight (Jo., 31 How. Pr., 34. 

McConnell vs. Hewes, 40 S. E., 436 (W. 
Va., 1901). 

The authorities that a general assignment for the 
benefit of creditors does not operate as a rescission 
or termination of the executory contracts of the 
assignor are collated, and the rule in New England 
Iron Co. vs. Gilbert El. R. R. Co., 91 N. Y., 153, is 
reaffirmed, in the recent case of Vandegrift rs. 
Cowles Engineering Co., 161 N. Y., 435, and further 
citation of authority would seem to be unnecessary. 

The contract between the plaintiff and the Balti¬ 
more News Association not having been, by opera¬ 
tion of law, rescinded or abrogated by the general 
assignment of the plaintiff for the benefit of cred¬ 
itors, the defendant can obtain no advantage from 
the mere fact of the assignment. 
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(c.) The defendant oiujht not to have any advan¬ 
tage from the fact of the plaintiff’s assignment in 
insolvency. 

He himself, by breach of this large and valuable 
contract, contributed to bring about that disaster. 
He should not now be allowed to take advantage of 
his own wrong. 

Whatever speculation as to the causes of the 
plaintiff’s insolvency may be indulged, it is quite 
certain that the defendant, by breaking this con¬ 
tract, contributed to the full measure of his ability 
towards bringing it about. Non constat , but for the 
defendant’s breach, the plaintiff might have per¬ 
formed the contract to the end. It does not require 
argument to prove that the loss of $154,000, gross 
revenue, is a disaster to any concern, and cannot 
tend in any other direction than that of insolv¬ 
ency. 

Let us take a case, differing from this case, not in 
principle hut only in degree. Suppose that instead 
of their being but one contract of the kind men¬ 
tioned in the complaint, there were five or six, hav¬ 
ing each ten years to run, and that after going on 
under them for a time, the parties who were to take 
and pay for the news service concluded that it 
would be to their advantage to break their con¬ 
tracts. Fancy them getting together and using this 
language: 

“ Let us make common cause and break the 
“ whole six contracts. This will probably bring 
“ about the immediate bankruptcy of the plaintiff 
“ and disable it from further performance. It can 
“ recover damages only up to the date of the bank- 
“ ruptcy, and the total amount of the recovery can 
“ never equal the amount which we will be obliged 
“ to pay if the contracts are carried out. It will be 
“ cheaper for us to break our contracts than to keep 
“ them. Go to! It is a great scheme!” 

What would be thought if such a gang of con 
spirators should afterwards, when sued for dam- 
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ages by the ruined concern, come into court and 
claim exemption from all damages after the date of 
the ruin which they had wrought? Is there a 
Court in Christendom that would listen to such a 
defense for five minutes? 

(*?.) Upon the argument of the motion for a new 
trial, the defendant claimed that the Court com¬ 
mitted a clerical error in the figures submitted to 
the jury in its charge. It did not. 

The Court said, at folio 959: “ Mr. Mason says 
“ the total amount of the face value of the contract 
“ from February 17, 1894, to January 1 , 1899, 
“ would be $152,400/’ That is a period of 254 
weeks. Calculated at $000 per week, the amount is 
$152,400. The Court added: “ Out of which is to 
“ be taken the sum of $73,600, total expenses at 
“ $290 per week for 254 weeks, leaving a remainder 
“ of $78,740.” These latter figures likewise show 
no clerical error of computation. 

The foregoing calculations are based upon the 
face value of tin) contract, viz., $600 per week. 

At folio 976 the defendant requested the Court 
to charge that “ by an agreement testified to by the 
“ plaintiff’s witness this amount was subsequently 
“ reduced to $500 per week,” and this request was 
refused by the Court, and the defendants excepted. 

The exception, however, is unavailing, because 
the Court had already, at folio 1)60, so charged in 
substance: “ It is for you to decide whether, as rea- 
“ Bonable men, you can say that the damage con- 
“ sists of the difference between the sum of $5oO a 
“ week and the expense and cost of carrying out 
“ the contract for the unexpired period. It is for 
“ you to say whether the plaintiff has satisfied you 
“ by a preponderance of evidence that this was the 
“ logical result of the breach of the contract by the 
“ defendants, if you find that the defendants com- 
u mitted such breach.” 

The only testimony in the case, with respect to the 
reduction of the rate from $600 a week to $500 a 
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week, is that of Mason (fol. 208): “ The Baltimore 
“News Association ]>aid to the plaintiff after De- 
“ comber 8, 1892, and down to February 17, 1895, 
“ about §38,000, or SOoo per week; during the whole 
“ of that period, with the exception of perhaps two 
“ or three weeks. There was a reduction of §100 per 
“ week made in the latter part of January, 1804. 
“ That reduction was made upon request of the Bal- 
k ‘ timore News Association to have The United 
“ Press make good a loss to it, sustained by reason 
“ of the defection of the Baltimore AV/r.s. It dis- 
“ continued Mu* service of the Baltimore News Asso- 
“ ciation, for which it had been paid §100 per week, 
“ and took the service of the Associated Press, the 
“organization now in business---which is not a 
“ party to or in anywise concerned in this action. 
“ The Baltimore Xeics was a newspaper ” (see also 
Mason testimony to the same effect at fol. 279). 

The reduction thus appears tohavoheeen made just 
before this breach. But the evidence falls far short 
of showing that this reduction was a permanent one 
and altered the rate of compensation for the remain¬ 
der of the life of the contract. Such, in any event, 
was not the contract agreed upon at the Baltimore 
conference in 1893. This contract was certainly 
carried out with respect to the rate of compensation 
up to late in January, 1893, and something more 
than a mere temporary change* in this respect must 
be shown in order to bind both contracting parties 
to a permanent alteration. 

Furthermore, even if the reduction was a perma¬ 
nent one, we are bound to assume that the consid¬ 
eration for it must have been, at least in part, a full 
performance by the Baltimore News Association of 
the contract in all other respects for the remainder 
of the term. But the Baltimore News Association 
observed the contract for only two or three weeks 
after this alleged reduction. The whole considera¬ 
tion for the reduction then failed. The parties were 
remitted to their rights as they stood before the re* 
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duction was made. It would not be right to allow 
the defendant to secure a lower rate of payment un¬ 
der the contract, in consideration of his performing 
it, and then base the rule of damages for the breach 
on the reduced rate. That would he sanctioning a 
trick, and again permitting him to take advantage 
of his own wrong. 

But, even if the value of the contract be computed 
at the rate of $5<>o per week from the time of the 
breach, the verdict of $35,000 is less than the dam¬ 
ages proved; and hence it cannot he said that the 
verdict is excessive or contrary to law. 


254 weeks, at $500 per week is.$127,000 

Expenses for same time, at $290 per week, 

are.... 78,740 


Difference.. $48,260 


The testimony with respect to the expense on the 
part of the plaintiff is that of Mason, and will be 
found at pages 71, 80. The net result of the calcu¬ 
lation of the witness was to make the total expense 
to the plaintiff per week of performing the contract 
in suit $240 per week. At folio 316‘ the plaintiff 
offered to increase the amount by $50 per week, and 
thus bring the total expense up to $290 per week 
(see also fol. 318). 

There was some practical difficulty in arriving 
at the exact figures. The plaintiff, in carrying on 
its business, had what were called “Principal dis¬ 
tributing offices.” Thesewere New York, Philadel¬ 
phia, Washington, Pittsburg, Chicago, Denver, and 
San Francisco. The expense of maintaining those 
principal offices varied. The expense was largest in 
New York, Chicago and Washington (fol. 299). 
The Baltimore office was what was known as a 
“drop” office, that is, the news was simply dropped 
at that office from the “three trunk wii’es,” which 
the plaintiff operated between New York and Wash¬ 
ington (fol. 308). 
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Folio 304: “ In the actual conduct of the business 
“ of The United Press, there was never any allot- 
“ rnent of income and outgo made to any particular 
“office, except the bureau of expenses has been a 
“ charge in this case — I mean by bureau of ex- 
“ penses, the expense incidental to the maintenance 
“ of the office itself.” 

The testimony as to allotment of expenses for 
wire rentals, which should be charged against the 
Baltimore office, will be found at folios 308-312. 

It is respectfully submitted that the total allow¬ 
ance to the defendant of the sum of $290 Jper week 
as the total expense to the plaintiff of performing 
the contract, is as fair and liberal as is possible under 
the circumstances of this case. 

When the Court said in its charge, at folio 960: 
“ His (Mason’s) method of calculation shows a larger 
“ amount of profit than the amount sued for, which 
“ is $50,000,” it was stating the exact truth. 

But these figures were not submitted to the jury 
as controlling. On the contrary, in the very next 
sentence, the Court left it to the jury to say whether 
or not the value of the contract should be calculated 
at the rate of $600 or $500 per week: “ It is for you 
‘ to decide, whether as reasonable men you can say 
“ that the damage consists of the difference between 
“ the sum of $500 per week and the expense and 
“ cost of carrying out the contract for the unex- 
“ pired period.” 

For the purpose of guarding every possible right 
of the defendant, the Court said, at the very outset 
of its charge, at folio 953: 

“ You have given careful attention to the facts in 
“in this case, and should I allude to them you are 
“ not to be governed by my recollection of them, but 
“ are to be guided entirely bv your memory of the 
“ testimony; nor are you to regard anything that I 
“ may say as indicating in any degree an opinion.” 
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And when the Court came to charge upon the 
measure of damages, at folio 959, it said to the jury: 

44 The figures are entirely for your consideration” 

This is certainly as favorable a submission of the 
case to the jury by the trial Court as the defendant 
had a right to expect, and is correct in every par¬ 
ticular. 

See the language of the Court of Ap¬ 
peals in Wakeman vs. Wheeler & 
Wilson Mfg. Co., 101 N. Y., 205, 209, 
above cited. 

This case is a clear authority for the proposition, 
that neither the Court, nor the jury, is bound by 
any hard and fast mathematical rule in computing 
the damages. The Court submitted the case prop¬ 
erly under the rules, and the verdict shows that 
those rules were not transgressed. 

(3.) The contention of the defendant that there 
should be allowed in further reduction of damages 
“ The amount which the plaintiff could arid would 
44 have received, but for the assignment, for the 
44 service it was to render under the contract ” finds 
no support either in reason or authority. 

(a.) It is impossible to say what the plaintiff 
44 could and would have received ” for the remainder 
of the life of the contract. This is pure speculation. 
It makes no allowance for any changes on either 
the debit or credit side of the future. 

(6.) Nor does it make any allowance for the ex¬ 
penses of rendering the service for which the plain¬ 
tiff “could and would have received” compensa¬ 
tion, but proposes to deduct the gross amount! The 
injustice of making such a deduction is too obvious 
to require discussion. 

(c.) The laiv imposed no duty upon the plaintiff , 
after the defendant's breach of the contract , to make 
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other contracts and to engage in other business even 
of the same general character , in order to relieve 
the defendant's pocket. 

This rule applies only to a discharged employee, 
not to an independent contractor, and only then in 
certain cases. This is not the ease of a mere dis¬ 
charged employee working for wages or a salary, 
but of a responsible corporation carrying on a busi¬ 
ness on its own account. When* an employee is 
wrongfully discharged, he is required to seek other 
employment of the same general character, so as to 
reduce the damages for the breach. The rule is 
grounded, partly in public policy, which places no 
premium upon idleness, and also upon the fact that 
in such a case the discharged employee is left 
with his personal services as his property in his own 
control, and he must allow for them in the compu¬ 
tation the fair value of such reasonable use, as he 
may be able to make of them. 

Suppose, however, that the discharged employee, 
in his second employment, was to get only a share 
of the profits, instead of stipulated wages, as his 
compensation, and there were no profits if Would 
there be anything to credit in reduction of damages 
for the broken contract? 

So it is also in the case of a business, taken up and 
carried on by a wrongfully discharged employee on 
his own account after his discharge. It has been 
repeatedly held that when the discharged employee 
has sought and failed to find other employment, and 
then embarks in business on his own account, that 
only the profits, not the gross receipts, from such 
business can be credited in reduction of damages. 
This is upon the principle that the amount to be 
credited depends upon the actual value of the new 
employment in benefits obtained by the employee 
and not upon the gross amount received from it. If 
the new employment or business, in its net result, 
were unsuccessful it would be little short of mon¬ 
strous to assert that the unfortunate employee 
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should not only heai’ his own losses in his new em¬ 
ployment, but submit to having the whole amount 
of his receipts credited in reduction of his claim 
against the man who has wronged him. 

The rules which govern, as between employer and 
employee, are illustrated by the cases of 

Toplitz vs. Oilman, 2 Misc., 130. 
Richardson vs. llartman, 68 Hun, 9. 
Huntington vs. Ogdensburgh and Lake 
Champlain R. R. Co., 33 How. Pr., 
416. 

Furthermore the defendant offered no evidence 
and cited no authorities in support of this claim for 
a reduction of damages. The burden of showing 
the deductions which are claimed should be made 
is upon the wrongdoer and not upon the person 
wronged, lienee the burden is here upon the de¬ 
fendant. 

This rule is well stated by Judge Beardsley in Cos- 
tigan vs. Mohawk and Hudson R. R. Co., 2 Denio, 
609, 616: 

“ But first of all the defense set up should be 
“ proved by the one who sets it up. He seeks to 
“ be benefited by a particular matter of fact, and 
“ he should therefore prove the matter alleged by 
“ him. The rule requires him to prove an affirma- 
“ tive fact, whereas the opposite rule would call 
“ u|K)ii the plaintiff to prove a negative, and there- 
“ fore the proof should come from defendant. He 

is the wrongdoer and the presumptions between 
“ him and the pet son wronged should he made in 
“ favor of the latter. For this reason therefore the 
“ onus must iu all such cases be upon the defend- 
“ ant.” 

The most that could be even considered as allow¬ 
able to the defendant in this case iu reduction of 
damages, to which the plaintiff might otherwise be 
entitled would be the profits of the other business of 
the plaintiff in the Baltimore fiold after the breach. 
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The plaintiff is unwilling to concede that such 
profits even if there had been profits, could have 
been allowed in reduction, but even if there were 
such a rule of law it can have no application here, 
because there never were any profits. 

The testimony of Mason, which is the only testi¬ 
mony bearing upon the point, and which is uncon¬ 
tradicted, is, that the news service rendered by the 
plaintiff to the papers in the Baltimore field, after 
February 17, 1894, the date of the breach, was 
always rendered at a loss, and that the income never 
equaled the outgo (see fols. 542, 543). 

That the rules, applicable to cases arising between 
employer and employee, have no application to 
cases arising between independent contractors, is 
shown by the following authorities. 

In Graves vs. Hunt, 8 N. Y. State Rep., 308, the 
Supreme Court, General Term, Fifth Department, 
April 19, 1887, per Haight, J ., held, that, where the 
plaintiff was a building contractor and the work to 
be done (the building of a barn), under the contract 
was not to be performed by him personally, but by 
his employees under his superintendence, the rule 
requiring a party upon a breach of contract of em¬ 
ployment to seek other employment to reduce the 
damages, did not apply. 

The Court said in part: “ Upon the trial the de- 
“ fendant sought to show that the plaintiff had 
“ other jobs on hand at the time he entered into the 
“ contract to build the barn for her. This evidence 
“ was offered in mitigation of damages. It was ex- 
" eluded and exception taken. The appellant in- 
“ vokes the rule that where a person has contracted 
“ his own services or that of his team, carriage, boat, 
“ &c., and is denied the privilege of performing the 
“ services contracted for, that he is not justified in ly- 
“ ingidle for the whole length of time within which 
“ the services were to be rendered, but that it 
“ was his duty to accept other service and thus 
“ mitigate the damages suffered by the breach of 
“ contract. But in this case the plaintiff was a 
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“ building contractor. We do not understand that 
“ the work was to be done personally by himself, 

“but was to be done by his employees, under his 
“ supervision. In this way he could carry oil the 
“ construction of several buildings at the same time. 

“ and be entitled to the profits that he could make 
“ upon each. The rule invoked consequently has 
“ no application to the case here presented.” 

See also 

Olds vs. Mapes -Reeve Construction ^ 

Co., 177 Mass., 41. 

Wolf vs. Stiulebaker, 66 Pa. St., 469, 

462. 

Nilson vs. Morse, 57 Wis., 240, 255. 

Cameron vs. White, 74 Wis., 425, 481. 

Crescent Mfg. Co. vs. Nelson Mfg. Co., 

100 Mo., 325. 

The special attention of this Court is called to the 
Massachusetts case, in which the whole subject is 
admirably discussed. 


III. 

Although the defendants, by an amendment of 
the complaint made at the trial, are alleged to be 
jointly and severally liable to pay the plaintiff’s de¬ 
mand, the judgment against the defendant Agnus 
alone is still proper under Section 1932 of tlio Code 
of Civil Procedure. 

The motion was made at folio 124 of case. 

The languago of Section 1932, Code of Civil Pro¬ 
cedure is permissive merely, and not mandatory. 
The word used is “may,” not “must.” Tho plain¬ 
tiff “ may proceed.” Judgment “ may be taken.” 

Only one defendant, Felix Agnus, was served. He 
alone appeared, answered and defended on the trial. 
It was not until the trial was actually commenced 
that the complaint was, on motion of the plaintiff, 
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amended so as to allege a joint and several liability 
on the part of the defendants, and this allegation 
does not set up a partnership. It is possible for 
people to be jointly and severally liable, without 
being partners. At folio 448, the counsel for the 
defendant, Felix Agnus, admitted in open court 
upon the record that the Baltimore News Associa¬ 
tion, of which all the defendants were members, 
was a copartnership. A mere admission on the part 
of the counsel for one of the defendants is insuffi¬ 
cient as proof against the other defendants, who are 
not before the Court. It is evidence only as against 
the party making it. The others are not bound. 

No application was made by the defendant Agnus, 
either before or at the trial, for an order directing 
the plaintiff not to proceed against him alone. The 
trial proceeded to the end with the full knowledge 
of the defendant Agnus that he was the only de¬ 
fendant served. 

The validity of the judgment in this respect is up¬ 
held by the following authorities: 

Sternherger vs. Bernheimer, 121 N. Y., 

m. 

McLoughlin vs. Bieber, 56 N. Y. Suppl., 
805. 

Hoffman vs. Wright, 1 App. Div., 514, 
516. 

Merrill vs. Blanchard, 7 App. Div., 167. 

Lane vs. Salter, 51 N. Y., 1. 

The result of the authorities is succinctly stated, 
by Patterson, J., in Hoffman vs. Wright, supra: 

“ The Code of Civil Procedure of this State pro- 
“ vides that in an action for a sum of money against 
“ two or more defendants alleged to be jointly in- 
“ debted upon contract, if the summons is served 
“ on one or more, but not on all of the defendants, 
“ the plaintiff may proceed against those served, 
“and if he recovers a final judgment it may be 
“ entered against all the defendants jointly in- 
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“ debted. Such a judgment is conclusive of the 
“ liability of each defendant upon whom the sum- 
“ mons was served or who appeared, but as against 
“ a defendant who has not served, it is evidence 
“ only of the extent of the plaintiff's demand, after 
“ the liability of that defendant has been established 
“ by other evidence.” 

This case differs from those cited, in this respect, 
that although all of the parties constituting the 
Baltimore News Association are made parties to 
the action, the original complaint, as served, does 
not allege a joint and several liability. This alle¬ 
gation was incorporated by an amendment made at 
the trial in the manner above pointed out. The 
admission of the defendant Felix Agnus at the trial, 
that the Baltimore News Association was a partner¬ 
ship, was only evidence of that fact as against 
him, and did not bind the other members of the 
association. No other proof of the partnership was 
taken or offered upon the trial. Hence, a judgment 
entered against any of the defendants, except the 
defendant, Felix Agnus, would be without evidence 
to support it. 


IV. 

The order of the Special Term, bearing date Au¬ 
gust 21, 1902, and vacating the order of the Special 
Term dated February 3, 1902, and amending the 
summons and complaint herein after the trial of the 
action and before judgment, has been appealed from 
and is included in the notice of appeal (fol. 13). 

But as this order was, on a separate appeal, af- 
lirmed by this Court at the November Term, 1902, 
and an order of affirmance has been duly entered, 
that part of the present appeal has been finally 
disposed of, and it t is unnecessary to give it further 
notice. 


Digitized by 


Google 



22 


V. 

The exceptions do not seem to require special dis¬ 
cussion. 

The exception at folio 356 is unimportant, for the 
witness, by consent of the Court, corrected his an¬ 
swer. 

The exceptions, at folio 572,576, are fully explained 
and avoided by the discussions which precede them 
(see pp. 140-144). 

So, likewise, is the exception at folio 624. See 
discussion preceding it. 

So, likewise, as to the exceptions at folios 639, 644, 
647, 739, 832. 

The exception, at folio 970, is unavailing, because 
the Court charged the correct rule of damages. 

The defendant, at folio 976, requested the Court 
to charge: 

“ This (the amount which was to be paid by the 
“ defendants), as fixed by the contract, was $600 per 
“ week, but by an agreement testified to by the 
“ plaintiff’s witnesses, this amount was subse* 
“ quently reduced to $50o per week.” 

This point had been already fully covered by the 
Court in its charge at folio 960. The testimony with 
respect to the alleged reduction has been adverted to 
above. 

But all of the defendant’s requests to charge from 
the XIVth to XIXth, inclusive, are based upon the 
theory that the measure of damages is the market 
value of the contract at the time of the breach. Each 
one of them contains a statement to that effect and 
a request to charge it. This, as we have seen, is 
erroneous and not the correct rule. Each other part 
of said requests is so inextricably bound up with 
this erroneous theory, that even if the defendant 
was otherwise entitled to have his requests charged, 
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the erroneous statement of the rule of damages was 
fatal to all of them. 

As Judge Folger tersely said in Hamilton v. Eno, 
81 N. Y., 116, 127: “ The Court was not called upon 
“ to take the good part of the request from the 
“ bad part, and to charge the good.” 

In Wright v. Page, 3 Keyes, 581, 585, the Court 
of Appeals said: "The request must stand or fall as 
“ an entirety, and if any part of it was improper, 
“ the judge was right in rejecting it. A proposition 
“ on which a judge is asked to charge must be good 
“ in all its parts, both as to tho law and facts, or he 
“ may refuse to give the instruction asked for; and 
“ he may do so without qualification.” 

Citing 

Doughty v. Hope, 3 Denio, 594; 

Same caso on appeal, 1 Comst., 79; 

Zabriskie r. Smith, 12 N. Y., 322; 

Crook v. Canfield, 31 Barb., 171; 

Haggard v. Morgan, 5 N. Y., 422; 

Magee r. Badger, 30 Barb., 246; 

Jones v. Osgood, 6 N. Y., 233; 

VanKirk v. Wildes, 11 Barb., 520. 

And in any event the exception is too general to 
be available on appeal. 

Connor v. Met. St. Ry. Co., N. Y. Law 
Journal, Dec. 29th, 1902. 

The XXth to XXIId requests to charge, which 
were refused by the trial Court, relate to the deduc¬ 
tions, which the defendant claimed should be made 
during the period after the breach of the contract, 
while the plaintiff rendered a news service to news¬ 
papers in the Balimore field, other than the mem¬ 
bers of the Baltimore News Association; and also to 
deductions which the defendant claimed should be 
made after the plaintiff’s insolvency. 

The plaintiff does not admit that the defendant is 
entitled to any deduction of damages on either ac¬ 
count. This has also been discussed at some length 
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under the second point. In the plaintiff’s view, the 
trial Court did right in refusing to charge the defend¬ 
ant’s XXth, XXIst and XXIId requests to charge, 
and there was no error committed. Hence, the ex¬ 
ception is unavailing. 


VI. 


The judgment and orders appealed from should be 
affirmed, with costs. 

Dated January 6, 1908. 


Respectfully submitted, 

William C. Davis, ' 
Attorney for Respondent, 
120 Broadway, 

New York City. 
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STATE OF NEW YORK 


Supreme Court 

Appellate Division—First Department. 


Edward Wagner, by his guardian 
ad litem, Louis Ehrhardt, 

Plaintiff-Respondent, 

against 

Metropolitan Street Railway 
Company, 

Defendant-Appellant. 


Statement Under Rule 41. 

This action was commenced by the service of a sum¬ 
mons on the 14th day of August, 1901. Complaint 
was received on the 17th day of October, 1901. Issue 
was joined by the service of defendant’s answer on 
the 25th day of November, 1901. The plaintiff ap¬ 
peared by Foley & Powell, his attorneys and the de¬ 
fendant by Henry A. Robinson, its attorney. 

The case came on for trial before the Hon. James 4 
A. Blanchard, Justice and a Jury, on the 6th and 7th 
days of May, 1902, but resulted in a verdict in favor 
of the plaintiff for the sum of $1,500. Judgment was 
thereupon entered on the 13th day of May, 1902, for 
the sum of $1,689.37. An order denying defendant’s 
motion for a new trial was entered on the 28th day of 
May, 1902. Notice of appeal and undertaking on ap¬ 
peal were duly served on the 3rd day of June, 1902. 




Summons. 

SUPREME COURT, 

XEW YORK. Couxtv. 


Edward Wagner, by his guardian 
ad litem, Lons Ehriiardt, 

Plaintiff, 

against f 

Metropolitan Street Railway 
Company, 

Defendant. 


Trial desired 
in New York 
County. 


To the above named Defendant: 

You are hereby summoned to answer the complaint 
in this action, and to serve a copy of your answer on 
the Plaintiff’s Attorneys within twenty days after the 
7 service of this summons, exclusive of the day of 
service; and in case of your failure to appear, or 
answer, judgment will be taken against you by de¬ 
fault, for the relief demanded in the complaint. 

Dated, August 14 , 1901 . 

FOLEY & POWELL, 


8 


Plaintiff’s Attorneys. 
Office and Post Office Address, 

No. 206 Broadway, Manhattan, 
New York City, N. Y. 
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Complaint. 

SUPREME COURT, 

New York County. 

\ 

Edward Wagner, by his guardian 

ad litem, Louis Ehrhardt, 

Plaintiff, 

against ) 

Metropolitan Street Railway 

Company, 

Defendant. 

The plaintiff above named, complaining of the de¬ 
fendant herein, alleges on information and belief: 

I. That by an order of this court made at a Special 
Term thereof, held in and for the County of New York 
at the County Court House, in the Borough of Man¬ 
hattan, City and State of New York, on the 14th day of 
August, 1901, and duly entered on the same day, the 
said Louis Ehrhardt was appointed guardian ad litem 
of the said Edward Wagner for the purpose of bring¬ 
ing this action. 

II. That at the times hereinafter mentioned, the de¬ 
fendant was and still is a domestic corporation, duly 
organized and existing under the laws of the State of 
New York, and that at the times it was engaged in 
operating a Street Railway in the Borough of Manhat¬ 
tan, City and State of New York, through and along 
Third Avenue where it crosses 44th street, and that 
it had under its control and management certain cars 
used in the operation of said road. 

III. That the said Third Avenue is a public high¬ 
way and a much travelled thoroughfare in the said 
Borough of Manhattan. 

IV. That on or about the 4th day of July, 1900, 
the said Edward Wagner was driving a one-horse 
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1 3 covered milk wagon down Third Avenue, and that he 
was proceeding in a careful and orderly manner along 
the said Avenue, at or near its intersection with 44 th 
street, when a car, under the management and control 
of the defendant, its agents, servants and employees 
and operated by them, came along the said Avenue be¬ 
hind the plaintiff, at a rapid and reckless rate of speed, 
and was carelessly and negligently run upon and 
against the said wagon in which the plaintiff was driv¬ 
ing; that by the force of said collision the said wagon 

H was overturned, and the plaintiff was hurled from his 
seat, and thrown to the pavement; that thereby his 
shoulder was dislocated, both of his legs badly cut, that 
his body was badly wrenched and strained; that he re¬ 
ceived a severe nervous shock, and that he was made ill, 
sick, lame and sore, and caused to suffer great pain and 
anguish, and that as he is informed and believes, he 
will continue to suffer for a long period of time, and 
perhaps permanently all to his loss and damage in the 
sum of six thousand dollars ($ 6 , 000 .) 

15 V. That the accident aforesaid and the injuries in¬ 
flicted upon the plaintiff, were inflicted upon him with¬ 
out fault or negligence on his part and solely through 
the carelessness and negligence of the defendant, its 
agents and servants. 

WHEREFORE plaintiff demands judgment against 
the defendant for the sum of Six thousand dollars ($ 6 ,- 
000 ) together with costs. 

FOLEY & POWELL, 

Attorneys for Plaintiff, 

16 206 Broadway, 

Borough of Manhattan, 

New York City, N. Y. 

City of New York, 

ss.: 

County of New York. 

Louis Ehrhardt, being duly sworn, deposes and says, 
that he is the Guardian ad litem of the plaintiff in this 
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action. That he has read the foregoing complaint and 17 
knows the contents thereof. That the same is true to 
the knowledge of deponent except as to the matters 
therein stated to be alleged on information and belief, 
and as to those matters he believes it to be true. 

LOUIS EHRHARDT. 

Sworn to before me this 
17 th day of October, 1901 . 

Cornelius P. McLoughlin, 

Notary Public, 

Kings County. 18 

Certificate filed in New York County. 

Answer. 

SUPREME COURT, 

New York County. 

Edward Wagner, by his guardian 
ad litem, Louis Ehrhardt, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 

The defendant. Metropolitan Street Railway Com¬ 
pany, by Henry A. Robinson, its attorney, answering 
the complaint herein, respectifully shows to the court: 

1 . It admits the truth of the allegations contained 20 
in the second and third paragraphs of the complaint. 

2 . It has no knowledge or information sufficient 
to form a belief as to the truth of the allegations con¬ 
tained in the first paragraph of the complaint, and 
therefore denies the same. 

3 . Upon information and belief it denies the truth 
of the allegations contained in the fourth and fifth para¬ 
graphs of the complaint. 



Digitized by CjOOQie 



6 


2 i 4. Upon information and belief it alleges that what¬ 
ever damages and injuries were sustained by the plain¬ 
tiff at the time and place mentioned in the complaint 
were due to the negligence of the plaintiff or of his 
parents, guardians or custodians and were not the re¬ 
sult of any negligence on the part of this defendant, or 
of its agents, servants or employees. 

WHEREFORE it demands judgment that the com¬ 
plaint herein be dismissed with costs. 

HENRY A. ROBINSON, 

22 Attorney for Defendant, 

621 Broadway, 

Borough of Manhattan, 

New York City. 

State of New York, ) 

.ss.: 

County of New York, 1 

Daniel B. Hasbrouck, being duly sworn, says that he 
is the Vice-Pres : dent and an officer of the Metropolitan 

23 Street Railway Company, the corporation defendant 
in the above entitled action. That the foregoing an¬ 
swer is true to the knowledge of this deponent, except 
as to the matters therein stated to be alleged on in¬ 
formation and belief, and that as to those matters he 
believes it to be j:rue. That the reason why this verifi¬ 
cation is not made by the defendant is because the de¬ 
fendant is a corporation; and the grounds of deponent’s 
belief as to all matters in said answer, not stated upon 
his knowledge, are investigations which deponent has 

24 caused to be made concerning the subject matter of 
this action, and information acquired by deponent in 
course of his duties as an officer of the corporation de¬ 
fendant in this action. 

DANIEL B. HASBROUCK. 
Sworn to before me this 25th 
day of November, 1901. 

C. A. Ferdon, 

Notary Public, 

New York County. 
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Extract From Minutes. 


No. 14,546. 


SUPREME COURT. 
Trial Term. Part 5. 


1902. 


Edward Wagner, 
against 

Metropolitan Street Railway 
Company. 


26 


Present: Hon. James A. Blanchard, Justice. 

I hereby certify that this cause was tried on 6th and 
7th days of May, 1902, by the Court and a Jury, and 
a verdict rendered therein for the Plaintiff for the sum 
of $1,500. Defendant moved to set aside the verdict 
and for a new trial. Motion denied. 5% allowance 
granted plaintiff. 30 days' stay after notice of entry 
of judgment. 30 days to make a case. 

THOS. L. HAMILTON, 

Clerk. 


27 


28 


Digitized by 


Google 



8 


29 Judgment. 

SUPREME COURT, 
New York County. 


Edward Wagner, by his guardian 
ad litem, Louis Ehrhardt, 

Plaintiff, 

against 

Metropolitan Street Railway 
3 ° Company, 

Defendant. 


Judgment of the 
13th day of 
May, 1902. 


The issues in the above entitled action having been 
duly tried before Hon. James A. Blanchard, one of 
the justices of the said Court, and a jury at Trial 
Term, Part V., at the County Court House, in the 
Borough of Manhattan, City and State of New Yofk, 
on the 6th and 7th days of May, 1902, and the jury 
having rendered a verdict in favor of the plaintiff and 

3 1 against the defendant for the sum of Fifteen Hun¬ 
dred dollars ($1500) and the Court having granted 
an extra allowance of five per cent, and the plaintiffs 
costs herein having been duly taxed by the Clerk of 
this Court, at the sum of One hundred eighty-nine and 
37/100 dollars. 

NOW on motion of Foley & Powell, attorneys for 
the plaintiff, it is 

ADJUDGED that the plaintiff, herein, Edward 
Wagner, by his guardian ad litem, Louis Ehrhardt, do 

32 recover of the defendant herein, Metropolitan Street 
Railroad Company, the sum of Fifteen Hundred Dol¬ 
lars (1500) damages as fixed by the verdict of the jury 
and the sum of One hundred eighty-nine and 37/100 
dollars, making in all the sum of Sixteen hundred 
eighty-nine and 37/100 dollars, ($1689.37) and that 
he have execution therefor. 

THOS. L. HAMILTON, 

Clerk. 
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Order Denying Motion for New Trial. 33 

At a Trial Term of the Supreme Court of the 
State of New York, held in the New 
York County Court House, Borough of 
Manhattan, City of New York, on the 
* 7th day of May, 1902. 

Present: Hon. James A. Blanchard, Justice. 


Edward Wagner, by his guardian 
ad litem, Louis Ehrhardt, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 


This action being at issue on the pleadings and hav¬ 
ing been tried on the 6th and 7th days of May, 1902, 
before the Court and a Jury and the Jury having ren¬ 
dered their verdict in favor of the plaintiff and against 
the defendant for the sum of $1500 and the Justice 
presiding at the trial aforesaid at the same Term and 
immediately after the rendition of the said verdict hav¬ 
ing entertained a motion made on his minutes on be¬ 
half of the defendant to set aside the verdict and for 
a new trial to be granted on the exceptions taken by ^6 
the defendant at the trial and because the verdict is 
contrary to law and is contrary to the evidence and is 
for excessive damages, and after hearing Henry A. 
Robinson, attorney for the defendant in support of 
said motion and Foley & Powell, attorneys for Plain¬ 
tiff, in opposition thereto, 

NOW, on motion of Foley & Powell, the plaintiff’s 
attorneys, it is 
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37 ORDERED that the defendant’s said motion be 
and the same hereby is in all respects denied. 

Enter: 

J. A. B., 

J. S. C. 


Affidavit of No Opinion. 

State of New York. \ 

38 ss.: 

City and County of New York, / 


Addison C. Ormsbee, being duly sworn, says: That 
he is the assistant attorney for the defendant-appellant 
herein, that he is familiar with all the proceedings had 
in this action; that no opinion was handed down by 
the Presiding Justice in deciding the defendant's mo¬ 
tion for a new trial herein. 

ADDISON C. ORMSBEE. 

39 Sworn to before me this 21st 
day of Sept., 1902. 

O. L. Hoagland, 

Notary Public, 

N. Y. Co. 
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Notice of Appeal. 41 

SUPREME COURT, 

New York County. 

Edward Wagner, by his guardian \ 
ad litem, Louis Ehrhardt, 1 

Plaintiff, f 

against 

Metropolitan Street Railway l 

Company, j 4 2 

Defendant. / 


Sirs: 

PLEASE TAKE NOTICE that the defendant here¬ 
in, Metropolitan Street Railway Company, hereby ap¬ 
peals to the Appellate Division of the Supreme Court 
for and in the First Judicial Department from the 
judgment entered herein in the office of the Clerk of 
the Supreme Court, New York County, on the 13th 
day of May, 1902, in favor of the plaintiff and against 43 
the defendant for the sum of $1,689.37, an d the de¬ 
fendant appeals from each and every part of said order. 
And the defendant also appeals to the said Appellate Di¬ 
vision from an order denying defendant’s motion for 
a new trial, which order was entered in the office of 
the Clerk of the Supreme Court, New York County 
on the 28th day of May, 1902. 

Dated, New York, N. Y., June 3, 1902. 

Yours, etc., 

* HENRY A. ROBINSON, 44 
Attorney for Defendant, 

621 Broadway, 

To New York City. 

Thomas L. Hamilton, Esq., 

Clerk of the Supreme Court, 

New York County. 

Foley & Powell, Esqs., 

Attorneys for Plaintiff, 

206 Broadway, 

New York City. 
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45 Case. 

NEW YORK SUPREME COURT. 
Trial Term, Part V. 


Edward Wagner, by guardian, &c., 
against 

Metropolitan Street Railway 
46 Company, 


Before Blanch¬ 
ard, J. and a 
Jury. 


New York, May 6th, 1902. 

Appearances: Foley & Powell, Esqrs., for Plaintiff. 

Henry A. Robinson, Esq., for Defend¬ 
ant. 

Geo. M. Pinney, Jr., Esq., of Counsel. 

A jury having been empanelled and sworn, Mr. 

Powell stated the plaintiff’s case to the jury. 

47 

EDWARD WAGNER, the plaintiff, called in his 
own behalf, having been duly sworn, testified as fol¬ 
lows in -answer to Mr. Powell: 

Direct Examination: 

I am the plaintiff in this action. I live at 211 East 
47th Street, in this City. My business at the pres¬ 
ent time is that of driver of a milk wagon. I am em¬ 
ployed at the present time by the McDermott Bunger 
Dairy Company, 527 West 38th* Street. My business 
in July, 1900, was driver of a milk wagon. I was driv¬ 
ing at that time for Louis Ehrhardt, 211 East 47th 
Street. He is the gentleman who is my guardian ad 
litem in this case. I had been driving for him prior 
to July, 1900, since April 18th, 1900, and in my driv¬ 
ing my duties were delivering milk to the retail custo¬ 
mers. I went about on a regular milk route. I start¬ 
ed out on July 4th, 1900, from the stable in 211 East 
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47th Street; that was Mr. Ehrhardt’s stable. That49 
day I had the ordinary top retail milk wagon. The 
curtain at the rear part of this milk wagon, on the 4th 
day of July, 1900, when I left this stable was rolled 
up. I had a hired horse for that night. He was a 
rather heavy horse, old horse; never had any trouble 
with him, a very gentle horse. As I came out from 
the stable I drove west on 47th St. to 3rd Avenue and 
down 3rd Avenue on the west side of the avenue. We 
drove on the west side of the avenue between the ele¬ 
vated pillars and the sidewalk, and these pillars are 50 
out near the railroad track. I drove down Third Ave¬ 
nue between the pillars and the curb to just south of 
45th Street. When I got there just south of 45th 
Street I turned on the car tracks. There was a truck 
in the way. I turned in on the southbound track. 
When I pulled in on the track I looked to see whether 
any cars were coming or not. I looked both ways. 
Nothing was coming from behind that I could see with¬ 
in two blocks. The street was well lighted. I could 
see I guess about five or six blocks. I drove on that 5 i 
southbound track down to 44th Street. While I was 
driving down from 45th to 44th Street, I glanced back 
to see whether any cars were coming or not, and I 
didn’t see any. When I looked back I was half the 
distance between 44th and 45th. It is my best recollec¬ 
tion that it was about a hundred feet. When I got 
down to 44th Street I turned off the car tracks. Third 
Avenue between 44th and 45th Streets is well lighted 
at night. It was well lighted that night. When I 
turned off from this southbound track, I was at the 52 
north crosswalk as near as I can remember. I turned 
toward the west. As I turned off the avenue, as near 
as I can remember, I was half off the track and the 
crash came. One of the Third Avenue cars struck me. 

No gong rung on that car that I heard. My hearing 
is good. I was listening at the time. I think it was 
five minutes after one when I left the stable. It took 
me four or five minutes to drive from 47th Street to 
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53 44 th Street and about that time this accident occurred. 
The day was clear, warm. The next thing I remem¬ 
ber after the crash, someone picked me up off the 
pavement. I found myself hurt. I had a pain in the 
right shoulder and both shins, right and left shins. My 
shins were gashed, I mean they were cut. They were 
bleeding but not much. I didn’t have anything to do 
with my right arm. I had nothing to do with it. I 
had to let it hang there; I had a pain in the shoulder. I 
did not try to lift it up. When I was picked up the 

54 car was half the distance between 44th and 43rd 
street. I could not tell you how many feet that block 
is between 44th and 43rd Streets. I don’t think I saw 
the horse after that at all; I don’t remember now. I 
don’t think I saw the horse. I did see the wagon. The 
wagon was totally destroyed. I don’t quite mean 
totally destroyed so that I could not see anything left 
of the wagon, but it was destroyed so that you could 
not use it any more. And I was suffering pain at this 
time. After the accident some one took me by the 

5 ^ arm and they told me to go down and get the number 
of the motorman and get the number of the car and I 
went down with him. I was dazed at the time; I can 
hardly remember what happened after the crash; and 
then they took me over to a pool room, southeast cor¬ 
ner of 44th Street and Third Avenue. I remained in 
that pool room long enough for the ambulance to come 
down from the Flower Hospital. A surgeon came 
with the ambulance. He examined us there and put 
us in the ambulance and took us to the hospital. Mr. 

56 Edward Erhardt was with me; that is a son of Mr. 
Louis Erhardt. We were put in the ambulance and 
taken to the Flower Hospital. At the Flower Hospi¬ 
tal our wounds were dressed. My shins were washed 
with some kind of lotion and wrapped in bandages. 
That night or that morning they strapped up across 
with my right hand over my left shoulder. I was there 
at the hospital probably half an hour. From there I 
went over to Third Avenue and took a car to 47th 
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Street. During this time I was suffering pain in the 5 7 
right shoulder. I don’t think I slept at all; that night 
I could not sleep. The next morning I went back up 
to the hospital. The right shoulder was fixed up. 
They took off my clothing and they put a cotton pad 
under my arm and strapped my right arm over my 
left shoulder, like that; and my shins were bandaged 
again. It was the morning of the 4th. It happened 
during the night, at one o’clock in the morning. I 
went again the same morning, between nine and ten 
the same morning. My arm was kept in that condi-58 
tion probably ten days. It was at least a month before 
I could do anything with my arm. I didn’t go back 
on that regular work to Mr. Erhardt at all. During 
this period of time my arm was painful. I can use my * 
arm all right so long as I use it on a straight lift, but 
as soon as I throw it out in a straight position like 
that (illustrating) then I get the pain in the right 
shoulder and anyway I use it except in a straight lift 
I can always get the pain in the shoulder. There seems 
to be something loose in the shoulder. I have lost the 59 
lifting power. I never had any trouble with my arm 
before this accident. 

CROSS-EXAMINATION to Mr. Pinney: 

Since I have been on the witness stand, I could feel 
the pain as I have my arm like this now (illustrating). 

Q. Have you been in pain anywhere since you have 
been on the witness stand ? A. Now I am not. ( The 
witness let his arm down straight). 

I have been in pain in the right shoulder since I have 60 
been in the witness stand. I have not been in pain ev¬ 
ery time I lifted my arm up in that way since I have 
been in the chair there. I have had pain when I lifted 
it up that way (illustrating). I have been moving 
it up quite freely since I have been sitting there, and 
did not have pain every time. I don’t recollect how 
many times I did have pain when I was throwing my 
arm up in that way and showing you. I went to work 
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61 again after the accident on the ist of October. Dur¬ 
ing the summer I was living with Mr. Erhardt, taking 
a kind of a vacation. Ordinarily, I do not take a va¬ 
cation of some kind in the summer. I went back to 
the hospital on the morning of July 4th, after the acci¬ 
dent, between nine and ten. Nearly every day for two 
weeks and then one or two days afterwards I went 
every other day. I went there fifteen days. I went 
every day for nearly two weeks; after the two weeks, 
every other day for two or three times, every other day 

62 for two or three times; and altogether, including the 
first visit after the accident, I don’t remember exactly 
how many times I went back to the hospital, some¬ 
thing around fifteen. I have no record of the date of 
my last visit there. I had a card but it was destroyed; 
it was my admission card to the hospital but it was de¬ 
stroyed. When I went back there on these occasions my 
arm was treated, the bandage was shifted and it was 
always restrapped. My shins were bandaged. My 
shins were well before the—I don’t think they were 

63 sore more than two weeks; two or three weeks. They 
were not so sore but what I could walk all right; I 
could walk, but I always felt pain in them. I have 
not always felt pain ever since the accident. I don’t 
remember how long it was before those shins were well 
so that I did not feel anything in the shins at all. It 
was nearly two weeks they were giving some treat¬ 
ment for those shins at the hospital; not every day, but 
it was nearly two weeks before the last treatment was 
finished. They put some wash on them, removed the 

64 bandages. For my shoulder they would unstrap it and 
then restrap it and replace the cotton underneath it 
and replace the bandage on it again, and that consti¬ 
tuted the whole treatment for my shoulder. Dr. Broes- 
er was one of the doctors that treated me at the hospi¬ 
tal, and the ambulance doctor was Dr. Stewart. Those 
are the only two I remember. Apart from those two 
doctors, I did not have any other medical treatment of 
any kind after this accident for either my shoulder or 
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my shins, only that that I received at the hospital, and 65 
that ended as soon as my arm was able to drop. It 
ended within three weeks after the accident. I was 
present when my counsel opened the case. I heard him 
say that he had had some expert examine me. I think 
it was in the first part of March; I don’t remember 
the date exactly, this year. From July, 1900, up to 
March of this year I had no medical treatment at all, 
and then I was introduced to the expert. His name is 
Dr. Plimpton. I could not tell you his office. I was 
sent over there at the request of Mr. Powell. From 66 
the latter part of July up to March of this year I had 
no physician, until I was led up or in some way taken 
to Mr. Plimpton, Dr. Plimpton, through Mr. Powell. 
This expert saw me only once, and that was at his 
office in Brooklyn. Only myself and the doctor were 
present. I was with him long enough to be examined. 

Q. Tell me all that he did on that occasion and all 
that was done while you were in his presence? A. 
Why, he examined my shins. I had to show him my 
shins and he examined the cuts or scars left by the cuts 67 
on my shins and I had to take off my coat and vest 
so that he could examine my shoulder. He worked 
my arm in different positions to get the movements of 
the bones and the shoulder. I was there probably twen¬ 
ty minutes. 

He did not take off anything except my vest and 
coat. I saw Dr. Plimpton in Brooklyn. So far as I 
know he is of Brooklyn; I saw him in Brooklyn. I 
have told you everything that he did on that occasion. 

He looked at my shins and worked my arm in various 68 
directions and he made a note of it. I have told you 
everything that he did during the twenty minutes that 
I was in his presence; everything he did connected with 
me, as near as I can remember. That is all I can re¬ 
member now. I have never seen him since, except to¬ 
day. He did not examine me again to-day. He did 
not prescribe anything for me. He gave me no medi¬ 
cine, gave me no treatment, and I have had no treat- 
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69 ment since I went to him. I did not know when I went 
to him that I went to him so that he could look at me 
and be a witness in this case. I went to him to be ex¬ 
amined. I went to him to see what condition my 
shoulder was in. I went to be examined. I was of age 
February 25th, 1902. Yes, it was before I went to this 
physician. I know nothing about who is to pay that 
physician for what he did for me. After my wagon 
was struck and I was thrown out on to the pavement, 
I was not at any time unconscious, I was simply dazed 

70 by the blow. I don’t remember how I struck. I could 
see that night probably five blocks. 

Q. Five to six blocks you could see every time you 
looked back? A. Yes, sir. No, I didn’t say that, 
every time I looked back. I said you would see 
probably that far on the avenue. It was lighted up 
that you could see that far on the avenue but I 
didn’t say I could look back that far every time I 
looked back. 

Q. But you did say and you now repeat that you 

71 could see five or six blocks, if you looked? A. Yes; 
if I looked that far, yes, sir. 

That is, it was so light that I could readily see that 
distance. There was no one with me on the wagon 
except this son of Mr. Erhardt. I think his age 
was somewhere near fourteen. I don’t remember 
exactly the date of his birth; he was a lad about four¬ 
teen. He was the only one with me on the wagon. 
I was sitting on the right of the seat. This wagon 
was covered on the sides and we were under the 

72 cover of the wagon. The seat was just back of this 
place where you step in. There would be a covered 
place over our heads and also to my sides. I don’t 
know whether the wagon was struck on the side or 
not, or it was the left hind wheel, but it was toward 
that side it was hit. As I sat looking downtown, 
driving the wagon, that part of my wagon which was 
struck was on my left toward the hind part. I don’t 
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remember that the wagon was driven up against an 73 
L pillar after it was hit; I could not tell you. 

Q. Can you tell me how far away about the nearest 
L pillar was from you just at the time the left rear 
wheel of your wagon was struck? A. I didn’t say 
the left rear wheel of the wagon was struck. 

It was struck on the left side toward the rear 
wheel. 

Q. At the time that you were struck on the left 
side of the wagon toward the rear wheel as you were 
driving downtown, how far from you about, if you 74 
remember, was the nearest L pillar? A. I think 
the L pillar is in the middle of 44th Street. I turn¬ 
ed on the north side of 44th Street. 

Q. Wait a minute. You are getting a little per¬ 
haps confused by not understanding my question. At 
the moment that you were struck on the left side of 
your wagon towards the rear wheel how far from 
you about, if you remember, was the nearest L pil¬ 
lar ? A. Probably fifteen feet from me. 

It was to my left. After I turned off, that L pil- 75 
lar was on the west side of that avenue. On the 
west side of the avenue to my left, about 15 feet 
away, just before I was hit or about the time I was 
hit. I am sure about that as near as I can tell. I 
could not tell you how much space there is there on 
Third Avenue between the most westerly rail of the 
downtown track and the curbline on the west side of 
the avenue, I never noticed particularly. There is 
room for two wagons to pass between the L pillar 
and the curb. I think it was a butcher truck that 76 
was in front of me; I am not certain. I noticed a 
truck ahead of me but I didn’t notice what kind it 
was. It was an open truck with racks on the sides, 
with two horses. I say that before I was hit I had 
been driving on the southbound track. I drove on 
this side of 45th Street and drove off at 44th Street. 

I drove about a block on the car track, and drove on 
the car track until I started to turn out to the right. 
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77 I had passed this butcher's truck or wagon just be¬ 
fore I started to turn out. He was driving down the 
west side of the avenue between the elevated pillars 
and the sidewalk. I drove on that car track at 45th 
Street to pass the truck. I passed the truck north 
of 44th Street; just north of it. I probably could have 
passed the truck driving out on the right side of the 
street, but he was in* the center. I had no room to 
pass the truck over to his right, namely, on the west 
side of that. I am sure of that. I could not tell 

78 you how wide his truck was from hub to hub; prob¬ 
ably six foot; maybe wider. And with his truck six 
feet wide he took up so much space between the L 
pillar and the west curb of Third Avenue that I 
could not pass him without going on the downtown 
car track, because he drove in the center of the drive¬ 
way. I could not tell you how wide that driveway 
is; it is wide enough for two trucks. It is not wide 
enough for three I am sure. I don't think there is 
20 feet space from the L pillar out to the west curb; 

79 I could not say. I was going with this milk wagon 
on that occasion to West 29th Street, to the Grand 
Central milk yards. That was not my usual route. 
I intended to go down on Third Avenue to 30th 
Street before turning. 

Q. Now, I would like to have you explain to this 
jury if you can and to the court, how it was that 
when you were driving down on that southbound 
track, right in the car track and turned off to your 
right, how it was when you did that that you were 

80 struck on the left side of the wagon towards the rear 
wheel ? I would like to have you explain that if you 
can. A. I don't see how it could be any other way. 

Q. You don’t? A. No, sir. 

Q. Suppose you had turned to the left instead of 
to the right, it would have been your left side of the 
wagon that would be hit, wouldn't it? A. Why? 

Q. You don't see that? A. If I turned off short 
it might have been but I didn't turn off short. 
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Q. Have you any explanation except what you8i 
have given here as to how it was when you were com¬ 
ing down right on the car track and turned off to 
the right as you say after you had passed this truck, 
that it was that your wagon was struck over on the 
other side, namely, the left hand side of the wagon ? 

To the Court: The wagon in which I was riding 
was struck on the rear end; as near as I can remem¬ 
ber, it was the left hind corner. I don’t know 
whether it touched the wheel. A wheel always sticks 
behind the wagon a little bit. 82 

To Mr. Pinney: (resuming) Q. Didn’t you tell 
me more than once that you were hit on the left 
hand side of the wagon; not on the rear wheel but 
towards it; didn’t you tell me that more than once 
to-day? A. I don’t think I said on the rear wheel. 

Q. Didn’t you say you were not hit on the rear 
wheel but towards it and didn’t you tell me that more 
than once to-day? A. I don’t think so. 

Q. You don’t remember that? A. No. I re¬ 
member telling you the rear end. 83 

Q. Now let me ask you something: Are you cer¬ 
tain in your own mind that you started to turn out to 
pass that truck and that you turned on to our car 
track to the left to do it; are you sure you didn’t do 
that? A. I am certain that I turned to the right. 

Q. And got struck on the left hand side of the 
wagon? A. On the left rear side. 

I don’t remember how many times I have told 
the story of this accident before to-day; about how 
many, I could never judge that. 1 cannot give any 84 
idea, not the slightest idea. It may have been 
twenty, because we have often talked it over amongst 
ourselves in the house. I have talked it over in 
the house with my own folks in the house; Mr. 
Erhardt and the family. With the one who was with 
me. I have talked with outsiders about it. I have 
talked it over with Mr. Erhardt only that night; and 
to-day with some of the witnesses that are here. Mr. 


22 


85 Dunn and Mr. Maher. I have spoke to Mr. Erhardi 
and Mr. Powell. I talked it over with both Dunn 
and Maher Saturday. We would talk of it standing 
around and nothing else to talk about. I don’t 
know how many times I have talked it over with 
Dunn and Maher. Since we were down here in the 
court room waiting around, I told them my version 
of the story, and then they told me their version. 
That took place probably two or three times. 1 
didn’t ever go over it with them before coming down 

86 to the court house. I had gone over the story with 
Mr. Powell. I think I have seen him once, once 
before that that I went over it with him. I don’t 
remember how long ago it is. When I looked at 
45th Street I saw probably two blocks back. You 
cannot see more than that very well on account of 
the elevated pillars. 

Q. From the elevated pillars—I mean up the car 
track how far up could you see? A. I wasn’t on 
the car track at 45th St. After I turned on the car 

87 tracks I looked back probably two blocks and that 
is as far as I looked back. 

When I did that I was half way between 44th and 
45th Streets, and then I did not look again after 
that. I was driving at an ordinary jog; a little faster 
than a walk. As far as I looked back, I saw no car 
in sight. I looked back before I turned in and I 
looked back after I turned on the car track. I don’t 
remember whether I told Dunn and Maher that or 
not. I did tell Dunn and Maher that I heard no 

88 bell. I didn’t have to tell Dunn and Maher that I 
got struck on the left rear side of the wagon; they 
saw it. I don’t know whether I told them that or 
not. I don’t remember everything I say. 

RE-DIRECT EXAMINATION: 

To Mr. Powell: Q. You said something about 
having a card with the record of the number of times 
you had been to the hospital and the dispensary. 
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That card was what ? A. That was a little blue card 89 
of admittance to the hospital and on that they mark 
how many times you come there for treatment and 
mark the charges for the treatment. 

That was the card given me at the hospital for 
admission. It has been lost or something has been 
done with it. When I pulled off this track at the 
scene of the accident, I pulled off at a slant. On my 
cross-examination I said before I pulled off the car 
tracks at 44th Street, I had passed the truck. I was 
going to the Grand Central Milk yards after my load 90 
of milk; that was the load I was to deliver. When¬ 
ever I talked with anyone about this case, I did not 
take out a note book and keep a record of it. 


GEORGE ERHARDT, called as a witness on be¬ 
half of the plaintiff, having been duly sworn, testi¬ 
fied as follows, in answer to Mr. Powell: 

Direct Examination: g j 

I am sixteen years old; my sixteenth birthday was 
the 21st of April. I remember going out on the 
morning of the 4th of July, 1900, with Mr. Wagner. 

I am the son of the Mr. Erhardt Mr. Wagner worked 
for. I had been going to school prior to that time 
and this was my vacation. I happened to go out in 
the wagon that morning, because I go out once in a 
while during vacation. We had that morning a re¬ 
tail wagon with a top on it and the sides were cover¬ 
ed. There was a curtain at the rear of the wagon; 
it was rolled up. It was a warm morning. We had 
a gentle horse. We left from the stable, 211 East 
47th Street. We drove down to the west side of 
Third Avenue and then down. Edward Wagner was 
driving on this truck. I did not drive at all. When 
we got over on the west side of Third Avenue we 
turned downtown. We drove on the west side be¬ 
tween the elevated posts and the curbstone. We 
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93 were not on the track when we started. We drove 
on that part of the street to the north side of 45th 
Street; a little above the north. There was some¬ 
thing in front of our wagon at the time it was pull¬ 
ed on the track; it was a truck, and when it was 
pulled on the track I looked behind me. I looked 
back. I did not see anything. It was light there 
so that I could see quite a distance, about ten blocks. 
When we got down to 44th Street a car hit us then. 
The wagon was being driven right down straight 

94 when the car struck it; when we were down to 44th 
Street we started to pull off. I mean, up to that 
time we had driven straight. When we go down to 
44th Street, then Ed. went to drive off the track and 
the horse was just off when the car hit us and that 
is the truth. 

To the Court: I did not see where the car hit 
the wagon. When the car hit the wagon, I was 
knocked unconscious and didn't see the wagon after 
the accident. I found Ed. Wagner after the accident 

95 in the pool-room, and was taken up to the hospital 
at the same time with him. 

CROSS EXAMINATION: 

To Mr. Pinney: There wasn’t any boys in the 
pool-room. I did see somebody in there—a lot of 
men and Wagner. I could not tell you whether any 
of those men here to-day were there. I see some¬ 
body now in the court room that I saw in the pool 
room after the accident,—my father and Wagner; 

96 no one else. When I looked back I could see ten 
blocks up and down the car track, and did not see 
any car at all in sight on any of the ten blocks, 
either up or down. I took a good look. When we 
passed the truck we were about 44th Street; we were 
in the middle of the block when we passed it, and 
that I am sure of. I know which way he turned the 
horse when he started to go off the car track at 44th 
Street. He turned to the right and I was looking in 
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front. When we turned on I saw Mr. Wagner look 97 
back and then he looked) straight ahead and then 
about the middle of the block he looked back again, 
after we had passed the truck. I saw him driving. 
That was all the look that I saw him do. I saw him 
look back in the middle of the block. After that I 
did not see him look again. The last time he looked 
was in the middle of the block between 45th and 
44th Streets and I looked back then too and could 
then see ten blocks away, and there was no car in 
the ten blocks, and Wagner looked then, and that 98 
was the last time either of us looked, and then when 
we got down half the block, then he turned his 
horse off to the right and immediately we were 
hit. I did not hear any sound of this car before I 
was hit. I do not know who the motorman of this 
car was. I may have seen him but I didn’t know 
him. I never saw him to speak to him. I was ren¬ 
dered unconscious after this. I saw this L pillar 
that my friend spoke of; there was one in the middle 
between 44th— But just before we turned 99 
off, or just the time we turned off, I saw 
an L pillar on the west side of the avenue about 
10 or 15 feet from us. Then there was one just to 
our right, behind—I ain’t sure where it was. I am 
not sure whether it was ahead or behind. It was on 
the west side of the street. 

RE-DIRECT EXAMINATION: 

To Mr. Powell: Just before or before we were 
struck by this car, or the wagon was struck by the 
car, I did not hear any gong sound. I was listening. 100 

CROSS EXAMINATION (resumed): 

To Mr. Pinney: Mr. Heney, stand up. 

(A man stood up in the Court room.) 

I have never seen that man before to-day. I have 
rode past the stables at 65th Street and 3rd Avenue 
within six months on a car. I did not go to the 
stables at 65th Street and Third Avenue within six 
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roi or eight months after the accident. I never went 
there after the accident, and I never saw at the stables 
this man who just stood up, and I never had any 
talk with him at the stables after the accident, and 
didn't ask him to go with our side of the case, and 
didn't offer him any money to do it. 

To Mr. Powell: I know stables there are at the 
coiner of 65th Street and Third Avenue. They are 
Third Avenue car stables. I did not go up there 
after the accident to see anyone at all. I never went 
102 there after the accident. 


RALPH A. STEWART, called as a witness on 
behalf of the plaintiff, having been duly sworn, testi¬ 
fied as follows, in answer to Mr. Powell: 

Direct Examination: 

1 am a physician and surgeon; have been such 
for two years; graduate of New York Home¬ 
opathic Medical School and Hospital, and was 
IC> 2 connected with the Flower Hospital in July, 
1900. I was ambulance surgeon. I remember 
being called on the morning of July 4th, 
1900, with the ambulance to Third Avenue and 44th 
Street. I saw the plaintiff in this action, Mr. Ed¬ 
ward Wagner, tttere. I cannot say where he was 
when I first saw him. I made an examination of 
him there. I found a contused shoulder and on the 
back and the wrist and hand on the right side, I 
think it was. I do not remember any injury to the 
io ^ shins. As ambulance surgeon I had a good many 
cases under my charge. I took him to the hospital 
in the ambulance. I turned him over to the house 
surgeon. I did not treat him any further. That 
was all 1 had to do with the case. 

CROSS EXAMINATION: 

To Mr. Pinney: I have told all I found at any 
time. That is all I recorded and that is all I remem* 
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ber about the case. I made a record of what I have 105 
now testified to on the spot, and that was before I 
took the young man to the hospital, and all that I 
saw I made a record of in writing at the time. I 
have consulted that record since, and in that way I 
refreshed my recollection by the written report that 
I made at the time. I have a copy of it with me 
(Hands a paper to counsel). This copy is taken from 
our reports in the hospital, and that is one of the 
regular Flower Hospital slips; that is the same sort 
of a slip that we make the report on at the time, and 106 
then our diagnosis in writing made on July 4th that 
of the accident was, '‘Contusion of the shoulder, back, 
wrist and arm.” That is all I found. I found no dis¬ 
location of the shoulder. That is just what I found 
and I made the entry there. 


HENRY V. BROSIER, called as a witness on ne- 
half of the plaintiff, having been duly sworn, testi- 1Q y 
fied as follows, in answer to Mr. Powell: 

Direct Examination: 

I am a physician and surgeon. I am house sur¬ 
geon at the Flower Hospital, and I held that posi¬ 
tion in July, 1900. I remember oh the 4th of July, 
1900, Mr. Edward Wagner, the plaintiff in this ac¬ 
tion, being brought to the hospital. I made an ex¬ 
amination of him. I discovered a contusion of the 
right shoulder and side and I also remember now 
when they spoke about this shin, he had an abrasion IQ g 
on the shin and he complained of a good deal of 
pain and I went all over his side and found that this 
(illustrating) position relieved him of the pain and I 
dressed him in a Velpeau bandage. That was the 
position which the arm generally assumes if it has 
any pain, to relieve it. It takes the tension off the 
other muscles and nerves and those parts involved. 

It had the only appearance of a contusion, which is 
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109 redness of the part; but we take it what the man says 
about pain. The condition discovered was redness 
and contusion from a blow. The next morning after 
this first time he came to me. 

To the Court: I mean the same morning. I can¬ 
not place the time. We handle a good many people 
there, six thousand last year; 1748 ambulance calls. 
When he came the second time we readjusted the 
bandage. The Velpeau bandage starts from the un¬ 
affected spot coming over the affected spot and cross- 

110 ing the point of the elbow coming up to the axilla, 
making two turns and then coming around in this 
(illustrating) way so as to hold it in that position com¬ 
fortably. This young man continued under that treat¬ 
ment probably ten days. We kept this bandage on 
probably seven or ten days, ten days. He came to 
see probably ten times. They pay ten cents at the 
office for a blue card, for the bandages and not foi 
services rendered. We don't keep a record our¬ 
selves, but there is a record at the hospital when he 

111 came every morning. The injuries would be describ¬ 
ed as a contusion of the whole thigh, leg, right leg. 

CROSS EXAMINATION: 

To Mr. Pinney: That looked very much like as 
as though his shin had been kicked. For those 
bruises of the shins I put on a bandage and a com¬ 
press, and altogether he came back there about ten 
times. I have described all the treatment that I 
found it necessary to give, and at the end of ten days 

112 he was discharged, and in my opinion it wasn't neces¬ 
sary for him to come back any more. I have a 
record of this case at the hospital, a record of the 
diagnosis is given by Dr. Stewart and not changed 
by myself. So that my own diagnosis is the same as 
that of the ambulance surgeon, a mere contusion 
of the shoulder. I found no dislocation. 
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HARRY PLIMPTON, called as a witness on be* 113 
half of the plaintiff, having been duly sworn, testified 
as follows, in answer to Mr. Powell: 

Direct Examination: 

I am a physician and surgeon. My office is in the 
Borough of Brooklyn, 2 Macon Street. I have been 
a physician and surgeon 23 years; graduated from 
Long Island College Hospital. I have been connect¬ 
ed with the public institutions of Brooklyn, connect* ^ 
ed with Kings County Hospital, now the State Hos¬ 
pital; the Long Island College Hospital. Those are 114 
all the public institutions except the Board of Health. 

I made an examination of the plaintiff in this case, 
Edward Wagner, at your request, on the 8th of 
February. I had the young man strip his shoulder 
for examination and I manipulated the arm forward, 
backwards, sideways and upwards listening carefully 
to the shoulder joint and I found what I may de¬ 
scribe as a rasping sensation, what we call crepitus of 
the joint, caused by the large bone which is covered 
with cartilage, pressing against the cartilage on the 113 
side of the cavity on which the bone rotates, indicat¬ 
ing a trouble and injury, an old inflammation of the 
joint. 

Q. Could that condition have been caused by a 
severe contusion or a contusion of that shoulder on 
the 4th day of July, 1900, caused by his being thrown 
out of a wagon ? 

Mr. Pinney: That is objected to as indefi* 
nite and speculative and not descriptive at all 
of the severity of the contusion; and I want j r 5 
to call the attention of the Court to the fact 
that the counsel has changed his base since 
his opening. He specifically announced in 
his opening a dislocation of the shoulder. 

Mr. Powell: I made a mistake in my open¬ 
ing and immediately acknowledged it which 
I always do when I make a mistake. 

Objection overruled. Exception. 
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17 A. It would have been, 1 think is the answer to 
that. 

I can give an opinion with reasonable certainty 
as to whether or not this condition will be permanent: 
It will be. 

(J. And what effect will this condition have upon 
the use of that arm? 

Mr. Pinney: I object to that as— 

U. (continued) If you can state it was reasonable 
certainty. 

18 Mr. Pinney: Objected to as speculative, 
hypothetical and no proper basis laid for it. 
It is a matter of opinion and should be left to 
the jury. 

Objection overruled. Exception. 

A. It will impair the usefulness of the arm. 

CROSS EXAMINATION: 

To Mr. Pinney: I live in Brooklyn. This is not 
my first experience as an expert witness. I have 

19 testified as an expert witness in accident cases with¬ 
in the past year once or twice. I have known Mr. 
Powell I guess about eight or nine years; he lives 
in Brooklyn. I have not in any way been his family 
physician. I have testified previously in cases where 
Mr. Powell was the attorney two or three times may¬ 
be. 

Q. And how much are you to get for coming in 
and giving this opinion here to-day? A. My regu¬ 
lar charge is fifty dollars a day. 

20 O. So that for the opinion that you have passed 
about that shoulder you get fifty dollars? A. Yes, 
sir; and the work I have done. 

I have not been paid that fifty dollars yet. I am 
to be paid for it by somebody, by Mr. Powell. I 
have no agreement with the plaintiff about it. I did 
prescribe something for the young man, a liniment 
for the shoulder and gentle manipulation. I was not 
here yesterday when the young man himself testified. 
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Q. Assuming that he testified that you prescribed 12 1 
nothing for him; you do not agree with that state¬ 
ment? A. And I should say I may be mistaken. 

Q. Then you may be mistaken about that little 
matter? A. Possibly. 

RE-DIRECT EXAMINATION: 

To Mr. Powell: I have testified sometimes for 
the defendant railroads, a number of times, and testi¬ 
fied in a case you tried of Ripley against the Metro¬ 
politan Street Railway Company. You have never 
refused to pay me for services I rendered. I have al- 122 
ways got my money. 


EDWARD J. MAHER, called as a witness on be¬ 
half of the plaintiff, having been duly sworn, testifi¬ 
ed as follows, in answer to Mr. Powell: 

Direct Examination: 

I am a bricklayer. I reside at 784 Third Avenue. 

I saw this accident at 44th Street and Third Avenue 
on the morning of July 4th, 1900. I was standing 123 
on 44th Street, on the corner. I first saw this wagon 
when it was in the track, coming out of it, pulling 
out. I first noticed the car when it was right up 
against the wagon. I did not see the collision. I 
hadn't seen the car at all; the car was in the back 
of me; the wagon shut me off. I heard the crash. 

I saw what became of the wagon, busted it, broke 
it all up. I saw how far the car went after it struck 
the wagon; it went about sixty or seventy feet; half 
way from the corner. I saw young Wagner, I saw 124 
him on the ground. I did not hear any gong rung, 

I was talking at the time on the corner to a friend 
and paid no attention. I have a good sense of hear¬ 
ing. 

CROSS EXAMINATION: 

To Mr. Pinney: I was on the southwest corner. 

A friend of mine was with me. His name is Me 



32 


125 Carthy. I don’t know where McCarthy is. 1 last 
saw McCarthy about eight months ago; nine months 
ago. I did not notice anyone else on the corner be¬ 
sides myself and McCarthy on the southwest corner. 
I didn’t see anybody else. McCarthy was facing the 
north, facing me. I was facing the east, back to the 
west. I had been there on that corner about half an 
hour. All that time, that half hour at one o’clock in 
the morning, I was talking to a friend of mine, I guess 
All of the time I and McCarthy stood there, may be 

126 an hour. I don’t think it was an hour and a half. 

Q. An hour is the limit? A. Oh, about half an 
hour. 

Just right there on the corner. The first thing 
that attracted my attention was the crash. I heard 
a crash and then I turned around. That is the first 
thing called my attention to it. I was down here 
yesterday. 

Q. How many times have you gone over this case 
and told some story about it to anyone? A. Once 
l2 j that was yesterday right outside. 

A few friends here were present, Mr. Wagner, and 
Mr. Erhardt; that is all. The counsel wasn’t there. 
Nobody else was there besides Wagner and Erhardt. 
I saw those other boys Dunn and Myer there, but 
I wasn’t in their company all the time. They were 
not in the crowd. 

Q. And you talked this matter over with Wagner 
and Erhardt? A. We were not talking the case 
over exactly. 

128 Q* Not exactl Y ? Tell me what was said about 
the case? A. What was said about the case? 

Q. Yes. A. Nothing. I only asked him how he 
was getting along, how was his arm. 

Q. Ask you what you were to testify to? A. No, 
sir. 

I have been down to the lawyer’s office. I never 
did tell the lawyer what I knew. I never told the 
lawyer at all what I knew. I never told anybody 
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vtfhat I could testify to, so that when Mr. Powell put 129 
me on the stand I never had told anybody what I 
could swear to; only what I saw, and what I did see 
I never told anybody before I occupied that seat. I 
kept that locked up in my mind. 

Q. So that Mr. Wagner would not know any¬ 
thing about it? A. No, sir. 

I am to get nothing for coming down here. I was 
paid a subpoena fee; that is all I want. My address 
is 784 Third Avenue. 

_ 130 

CHARLES DUNN, called as a witness on behalf 
of the plaintiff, having been duly sworn, testified as 
follows, in answer to Mr. Powell: 

Direct Examination: 

I reside at 224 East 48th Street. I am a clerk at 
Altman's. I saw this accident on the morning of 
July 4th, 1900. At the time I was on the 44th 
Street corner and Third Avenue. At the time when 
the accident happened I was on the southeast part 
of the street. As I stood there I was looking north. 

Q. And did you see or did you not see the wagon 
in which the plaintiff was riding? A. Yes, sir; I 
have seen the wagon. 

When I first saw it it was about the middle of the 
block, 44th and 45th Streets, and they were driving 
at that time on the car track, the northbound, the 
west side of the track; the west side of the avenue, 
that is the downtown. 

To the Court: Well, I was looking in the direc- l 
tion the car was coming and I was standing there 
with a friend talking. The car was coming down 
and I made a remark to my friend—I saw the car 
dash into the wagon as the wagon was pulling off the 
track. The front part of the wagon and the horse 
was off the track. The only thing that was left on 
the track was the hind wheels and the hind wheels 
was hit by the car. 


Digitized by ^.ooQie 



34 


133 CROSS EXAMINATION to Mr. Pinney: 

This friend I was with is just a friend of mine. His 
name is Mr. Fagan. Fagan is not here to-day. Only 
the two of us were there. I and Fagan had been 
there on the sidewalk about 20 minutes. We had 
been just before that no place particular. We were 
out there on the sidewalk a few minutes after one. 

At 1 o’clock I was on the corner. At half past 
twelve I was no place in particular. I cannot re¬ 
member At 12 o’clock I cannot remember where I 
1 34 was. I do not know where I was at 11. 

Q. And from 11 up to the moment that you say 
you were standing on the sidewalk, you cannot tell 
us where you were or what you were doing. A. 
Well, you know it is two years ago, and you do not 
expect anybody— 

Q. (Interrupting) Is that a fact? Were you here 
yesterday? A. Yes, sir, I did not talk over what I 
was going to testify to with anybody; it did not con¬ 
cern me. 

T 3 ^ Q. So you never told anybody what you saw until 
you got there on the chair, is that right? A. 1 did 
that night the accident happened, to my friend Mr. 
Fagan. I have never told it to any person except 
Fagan since that, not until I came here on the witness 
chair. I have never talked it over with Wagner, nor 
with Erhardt, nor with Erhardt's father. 

Q. Nor with Mr. Powell? A. Well, I asked him 
a question. I asked him when it was going to come 
up. That was all that took place between me and 
Mr. Powell. That was yesterday outside. I only 
asked him if it was going to come up to-day. That 
is all the conversation I ever had with Mr. Powell. 

Q. And the only person that you ever told what 
you saw was Fagan, that night? A. The both of us 
were there; we both saw the same thing. That is 
the only person I ever told what I saw, certainly. 
I know where there is a pool room up there in that 
vicinity. I was in that pool room that night. I was 
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there about 6 o’clock. I just played a few games and 137 
left. I only stayed a few minutes; that is all, a few 
minutes. When the accident happened I was not in 
the pool room, but I was on the corner. 

Q. You are sure you were not in the pool room 
when the accident happened? A. Certain; the first 
thing that attracted my attention was the car. 

Q. You heard the car, did you? A. No, I seen 
the car. 

Q. Were you out there in the corridor of the court 
house outside of this room yesterday afternoon about 
4 o’clock after court adjourned? A. I left this room 
and went out there. 

Q. Were you out there when Wagner and Erhardt 
were there? A. They were there, and Mr. Powell. 

Q. And did you hear anybody in the court say 
that it was all a mistake for Wagner, that the wagon 
was hit on the left hand side, and that he had made 
a mess of it; were you there—A. I did not listen 
to that conversation. 

Q. You did not hear anything of that kind? A. T 
was there for a minute and walked away. 

Q. Did you hear anything about that, that Wagner 
had made a mistake about the side the wagon was 
hit? A. I do not remember hearing him speak. I 
did not hear anybody suggest that in Wagner’s pres¬ 
ence. After the accident I ran over to him. I picked 
up a few keys. 

Q. Say anything to anybody? A. Well, I cannot 
recall. I do not recall anything more I did that night. 

I just stayed around for a few minutes after the acci- 
dent occurred. I gave my name and address to Mr. 
Wagner. I did that at 44th Street and 3rd Avenue. 
When I gave him my name and address he was car- 
ried into the pool room. When I gave him my name 
and address he and I were in the pool room. 

Q. And was there a boy by the name of Dunn 
there, somebody by the name of Dunn in the pool 
room that you know? A. I am Dunn. Whether 
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14 1 there was anyone by the name of Myer I do not 
know. I do not know anybody by the name of Myer. 
There were in the pool room with me earlier in the 
evening several fellows. 

Q. Did you see which side of the wagon was 
struck ? A. Which side of the wagon ? 

Q. Which side of the wagon; did you see ? A. I 
only took notice of the car hitting the back wheels 
of the wagon. 

Q. But you say the horse had turned off ? A. The 

142 horse and first two wheels. 

Q. They were off? A. And the back wheels was 
the ones— 

Q. (Interrupting) Were on the track still? A. 
It came off as the car hit it. 

Q. Now, then, which hind wheel was it? Was 
it the hind wheel on the right hand side of the wagon. 
as it would go downtown, the hind wheel on the left 
hand side of the wagon as it would go downtown, 
that was struck? A. Well, it must have been the 

143 ri e ht — 

Q. (Interrupting) No, no. Not what it must have 
been. Did you see which one it was? A. No, I 
didn't take any notice. 

Q. You didn't see that? A. I didn't take any no¬ 
tice which wheel but it was the back wheels got hit 
by the car. 

I work now in B. Altman's. I have been there a 
few years. I was working there at the time of this 
accident. I am a clerk in the delivery department; 
for* the delivery but not for a delivery wagon. I 
work there at the stbre at 19th Street; Altman's 
store at 19th Street; that is the store. I saw the 
wagon start to turn off the track. When the wagon 
started to turn off the track I did not hear the car. 
I seen the car. I could hear it coming along. When 
the wagon started to turn off the track, I don't re¬ 
member how far away was the front end of the car 
from the wagon. 
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Q. You say off the track, but when the horse was 145 
first turned as you say off the track was the front 
end of the car any farther away from the wagon than 
from you over to the wall? A. I cannot judge the 
distance. 

Q. Was it any further away than that distance? 

A. Well, the way I figure— 

Q. (Interrupting) No, no; no figuring; do you re¬ 
member? A. I don’t remember. 

I did not notice that at all. I had been looking 
at the car all the time. No, I wasn’t looking at the 
wagon all the time. I could not be looking at the 
car and wagon all the time. I was looking at the 
car; I seen the car; the car attracted my attention 
first. When I first saw the wagon the wagon was 
pulling into the car track halfway between 44th and 
45th Streets; that I saw. I do not know where the 
car was then. When I first saw it the car was at 45th 
Street, when I took notice of it. The wagon when 
I saw the car at 45th Street was on 44th Street cor¬ 
ner. Then when the car was up at 45th Street, the l 
wagon had got clear down to 44th Street corner; 
that I seen. And then the wagon started to go off 
the car track right there at 44th Street and the car 
came a block and hit the wagon before the wagon 
could get off the track; that is what I say, and that is 
the way I saw it. 


RE-DIRECT EXAMINATION; 


This pool room was a billard parlor. When this 
car struck the wagon, as it came toward the wagon 
it was going I would judge very fast and after it 
struck the wagon it went about 70 feet I should 
judge. I heard no gong rung. 


148 
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149 CHRISTOPHER H. UXLAXDHEIM, called as 
a witness on behalf of the plaintiff, having been duly 
sworn, testified as follows, in answer to Mr. Powell: 

Direct examination: 

I reside at 889 First Avenue. I am a wheelwright. 
I repaired the wagon that was injured after this ac¬ 
cident. I took it from 44th Street and Third Ave¬ 
nue to repair it. I took it on the 4th day of July; 
about nine o’clock I took it away. I was notified by 
Mr. Erhardt to go and get the wagon; it was on a 

150 Monday. I took my business wagon and went up 
there and the wagon was in such condition that I had 
to take it in pieces and threw the dashboard of it on 
to the wagon and I had to put a pole on one side, 
the axle was broken and one wheel demoralized and 
the other turned inside out and then I hooked it in 
behind my business wagon and took it to the shop 
and had to replace it with a new body and other 
little incidents was used of the old iron work on the 
gear; otherwise the wagon was comparatively new. 

151 - 

LOUISE EHRARDT, called as a witness on behalf 
of the plaintiff, having been duly sworn, testified as 
follows, in answer to Mr. Powell: 

Direct examination: 

I reside at 211 East 47th Street. I am engaged 
in the milk business. I have been engaged in the 
milk business in New York fifteen years last month; 
in March. I remember the morning of July 4th, 
1900. I saw Wagner leave the stable that morning. 

152 My boy George was with him. I next saw Wagner 
and George somewhere around ten minutes after¬ 
wards; five or ten. He was hardly gone out of the 
stable when they came back and called to me. After 
I had this call at the stable I went down to 441th 
Street and Third Avenue. I did not see the wagon 
right away when I got down there. I first saw Wag¬ 
ner when I went down to the corner at a pool room, 
1 believe. I observed how he was injured. 
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OWEN CONOVAN, called as a witness on be- 153 
half of the plaintiff, having been duly sworn, testified 
as follows, in answer to Mr. Powell: 

Direct examination: 

I am a police officer. I was an officer in July, 1900. 

I was connected with 24th Precinct then. I saw this 
accident on the morning of July 4th. I saw an acci¬ 
dent one 4th of July at the corner of 44th Street and 
Third Avenue. I saw Edward Wagner at that time 
and this boy Ehrardt. I remember what year that 
was, 1899, 1900 I mean. 134 

To the Court: I mean a year ago last July. 

I was standing on 44th Street and I saw a horse 
and wagon turn into the Third Avenue railroad track, 
on the northwest corner of Third Avenue and 44th 
Street. At the same time I heard a car ringing his 
bell about thirty feet away and the horse as he got 
into the track turned around to go downtown on the 
track and the car coming along all of a minute and 
struck the hind wheel of the wagon and broke it 
into pieces, at the same time throwing the horse and x 
fore part of the wagon back again past the track. 

The horse and wagon when I first saw them were 
just about striking the railroad track, turning east 
going on to the track. 

To the Court: The horse was first. I first saw 
the horse and wagon turning east in towards the rail¬ 
road track. 


To Mr. Powell: It was north of 44th Street. It 
was only a few feet further north of 44th Street than 
the corner where the elevated post is. The car at 
that time was to the best of my knowledge about 
thirty feet away. 

To the Court: Q. When it turned on the car track 
as you have stated, what direction did it take then ? 
A. The horse was toward—was turning direct south, 
turning south with the tail end of the wagon facing 
west almost, on a kind of diagonal way and all of a 
moment the car came up and hit the extreme end 
corner of the wagon. 


156 
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157 To the Court: Q. Then the car struck the wagon 
when the wagon was going on to the track? A. Go¬ 
ing on the track. 

To Mr. Powell: Q. Which part of the wagon was 
struck? A. It was the left tail end of the wagon. 

Mr. Powell: Plaintiff rests. 

Mr. Pinney: I will make, for the sake of 
the record, the usual motion to dismiss on 
both grounds which I suppose will be denied, 
of course, and I will take an exception, 
j jg The Court: It generally is. 

Mr. Pinney: We have to make it so that 
when we— 

The Court: I understand it and the jury 
will not draw any inference. It is a mere 
formal matter. 

Mr. Pinney then opened for the defendant. 


_ „ WILLIAM J. HENEY, called as a witness on be- 

159 J 

half of the defendant, having been duly sworn, testi¬ 
fied as follows, in answer to Mr. Pinney: 

Direct examination: 

I reside at 124 East 123rd Street. I have lived 
there about a year and a half. I am working now in 
the employ of the J. M. Horton Ice Cream Co. I 
cut cream and drive for them and make myself gener¬ 
ally useful. I have been doing that a year the 17th 
of last April. I was in the employ of the Third Ave- 
^ nue Company in July, 1900. I was a gripman. I 
left the employ of the company I think it was in Sep¬ 
tember; 1900; somewhere around there. I got other 
employment. I was then driving for a baker, 126th 
Street and 3rd Avenue and I bettered myself. I was 
the motorman of this car on the morning of July 4th, 
1900, at the time of the collision at 44th Street, or 
near 44th Street and Third Avenue. I was the 
motorman in charge of the car that struck the wagon. 
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I was coming down Third Avenue at the rate of 161 
about seven or eight miles an hour and noticed a 
milk wagon ahead of me. When I got, I guess about 
45th Street and when I got about 35 or 40 feet this 
wagon turned east and I, of course, rang my bell and 
applied my brake just as quick as I could. I struck 
the wagon, struck the front wheel of the wagon and 
kind of threw the wagon to one side putting it up 
against an elevated post. After I struck the wagon 
I went within about well, about 25 or .30 feet before 
I could readily stop my car and I stayed there until l ( >2 
the conductor came. The wagon was thrown to one 
side. And when the wagon first started to turn to 
the east it was about five feet from the front end of 
my car. When they first started to make the turn, 
not when it got on the track, it was about ten feet 
away from the car. I had a combination car; half 
open and half box. I seen this little fellow, this 
young boy Ehrardt, right away about six months, 
six or seven months after the accident, at 65th 
Street and Third Avenue. I was standing waiting 
to go to work. He was enquiring about me and 
spoke to me and wanted to know if I would go on 
his part for a hundred dollars, and I told him I 
wouldn’t have nothing to do with it, and that is the 
young man I saw. 

CROSS-EXAMINATION to Mr. Powell: 

I left the employ of the railroad company about 
September to better myself. This car that I was run¬ 
ning that night was going about seven or eight miles l 
an hour. I guess the car was about 45 feet or 40 
feet long; something like that, 35 or 40 feet. I had 
all the best appliances for stopping cars. The track 
was dry on that street. There was a little grade at 
the place of the accident, down. It wasn’t very steep; 
just a slight, little grade. 

Q. Within what distance could you stop a car of 
that kind with the best appliances, running at the 
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165 rate °f seven or eight miles an hour, if you did your 
utmost ? 

Mr. Pinney: I object to that. He is not 
called upon to use his utmost. He is called 
upon to exercise reasonable and ordinary care 
in the operation of that car. 

Mr. Powell: I am cross-examining the wit¬ 
ness. 

The Court: He may answer. 

Mr. Pinney: Exception. 
x 66 A. About 25 feet; the length of the car. 

That is the best I could do. The conductor on the 
car, his first name was Tom; his last name I don’t 
know. I was just put on that day with him. I know 
where he is; he is here in Court. I had been a motor- 
man prior to this accident about a year and a half, 
and had been running over this Third Avenue line 
during all that time. I started from 65th Street and 
Third Avenue on my down track that morning. 
Really I don’t know how many passengers I had at 
l that time. I never look in my car what passengers 
I have got on. I did not take any names at the time 
of the accident. I saw the conductor writing some 
down when I was standing. I have not talked with 
the conductor about it; the first I saw the conductor 
was to-day. I did not make a report of this acci¬ 
dent to the company; my conductor did. I was not 
called upon under the rules to make one. I did not 
see his report before he made it. He did not consult 
with me about it at the time when he made it; I am 
sure about that. When I first saw this wagon the 
morning of the accident, I was 45th Street and Third 
Avenue right in the middle of 45th Street, the front 
of my car right in the middle of 45th Street and 
Third Avenue. This wagon at that time when I first 
saw it, when the front of my car was right in the mid¬ 
dle of 45th Street on Third Avenue, was ahead of 
me, about the middle, I should judge about the mid¬ 
dle of 45th Street, and he turned off when I got with¬ 
in 15 or 20 feet ahead of me. 
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To the Court: Q. What do you mean by turning jgg 
off ? A. Going east. 

CROSS-EXAMINATION resumed by Mr. Pow¬ 
ell: 

Q. And you mean to say ihat at the time when the 
front of your car was at the middle of 45th Street 
that wagon was also at the middle of 45th Street; is 
that what you mean to tell the jury? A. When I got 
about— 

Q. No, no; answer my question. 

Mr. Pinney: Let him explain. I submit 1 ? 0 
that form of a question is susceptible of ex¬ 
planation without any suggestion from any¬ 
body and that he should be allowed to state 
what he means. 

The Court: I think the question is per¬ 
fectly proper. 

Mr. Pinney: Exception. 

The two of us could not be at the middle of 45th 
Street. 

Q. Didn’t you say, just a little while ago, that 171 
when you first saw—A. (Interrupting) Well, I con¬ 
tradicted myself. 

Q. One moment; then you were wrong a little 
while ago? A. Yes, sir; I was wrong. 

At the time when the front of my car was at the 
middle of 45th Street, this wagon was at 44th Street, 
northeast corner of 44th Street, I think. That is 
right. The wagon when I struck it was at the corner 
of 44th Street and Third Avenue going east, north¬ 
east corner. 172 

Q. On the same corner when you struck it as 
when you first saw it; is that right? A. Yes; going 
east. On the same corner. 

Q. You haven’t made any mistake about that, 
have you ? A. I don’t know, I am pretty sure. 

To the Court: (Interrupting) This wagon was 
ahead of me when I first noticed it, right direct ahead 
of me, not on the track in front of me. 
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173 Q- Explain what you do mean. Will you please 
tell us where the wagon was when you were in the 
middle of 45th Street? A. Alongside—it wasn’t 
alongside; it was right ahead of me when I first notic¬ 
ed the wagon. 

By right ahead I mean direct ahead of me. 

Q. On the car track? A. No, sir; not on the— 
Q. If it was direct ahead of you it would be on the 
car track? A. Yes, sir. 

Q. Tell us what you mean. A. When I first notic- 

174 ed the wagon it was ahead of me. When I got with¬ 
in 20 feet of 44th Street, this milk wagon started to 
go east and naturally I struck the milk wagon and 
put it against the elevated post and threw it to one 
side. 

To Mr. Powell: (Resuming) This is the first time 
I have told that story which I told just now. Since 
the morning of that accident then I have never 
talked with a person about it until I went on the 
stand. I have never made a statement to the com- 
pany of any kind or character, and no one from the 
company has ever talked with me about this acci¬ 
dent ; and the first time that I have ever opened my 
lips to a living person about this accident since the 
accident happened was when I sat in that chair; I 
never said nothing to nobody, nobody ever asked 
me. That morning when I first saw this wagon my 
car was at 45th Street and Third Avenue. On one 
side of 45th Street; on the west side. When I first 
saw this wagon then, on the morning of the accident 
the front of my car was at the west side of 45th 
Street; it was going down to the City Hall. When 
I first saw this wagon on the morning of the accident, 
the front of my car was at 45th Street and Third Ave¬ 
nue, inside of 45th Street. It was at 45th and Third 
Avenue when I first noticed this milk wagon. 

Q. Do you know what part of 45th Street you 
were as related to the middle or either side? A. 
Well, I don’t know exactly or understand what you 
mean by related to the middle of 45th Street. 
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The front of my car when I first saw this wagon j 77 
was about the middle of 45th Street. The milk wag¬ 
on was ahead of me, between 44th and—about 44th 
Street; yes, 44th Street, the northeast part of 44th 
Street. The wagon when I struck it was at 44th 
Street and Third Avenue, northeast corner. I struck 
the wagon in the front wheel. 

RE-DIRECT EXAMINATION. 

To Mr. Pinney: The wagon did not stop at all 
between the time I first saw it and the time I hit j 78 
it. When I first saw this wagon I was up at 45th 
Street; when I first saw it. The wagon was then 
ahead of me on the track. The wagon was not on 
my car track. It was on the side, and at that time 
the wagon was moving, and at that time the wagon 
was about 44th Street, about the middle of 44th 
Street I should say. 

Q. Was the wagon when you first saw it down 
where you hit it? Where you finally hit it? A. 
Within I should judge about 25 or 30 feet. 

Q. Of that point? A. Yes, sir. / 

RE-CROSS EXAMINATION. 

To Mr. Powell: I never noticed anybody but him¬ 
self present when this young man, Mr. Ehrardt, offer¬ 
ed me one hundred dollars. I was standing at the 
time at 65th Street, right beside the restaurant; 
right direct opposite the depot there is a restaurant, 
on the sidewalk and the restaurant was there at the 
time. I don’t know whether it is there now or not. ^g^ 
This young man came up to me and told me if I 
would come and be a witness for him he would give 
me a hundred dollars. He didn’t show me the cash; 
he just told me in his own words. 
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181 EUGENE A. MASTERSON, called as a witness 
on behalf of the defendant, having been duly sworn, 
testified as follows, in answer to Mr. Pinney: 

Direct examination: 

I have been connected with the New York City 
police force about ten years. I was stationed in the 
month of July, 1900, at the 24th Precinct. The sta- 
tion house is at 163 East 51st Street. My beat on 
the morning of July 4th, 1900, at one o'clock or 
thereabouts, was Third Avenue from 42nd to 46th 
x g 2 Streets. I didn’t see an accident that took place at 
or near 44th Street and Third Avenue on the morn¬ 
ing of July 4th, 1900. 1 was there shortly after it 

occurred. I did see where the wagon was when I 
got there. The wagon when I saw it first was jam¬ 
med between the Third Avenue car and an elevated 
railroad pillar, about ten feet north of the north cross¬ 
walk at 44th Street and Third Avenue. The car had 
moved down after it struck the wagon and had stop¬ 
ped pretty nearly opposite the south crosswalk. I did 
T g^ see though, the car jammed up against the wagon 
and then the wagon against an L pillar. That was 
the position of the car and the wagon when I first 
got there. After that the car pushed the wagon to 
the west and threw it in about the center of 44th 
Street, pushed it to the west of the track on the west 
track. 


184 


Q. When you first got there was the car at a 
standstill? A. No, sir; I was about—I had to go 
from—well about sixty or seventy feet, east. I was 
standing about sixty or seventy feet east of Third 
Avenue in 44th Street. 

Q. When you first saw the wagon and the car in 
the position you have described, was the car standing 
or moving? A. No, it was moving slowly down the 
Third Avenue and pushing the wagon ahead of it 
and threw it on the west side of the track. I heard 


the crash of the car and wagon coming together and 
I looked down and saw the car thrown the wagon to 
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the west side of the track south of the pillar. I saw 185 
where the car stopped, at the south crosswalk, about 
30 or 40 feet from where it struck the wagon, after 
the collision. The horse had his head turned at the 
time, I should judge, southeast. That was the posi¬ 
tion when I saw it. I was subpoenaed here as a wit¬ 
ness for the plaintiff. 

THE DEFENDANT RESTS. 

Mr. Pinney: I renew my motion to dismiss jg6 
the complaint. 

Motion denied. Exception. 

Counsel thereupon summed up to the jury. 


Charge. 


Gentlemen of the Jury: 

I shall be very brief in what I say to you. jg^ 

The plaintiff, by his guardian, brings this action 
to recover damages for personal injuries. His con¬ 
tention is that in the early morning of July 4th, 1900, 
while driving a milk wagon along Third Avenue, in 
this city, his wagon was struck by a car of the defend¬ 
ant whereby he was thrown from his wagon and sus¬ 
tained the injuries complained of. 

The plaintiff contends that his wagon was struck 
and that he received the consequent injury solely 
through the negligence and carelessness of the de- t gg 
fendant and its employees. This the defendant denies 
and claims that if the plaintiff was injured as set 
forth, he himself contributed to the injury. 

Before the plaintiff can recover at all he must sat¬ 
isfy your minds by a fair preponderance of the evi¬ 
dence, first, that the defendant or its employees were 
guilty of negligence; and second, he must also satis¬ 
fy your minds by a fair preponderance of evidence 
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i8g that he himself was free from negligence. The bur¬ 
den, therefore, is upon him to establish to your satis¬ 
faction those two propositions. 

It is not my purpose to comment on the evidence 
in the case. It is as fresh in your minds as it is in 
mine. Counsel have each told you his version of it 
and it is for you to say wherein lies the truth. If 
there are contradictions in the testimony it will be 
your duty to try to reconcile them, harmonize them 
if you can and fairly and justly determine whethe\ 
or not the defendant was guilty of negligence. The 
plaintiff tells you how the accident occurred, where it 
occurred. Several witnesses have been called by the 
plaintiff and you will recall what they have said on 
the subject. The motorman in charge of the defend¬ 
ant's car at the time has told you how the accident 
occurred, and you will recall also what the witnesses 
for the defendant have said on that subject, especial¬ 
ly the first policeman who was called. 

It appears to be clear that the car did come in con- 
tact with the wagon. That was proven by the plain¬ 
tiff and corroborated by the defendant’s witnesses. 
Whose fault was it ? Did this car wantonly, careless¬ 
ly, negligently run into that wagon? Did the motor- 
man drive his car in a manner and at a rate of speed 
that would satisfy your minds that he was careless and 
negligent in operating it? Was the plaintiff himself 
guilty of contributory negligence in being on the 
track where he could be hit? Was he just going on 
the track or was he just going off? Those are mat¬ 
ters for you to consider. One vital question is, was 
he guilty of negligence in being there at the time 
when the car came in contact with his wagon? You 
must determine the question. Was the defendant 
guilty of negligence; secondly, was the plaintiff free 
from negligence. 

Now, what is negligence? Negligence is a lack 
of ordinary care and ordinary care is such care as a 
person of ordinary prudence would exercise under 
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similar circumstances and conditions. If you should 193 
reach the conclusion that the defendant was not guil¬ 
ty of negligence you must find for the defendant. If 
you should reach the conclusion that the plaintiff was 
guilty of negligence in any degree whatever you must 
find for the defendant. But if you should find that 
the defendant was guilty of negligence and that the 
plaintiff was free from negligence, you will then take 
up another question and that is what if any damages 
the plaintiff has sustained. In determining that ques¬ 
tion you will scrutinize very closely the nature of the 
injuries and the extent of the injuries. You will 
have to refer to what the plaintiff himself has said and 
what the doctors have said on that subject. The 
plaintiff is not entitled to more than compensation. 

You cannot apply the rule of vindictive damages in 
this case. All you can give to the plaintiff is com¬ 
pensatory damages for the injuries he has sustained. 

(To Counsel): Have you any requests to charge? 

Mr. Pinney: I would like to make one or two 
slight additional ones. I ask your Honor to charge 
the jury in considering all the testimony in the case if 
it leaves their minds in doubt either as to the plain¬ 
tiff being free from negligence or in doubt as to the 
defendant’s negligence, that then it is their duty to 
find a verdict for the defendant, under the rule you 
have given them. 

The Court: I so charge. 

The Court: The plaintiff must make out the two 
propositions by a fair preponderance of evidence; and 


by preponderance of evidence I do not mean the num¬ 
ber of witnesses. Preponderance of evidence relates 


196 


to the quality and the credibility of the evidence; and 


in determining the question of credibility you will 


consider the interest that the witnesses appear to have 


in the result of the suit. 


Mr. Pinney: I ask your Honor to charge, if the 
jury should find that the accident happened in the 
way testified to by Officer Conovan, called as a wit- 
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197 ness on ' )e half of the plaintiff, namely, that it happen¬ 
ed by reason of the wagon starting to go to the east 
on to the track and at a time when the car was only 
thirty feet away, and if the motorman could not at 
that time by the exercise of ordinary care have 
stopped his car in time to avoid an accident, that 
then it is their duty to find a verdict for the defendant. 

The Court: I refuse to charge in that language. 
It is for you to consider Officer Conovan’s evidence 
in connection with the testimony given by the other 

198 witnesses and to determine whether or not the de¬ 
fendant was guilty of negligence or the plaintiff 
guilty of contributory negligence. 

Mr. Pinney: Your Honor will give me an excep¬ 
tion to the refusal and also to the modification of the 
charge as requested. 

The jury rendered a verdict in favor of the plaintiff 
for the sum of Fifteen hundred dollars. 

Mr. Pinney: I move to set aside the verdict anc 
for a new trial on all the grounds mentioned in sec- 
jgg tion 999 of the Code of Civil Procedure except in¬ 
sufficiency of damages, and more especially that the 
verdict is against the weight of evidence. 

The Court: Motion denied. 

Mr. Pinney: Exception. I ask for thirty days’ 
stay and sixty days to make a case. 

Mr. Powell: I consent to the stay. 

The Court: Thirty days’ stay and sixty days to 
make a case, granted. 

Mr. Powell: I ask for an extra allowance. 

20Q The Court: Five per cent. 

The foregoing case contains all the evidence given 
upon the trial of this action. 

Yours etc., 

HENRY A. ROBINSON, 
Attorney for Defendant, 

621 Broadway, 
New York City. 
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Stipulation. 
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It is hereby stipulated that the foregoing case con¬ 
tains all the evidence given upon the trial of this ac¬ 
tion, and that the same be settled, signed and order¬ 
ed to be filed and annexed to the judgment roll 
herein. ^ ^ 

Dated, New York, ScptamW & , 1902. 

FOLEY & POWELL, 


Attorneys for Plaintiff-Respondent. 
HENRY A. ROBINSON, 

Attorney for Defendant-Appellant. 


Order Settling Case. 


Pursuant to the foregoing stipulation, the fore¬ 
going case is hereby settled and signed by me and 
ordered to be filed and annexed to the judgment roll 


herein. 

Dated, New York 




JAMES A. BLANCHARD, 


J. S. C. 


Stipulation Waiving Certification. 

Pursuant to Section 3301 of the Code of Civil Pro¬ 
cedure, we hereby stipulate that the foregoing are 
true copies of the judgment roll, the order denying 2 °^ 
defendant’s motion for a new trial, the notice of ap¬ 
peal and the case and exceptions, with the order set¬ 
tling the same, which are on file in the office of the 
Clerk of the Supreme Court of the County of New 
York, and that certification thereof, pursuant to Sec¬ 
tion 1353 of the Code of Civil Procedure, be and the 
same hereby is waived. 
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205 And it is further stipulated that a copy of the print¬ 
ed case on appeal herein be filed in lieu of the en¬ 
grossed copy required by die rules. 

Dated, New York, iS e p t e mbe r /J, 1902. 

FOLEY & POWELL, 

Attorneys for Plaintiff-Respondent. 
HENRY A. ROBINSON, 

Attorney for Defendant-Appellant. 
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SUPREME COURT, 

APPELLATE DIVISION—FIRST JUDICIAL 
DEPARTMENT. 


Edward Wagner, by his Guard¬ 
ian ad litem, Louis Eiirhardt, 
Plaintiff-Respondent, 

against 

Metropolitan Street Railway 
Company, 

Defendant-Appellant. 


Statement. 

This is an appeal from a judgment of $1,689.37 
in favor of the plaintiff after a trial before the 
Hon. James A. Blanchard, Justice, anda jury (fols. 
29-32), and from an order denying defendant’s 
motion for a new trial. 

Facts. 

The plaintiff at the time of the accident was 
employed by one Louis Ehrliardt as a driver of a 
milk wagon. He gives the following version of the 
accident: At about one o’clock in the morn¬ 
ing of the 4th day of July, 1900, he drove 
from his employer’s stable, situated at No. 211 
East 47th Street, with a one-horse covered wagon 
until he reached Third Avenue, where he turned 
south upon the west roadway (fols. 47-48); upon 




2 


reaching a point just south of 45th Street a truck 
impeded his progress; he turned his wagon into 
the south-bound track, looking both ways to see 
whether any cars were approaching. The avenue 
between 44th and 45th Streets was well lighted 
(fol. 51), and by looking one could see a distance 
back of five or six blocks (fol. 70.) He continued 
driving between the rails until he came to the 
north side of 44th Street; upon reaching this point 
he turned his horse from the track. Before he 
succeeded in fully clearing the track, the rear of 
his wagon was struck by a south-bound car (fols. 
50, 51, 52, 53) on the left-hand side near the rear 
wheel (fols. 73, 81), the force of the collision 
throwing him to the pavement of the street (fol. 53). 

The testimony of the plaintiff that the wagon 
was struck on the left-hand side, near the rear 
wheel, was a forcible indication that the collision 
occurred while he was entering the track, not turn¬ 
ing from it. This view is corroborated by the testi¬ 
mony of the plaintiff’s witness, Owen Conovan, a 
member of the municipal police force, whose ver¬ 
sion of the accident directly conflicts with that of 
plaintiff’s other witnesses. He testified that while 
standing on 44th Street he saw a horse and wagon 
turning into the track slightly north of 44th Street, 
at which time he saw the south-bound car, the bell 
of which was ringing, 30 feet away. The impact 
of the car was with the left tail end of the wagon 
at the extreme end corner (fols. 154, 155, 156, 157). 

The case was properly submitted to the jury 
upon a conflict of evidence. 

Upon this appeal the defendant urges: 

(1) The Court erred in refusing to instruct the 
jury as requested by the defendant. 

(2) The Court erred in the admission of incom¬ 
petent testimony. 

(3) That the damages are excessive. 
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POINTS. 

I. 

The Court erred in refusing? to 
charge the jury as requested by the 
defendant. 

u Mr. Pinney : I ask your Honor to charge, 
if the jury should find that the accident hap¬ 
pened in the way testified to by Officer Cono¬ 
van, called as a witness on behalf of the plain¬ 
tiff, namely, that it happened by reason of 
the wagon’s starting to go to the east into the 
track and at a time when the car was only 
30 feet away, and if the motorman could not 
at that time, by the exercise of ordinary care, 
have stopped his car in time to avoid an acci¬ 
dent, that it is their duty to find a verdict for 
the defendant. 

The Court: I refuse to charge in that lan¬ 
guage. It is for you to consider officer Cono¬ 
van’s evidence in connection with the testi¬ 
mony given by the other witnesses and to de¬ 
termine whether or not defendant was guilty 
of negligence or the plaintiff guilty of contrib¬ 
utory negligence. 

Mr. Pinney: Your Honor will give me an 
exception to the refusal, and also to the modi¬ 
fication of the charge as requested ” (fols. 
196-198). 

This request was simply an effort of the defend¬ 
ant’s counsel to have the jury instructed that if at 
the time the driver of the wagon turned his horse 
from the west roadway toward the track, the car 
was in such proximity to the wagon that it was 
impossible for the motorman, by the exercise of 
ordinary care, to stop his car in time to avoid a 
collision with the wagon, their verdict should be 
for the defendant. It was based upon facts testi¬ 
fied to fiom the lips of oue of plaintiff’s own wit- 
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nesses, corroborating defendant’s version of the 
accident. 

The plaintiff’s witness, Dunn, says the car was 
going very fast (fol. 148), and the car, according to 
the witness Maher proceeded sixty to seventy feet 
after it struck the wagon (fol. 125). The motor- 
man states he was proceeding at a rate of from 
seven to eight miles an hour. He was asked by 
the plaintiff’s attorney within what distance, 
doing his utmost and with the best appliances, he 
could stop the car running at seven or eight miles 
an hour (fols. 164, 165). He estimated he could 
accomplish this in the length of the car, which he 
previously stated measured from thirty-five to 
forty feet (fol. 164). The statement that he could 
stop the car in about twenty-five feet was immedi¬ 
ately modified by him by referring to the length 
of the car. The question put by the plaintiff’s 
counsel was defective in two respects: It assumes 
that the car was equipped with the best appli¬ 
ances which the defendant was not bound to pro¬ 
vide (Wynn vs. C. P. N. & R.R. Co., 10 App. Div., 
13); and, secondly, it omits all reference to the 
situation confronting the motorman at the time of 
the accident. Within wliat distance the car could 
be stopped by the exercise of ordinary care 
by the motorman under the circumstances 
disclosed by the evidence would have been 
a pertinent inquiry, but the plaintiff’s attorney 
discreetly avoided interrogating the witness in this 
respect. This view merely bears upon the duty of 
the motorman and cannot excuse the contributory 
negligence of the plaintiff in turning upon the 
track in front of the car within such a short 
distance that the defendant’s motorman was 
bound, in order to avoid striking the wagon, to 
stop the caee within the shortest possible distance. 
One man by his own negligence cannot cast upon 
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another the necessity of extraordinary care (Button 
vs. H. R.R. Co., 18 N. Y., 256). 

Manifestly there was no duty on the part of the 
defendant’s motorman to anticipate, in the exer¬ 
cise of ordinary care, that the wagon, moving 
parallel to the track in the west roadway of the 
avenue, would suddenly and without warning 
swing into the track when the car was 30 feet 
away. 

Greenberg as. 3d Ave. R.R. Co., 35 
App. Div., 619. 

Mulligan vs. 3d Ave. R.R. Co., 61 App. 
Div., 214. 

McCloskey vs. Metropolitan, 67 App. 
Div., 617. 

Hickman vs. Nassau Elec. R.R. Co., 36 
App. Div., 376. 

Nor was there any duty on the part of the 
motorman to apply the brake or make any effort 
to stop the car, before the driver commenced his 
turn toward the track, for it was then for the first 
time that the peril became apparent. 

Stabenau vs. The Atlantic Ave. R.R. 
Co., 155 N. Y., 511. 

The plaintiff was bound before he changed his 
course to exercise reasonable care not to embarrass 
the movements of the approaching car, or to ex¬ 
pose himself to unnecessary injury thereby. 

Crabtree vs. Otterson, 22 App. Div., 393. 

Quinn vs. BklynCity R.R. Co., 40 App. 
Div., 608. 

Devine vv. Bklyn. Hts. R.R. Co., 34 
App. Div., 248. 

Johnson vs. Bklyn Hts. R.R. Co., 34 
id., 271. 

If he looked before turning on the track, having 
an unobstructed view, as the evidence discloses, 
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and failed to see the car, he has not met the re¬ 
quirements of the law that looking is for the pur¬ 
pose of seeing. 

Landrigan vs. Bklyn. Hts. R.R. Co., 
23 App. Div., 43. 

Madigan vs. 3d Ave. R.R. Co., 68 App. 

• Div., 123. 

Burke vs. N. Y. C., 73 Hun, 32. 

If he saw the car 30 feet away at the time he 
drove in upon the track, then he took doubtful 
chances of crossing before the car in safety. 

Harvey vs. Nassau Elec. R.R. Co., 35 
App. Div., 307. 

McCann vs. N. Y. & Q. C. R.R. Co., 56 
App. Div., 419. 

Johnson vs. The Rochester, 61 App. 
Div., 12. 

McClain vs. Bklyn City R.R. Co., 116 
N. Y., 459. 

The defendant’s request to charge, therefore, 
embodied facts justified by the evidence entirely 
exonerating defendant from any liability whatever 
for the accident, and convicted the plaintiff of 
gross negligence contributing thereto. 

There is nothing in the Court’s charge upon the 
proposition which the defendant’s counsel sought 
to have placed before the jury. If the request, 
therefore, embodied a correct proposition of law 
applicable to the case, the defendant was entitled 
to have the jury charged to that effect as a matter 
of right. 

The remarks of the Court upon declination of 
defendant’s request were,to say the least,somewhat 
equivocal. The jury, of course, had the right to 
consider all the evidence in the case and to com¬ 
pare the testimony of the witnesses for the purpose 
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of arriving at the truth, but they also had the 
right to believe the testimony of this particular 
witness to the exclusion of all others if it recom¬ 
mended itself to their belief. The instructions of 
the Court were tenative to a denial of the exercise 
of this judgment by the jury and were erroneous. 
These errors preclude an affirmance of the judg¬ 
ment. 


II. 

The Court erred in the admission of 
incompetent testimony. 

(a) On the 8th day of February, some seven 
months after the accident, the plaintiff, at the in¬ 
stigation of his counsel, was examined by Dr. 
Plimpton. The examination of the shoulder and 
other parts of the body consumed twenty minutes. 
The shonider-joint was not bared. The plaintiff 
simply doffed his coat and waistcoat. This was 
the doctor’s sole connection with the case (fols. 
65, 66, 67). Dr. Plimpton, on being called, stated 
that his manipulation of the arm disclosed some 
crepitus of the joint, caused by the cartilage cov¬ 
ering the large bone pressing against the cartilage 
on the side of the cavity against which the bone 
rotates (fols. 114, 115). He was then interrogated 
by plaintiff’s counsel as follows: 

“Q. Could that condition (the creiptus) 
have been caused by a severe contusion or a 
contusion of that shoulder on the 4th of July, 
1900, caused by his being thrown ont of a 
wagon? 

Mr. Pinney: That is objected to as in¬ 
definite and speculative, and not descriptive 
at all of the contusion. 

Objection overruled. Exception. 

A. It would have been, I think is the answer 
to that.” 
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It will be perceived that no history of the case 
was stated to the doctor, nothing whatever dis¬ 
closed as to the nature of the contusion, the length 
of the treatment, the symptoms attending it, or 
any other facts or circumstances relating thereto, 
beyond the mere fact that the contusion had been 
sustained. 

Plaintiff’s attorney in his question characterized 
the contusion as “ severe.” There was no such 
evidence in the case. The attending physician 
called by the plaintiff described the injury to the 
shoulder as a mere contusion (fol. 112), a similar 
diagnosis was made by the ambulance surgeon (fol. 
103), and it will be noticed that the adjective 
“severe” was subsequently omitted by plaintiff’s 
counsel to conform to the facts of the case. 

That a contusion could cause crepitus was not 
stating with reasonable certainty that the contusion 
suffered by the plaintiff was, with reasonable cer¬ 
tainty, such a competent producing cause. The 
judgment of the doctor was, therefore, nothing 
stronger than speculation, conjecture or bare pos¬ 
sibility, which has been held time out of mind to 
lack the degree of probative force necessary for the 
purpose of judicial proof. Manifestly, in order to 
render the doctor’s opinion proper, it was neces¬ 
sary to state each and every element essential to its 
formation. 

Sullivan vs. Metropolitan, 63 App. 
Div., 46. 

Atkins vs. Manhattan El., 57 Hun, 102. 

Grotsch vs. Steinway R.R. Co., 19 
App. Div., 130, 135. 

Van Wycklen vs. City of Bklyn., 118 
N. Y., 424. 

(b) The doctor was further examined by plain¬ 
tiff’s counsel: 

“Q. And what effect will this condition 
have upon the use of that arm? 
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Mr. Pinney: I object to that as- 

Q. (Continued) If you can state it with 
reasonable certainty? 

Mr. Pinney: Objected to as speculative, 
hypothetical, no proper basis laid for it; it 
is a matter of opinion and should be left to 
the jury. 

Objection overruled. Exception. 

A. It will impair the usefulness of the arm” 
(fols. 117, 118). 

It was error to permit the doctor to give his 
opinion that the effect of the crepitus of the 
shoulder would be to impair the usefulness of the 
arm. The contusion of the shoulder sustained at 
the time of the accident was not proved to be a 
competent producing cause of the crepitus, upon 
upon which the doctor’s answer was based. 


III. 

The verdict of fifteen hundred dol¬ 
lars is grossly excessive. 

The plaintiff was removed from the scene of 
the accident to the Flower Hospital, where he 
remained one-half hour, during which time his 
shins were washed, bandaged and his arm strapped 
across his body (fol. 56). He testified that 
he continued his attendance at the hospital 
for a period a trifle over two weeks, during 
which time he made fifteen visits (fols. 61, 62). 
This treatment received at the hospital was the 
only medical attendance plaintiff received on ac¬ 
count of his injuries (fols. 64, 65). He complained 
of pain in his shoulder, in the process of lifting 
which interfered with him when he attempted to 
perform work of that character. A month after 
the accident he was able to resume the use of his 
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arm (fol. 58). Doctor Brosier, the house surgeon 
of Flower Hospital, found nothing but a contusion 
of the right shoulder and side, and an abrasion of 
the shin (fol. 108), which looked very much as if 
it had been kicked (fol. 111). He described the 
injury to the shoulder as a mere contusion (fol.' 
112), which is a redness of the part caused by a 
blow (fols. 108, 109). The shoulder-bandage re¬ 
mained for seven or ten days, during which time 
the plaintiff made ten visits (fol. 110), and was 
then discharged as needing no further attention 
(fol. 112). 

The plaintiff’s expert, Dr. Plimpton, saw the 
plaintiff but once, seven months after the accident, 
for a period of twenty minutes, during which time 
he examined the parts of plaintiff’s body upon 
which injuries were inflicted. The examination 
could have been but superficial; no part of the 
plaintiff’s body was bared, the coat and waistcoat 
only were removed (fol. 67). Doctor Plimpton 
states that the crepitus that he discovered upon 
such examination would impair the usefulness of 
the arm, but it will be noticed that the doctor 
made no statement of what such impairment con¬ 
sisted, its degree, or whether it would appreciably 
affect the plaintiff at all in the performance of the 
ordinary activities of life, the plaintiff’s counsel 
being apparently satisfied with a bald statement to 
that effect, having more confidence in the vague 
and uncertain determination of the jury upon the 
nature of the impairment than the intelligent 
opinion of that body upon a full and complete dis¬ 
closure of the facts. 

There is no evidence in the case that the plaintiff 
lost a penny of earnings, or any proof of his earn¬ 
ing capacity, or that he expended one dollar for 
medical attendance. 

In Peri vs. N. Y. C. & H. R. R.R. Co., 87 Hun, 
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499, a verdict for $10,000 for the loss of a foot, 
where it appeared that the plaintiff was a laborer 
24 years of age and accustomed to earn one dollar 
and a half a day, had not been able to work since 
the accident for a jjeriod of eleven months and suf¬ 
fered pain at the time of the trial, was excessive in 
the absence of evidence that the recovery from the 
injury was not as complete as is ordinarily secured 
in cases of that kind, or that, the ability of the 
plaintiff to work would be seriously impaired, or 
to what extent, and should be reduced to $5,000. 

In Smith vs. 3d Ave. R.R. Co., 10 App. Div., 
409, a verdict of $10,000 for injuries to the plain¬ 
tiff, a school teacher 54 years of age, receiving a 
salary of $1,750 a year, who. by reason of her in¬ 
juries was confined to her bed for two weeks, suf¬ 
fered and was still suffering to some extent from 
congestion of the brain due to the accident, and was 
incapacitated for school work for four months, and 
after that time was able to resume her regular 
duties, although not to perform them with the 
same vigor, was reduced to $5,000 in view of the 
fact that the pecuniary loss of salary was small 
and that there was no evidence that she had paid 
or was liable to pay for any medical services. 


IV. 


The judgment and order should be 
reversed, with costs. 

HENRY A. ROBINSON, 

Attorney for Defendant-Appellant, 

621 Broadway, 

New York City. 

Charles F. Brown, 

Arthur Ofner, 


Of' 
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Appbal PMfTitO Oo. # 14^6-©treat, IT. T. 


jftpfme Court. 

Appellate Division—First Department. 


Edward Wagner, by bis Guard¬ 
ian ad litem, Louis Erliavdt, 
Plaintiff-Respondent, 


vs. ^Respondent’s 

Brief. 

Metropolitan Street Railway 
Company, 

Defendant-Appellant. 


Statement of Facts. 

This action was brought for damages for personal 
injuries (fols. 10-14). It was tried before Hon. 
James A. Blanchard, one of the Justices of this 
Court, and a jury, on the 0th and 7tli days of May, 
1002, and a verdict rendered in favor of the plain¬ 
tiff for $1,500 (fol. 20). Upon this verdict a judg¬ 
ment was entered in favor of plaintiff for the sum 
of $1,080.37 (fol. 32). The appeal before this 
Court is taken from this judgment and from an or¬ 
der denying defendant’s motion for a new trial 
(fols. 42, 43). 
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'Thb'accident complained'of occurred on the 4th 
day of July, 1900 (fols. 48, 57), at one o’clock in 
the morning (fol. 57). Tlaintiff was the driver of 
a milk wagon, and it was his business to make de¬ 
livery to retail customers (fol. 48). The wagon in 
which he was riding at the time of the accident was 
the ordinary milk wagon, with covered sides and 
top (fols. 71, 91). There was a curtain at the rear 
of the wagon, but this was rolled up on the morn¬ 
ing of the accident (fols. 91, 92). The plaintiff 
started on the morning of the accident from the 
stable of his employer on East 47tli Street (fols. 
48, 49, 92). He was accompanied by (leorge Er- 
hardt, the son of bis employer (fol. 91), and was 
going down town to get milk (fol. 89). After 
leaving the stable he drove west to Third Avenue 
(fols. 49, 92), and then drove down Third Avenue 
on the west side between the Elevated pillars and 
the curb (fols. 49, 50, 92). At 45th Street there 
was a truck in front of him (fols. 50, 93), which 
occupied so much of the street between the pillars 
and the curb that he could not drive by it on the 
westerly or right hand side (fol. 77). lie then 
turned on the south-bound or right hand track, as 
he was driving (fol. 50). As he drove upon the 
track he looked both ways and saw no car (fols. 50, 
87, 97). He then drove south on the track to 44th 
Street (fols. 51, 93). About half way down from 
the point where he turned on and that whore the 
accident occurred, he looked back but saw no car 
(fols. 51, 87, 97). At 44th Street he turned to the 
west, that is, to the right (fols. 52. 83, 901. When 
he was partly off—about half way off the track— 
the car struck the wagon and the crash came (fols. 
52. 93, 94, 132). Tt. is the testimony of three wit¬ 
nesses that no gong was rung, to wit: plaintiff (fol. 
52), Erhardt (fol. 100), and Maher (fol. 124). Af¬ 
ter the car struck the wagon it went some 00 or 70 
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feet or about half a block (fols. 53, 54, 123, 148). 
The wagon in which plaintiff was riding was so 
shattered by the collision as to be practically 
ruined (fols. 54, 149, 150). 

The defendant's conductor testified that at the 
time of the accident he was running at the rate of 
seven or eight miles an hour (fol. 161), and that 
he could have brought his ear to a stop within a 
distance of twenty-five feet (fols. 164, 165). 


POINT I. 

The questions of defendant’s negli¬ 
gence and plaintiff’s contributory 
negligence were properly submitted 
to the jury. 


I'leekenstein rs. The Dry Dock K. It. d- 
If. R. R. Co., 105 N. Y., 655. 

Seliilliny rs. Metropolitan Ht. Ry. Vo., 47 
App. Div., 500; 62 X. Y. S., 403. 

Warren vs. Union Ry. Co. } 46 App. Div., 
517; 61 N. V. S., 1009. 

Cohen rs. Metropolitan Ft. Ry. Co., 34 
Misc., 186; 68 X. Y. 8., 830. 

Mapes vs. Union Ry. Co., 56 App. Div., 
50S; 07 X. Y. S., 358. 

Scifter rs. It. H. R. Co., 55 App. Div., 10; 
66 N. Y. 8., 1107. 

Fishhook r. Shin way Ry. Co., 11 App. 
Div.. 152; 42 N. Y. S., 883. 

All of these cas<*s will be found directly in point. 
In tht first, Fleckenstein rs. Dry Dock F. R. it If. 
R. R., the general ]>rinciple of law governing situa¬ 
tions such as that at lair, is stated as follows: 

“Street, railways have the lawful right to put 
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their tracks in street* ami run their ears there¬ 
on. Their cars are. confined to the tracks, and 
cannot turn out to avoid obstacles thereon. 
Hence they have the light of way and persons 
lawfully driving upon the same trucks must 
not recklessly, carelessly or willfully olwtruct 
the passage of their earn But such persons 
are not absolutely bound to keep off or get off 
from the tracks; they must fairly and in a rea¬ 
sonable manner rwpect the paramount right 
of a street railway; and if they do this, and 
without any fault on their part they an* in¬ 
jured by carelessness or fault chargeable to 
the railway, the law affords them a remedy 
by action for damages.” 

In Nell Winy rs. Met . St. It}/. Co. (supra), de¬ 
cided by the Appellate Division, Second Depart¬ 
ment, plaintiff before entering upon defendant’s 
tracks looked in both directions, and swing no car 
turned to tin* south, intending to go down the ave¬ 
nue two blocks. After he had gone about a block, 
during which time he had not again looked back, 
a car ran into the hind end of his wagon. It is held 
that tin* questions of negligence and contributory 
negligence were for the jury. Discussing the ques¬ 
tion of negligence, the Court pertinently says: 

“The evidence does not disclose whether it was 
necessary for the plaintiff to be upon the track 
of the defendant, but it is certain that he had 
a right to be there, subject only to the para¬ 
mount right of the defendant to a free use of 
its tracks, which does not amount to a license 
to run down everything which momentarily 
obstructs its way/’ 

Warren rs. Vnion It}/. Co. (supra) was decided 
by this Court. Plaintiff was driving a grocery 
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wagon, the back and sides of which were enclosed 
by oil cloth curtains. Defendant's track was in 
the center of the street and on each side it was 
either covered with rubbish, or the pavement was 
out of repair. A trolley car belonging to the de¬ 
fendant ran into the wagon from l>ehind. It was 
held that the questions of negligence and contrib¬ 
utory negligence were for the jury. 

Co hen rs s*. Met. St. Rjj. Co. (supra) was decided 
by the Appellate Term, Mr. Justice O'Oorman writ¬ 
ing for that Court. Here the wagon in which plain¬ 
tiff was riding was covered on the sides and rear. 
Plaintiff had driven along the car track for about 
four hundred feet 400 and was just turning from 
the track into a side street at the time of the acci¬ 
dent; indeed the hum* and the greater part of the 
the wagon were off the track when a trolley car 
came up liehind ami struck the wagon. The Court, 
in a very abb* opinion, holds that the questions of 
negligence and contributory negligence were for 
the jury. 77/ is ease is substantially on (til fours 
irith the case at bar. 

Mayes rs. Cnion Rtf. Co. {supra) also involves 
a rear end collision. Here a milkman was driving 
along the street, when he came to a pile of building 
material which extended about one hundred (100) 
feet along the curb, and out into the street such a 
distance that in order to pass it, it was necessary 
to drive on the defendant's track. There was no 
evidence that plaintiff looked until alwnit half way 
along the pile, when, hearing a noise he looked out 
and saw a car behind him at a distance of not less 
than twenty-five feet (25) away and running rap¬ 
idly. He tried to get out of the way of the car, but 
failed. It is held that the questions of negligence 
and contributory negligence were for the jury. 
The case before the Court was distinguished from 
Johnson rs. Railroad Co.. 34 App. Div., 271. 


Digitized by 


Google 



In Seif Ur as. li. //. I{. Co. (supra) plaintiff's in¬ 
testate was driving a business wagon drawn by one 
horse. The. wagon was covered and the rear end 
was closed by a curtain. At a point within a block 
of the place of the accident, deceased was obliged 
to turn upon defendant's track for the purpose of 
getting around a vehicle which had been left stand¬ 
ing in the roadway. Immediately after turning 
upon the track, his wife, who was riding on the 
same seat with him, leaned over and looked out of 
the wagon toward the rear to see whether a car was 
coming and she saw none. The horse was trotting 
slowly and when within half a block of the place 
of the accident deceased's wife again looked ami 
saw no car in sight. After the wagon had pro- 
celled on for about one block, it was struck from 
liehind. The questions of negligence and contrili- 
utory negligence were held to be for the jury and a 
judgment in favor of the plaintiff was affirmed. 

Fish ha eh rs . Stein wap Rif. Co. (supra) was de¬ 
cided by the Ap]>ellate Division, Second Depart¬ 
ment, Mr. Justice Hatch writing the opinion. The 
accident in question occurred about five thirty 
o’clock on the morning of Decemlier 11th. Plaintiff 
was driving a covered baker’s wagon upon defend¬ 
ant's tracks; the wagon was driven on the west 
iNUind track, but seeing a car approaching upon that 
track in his front, plaintiff turned off and drove 
upon the other track to allow the car to go by. 
The testimony was, that upon driving upon the 
east lnnind track, both plaintiff and his son, who 
was with him, could see for a distance of two or 
three blocks and that each looked to the rear, but 
saw no car approaching from that direction; there¬ 
upon plaintiff continued to drive east for a distance 
of about three blocks, the time occupied in passing 
over these blocks being from four to eight, minutes. 
Neither the father nor the son looked toward the 
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rear after making the first observation. A trolley 
car of plaintiff came up behind and ran into the 
wagon, inflicting the injuries complained of. The 
Court holds that the questions of negligence and 
contributory negligence were properly left to the 
jury. 

Devine vs. B. H. R. Co. (34 App. Div., 248; 54 
N. Y. S., 626) reverses a judgment in favor of the 
plaintiff, rising out of a rear end collision, because 
of error in tlie charge of the trial justice. The 
Court, however, is careful to say “nor do we wish 
to decide that, as a matter of law, it is negli¬ 
gence for the driver to fail to turn and look 
backward to discover the approach of a car 
from the rear. But it is a question of fact for 
the jury whether, under the circumstances of 
the case such precaution was necessary.” 

POINT II. 

Defendant’s exception at folio 198 
is not well taken. 

Defendant’s counsel made the following request: 

“I ask your Honor to charge, if the jury 
should find that the accident happened in the 
wag testified to by Officer Conovan, called as 
a witness on behalf of the plaintiff, namely, 
that it happened by reason of the wagon start¬ 
ing to go to the east onto the track and at a 
time when the car was only thirty feet away, 
and if the motorman could not at that time 
by the exercise of ordinary care have stopped 
his car in time to avoid an accident, that then 
it is their dutv to find a verdict for the de¬ 
fendant” ffols. 106-197). The Court disposed 
of the request by saying, “T refuse to charge 
in that language” (fol. 197). 
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Thereupon defendant’s counsel took the excep¬ 
tion found at folio 198. Our contention that the 
Court’s refusal to charge as requested was not er¬ 
ror, we base upon the following propositions. 

(1) The request involved a wrong proposition 
of law. 


Decker vs. B. H. R. Vo., 64 App. Div., 430; 
72 N. Y. S., 229. 

Mowbray vs. B. ti. R. Co., 59 App. l)iv., 
239; 69 N. Y. S., 435. 

Lawson vs. Met. tit. Ry. Vo., 40 App. Div., 
307; Affd. 166 N. Y., 589, without opin¬ 
ion. 

Kennedy vs. Third .lye. R. Vo., 31 App. 
Div., 30; 52 N. Y. S., 551. 

Bertseh vs. Met. tit. Ry. Vo., 68 App. Div., 
228; 74 N. Y. S„ 238. 

Brozck vs. titeiiuray Ry. ('o., 10 App. Div., 
360; 75 St It., 1384 

In connection with these authorities it must be 
carefully borne in mind that the motorman called 
as a witness by defendant testified that his car was 
running at the time of the accident, at about seven 
or eight miles an hour (fol. 161), and that with his 
car running at that rate and with the ltest appli¬ 
ances he could stop it, if In* did his utmost, in about 
twenty-five feet. (fols. 164-166 ) ; that his car was 
provided with the l>est of appliances (fol. 164), 
and that after he struck the wagon he ran about, 
twenty-five or thirty feet before he brought, his car 
to a standstill (fol. 161). Tt should also be borne 
in mind that other witnesses testified that after 
striking the wagon the car ran some sixty or seventy 
feet, or about half a block (fols. 53, 54, 123, 148), 
and that the wagon was so shattered by the colli¬ 
sion as to be ruined (fols. 54, 149, 150). 
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(2) The request was improper because it seized 
upon a detached portion of evidence and sought to 
present it to the jury in such a manner as to lead 
them to exaggerate its importance and to believe 
that the entire case hinged upon it. 

In tli eartiele Instructions (11 Am. and Eng. 
Ency. of Plead. & Pr., pp. 185-186) it is said: 

“Nor is it allowable in an instruction to call 
special attention of tlie jury to, and lay par¬ 
ticular stress upon, the testimony of a desig¬ 
nated witness or witnesses concerning facts 
about which the evidence is contradictory. 
Such an instruction is calculated to induce the 
jury to give undue weight to the evidence 
brought to their notice, and an instruction 
vicious in this respect may properly be re¬ 
fused.’’ 

In Holcomb rs. Town of Champion (36 St. It., 
75b, Ail'd. 128 X. Y., 51)9, in opinion below), the 
question of whether or not a certain horse was safe 
for the plaintiff to drive was involved. The Court 
was asked to charge the jury that they were at 
lilierty to find the horse was unsafe for plaintiff to 
drive and that she knew it, if the jury believed the 
witness Ingraham as to the interview testified to 
by him. The Court declined so to charge and an 
exception was taken. The General Term of the 
Fourth Department held that this did not consti¬ 
tute error, and characterized the request in this 
language: “The practice of seizing upon detached 
jK>rtions of evidence which a in* the subject of 
contradiction and requiring the trial judge to 
charge conditionally in respect thereto, that 
if a certain portion of the evidence thus 
brought into dispute is believed by the jury 
then that the verdict should be in accordance 
therewith, is not to be commended.” 
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(3) The request improperly asked the Court to 
construe the evidence of the witness Conovan . 

It assumed that Conovan had testified that the 
wagon started to go upon the track when the car 
was only thirty feet away from it. An examination 
of the testimony of this witness shows that he did 
not so testify. We admit that such an infermice 
might have been drawn from his testimony, but 
it was for the jury to say whether or not they would 
draw such an inference, and not for the Court to 
charge the jury that they must draw such an in¬ 
ference and so construe the testimony of the wit¬ 
ness. 

Here are the facts which Conovan testified to as 
found at folio 154: “lie was standing on 44th 
street and ho saw a horse and wagon turn into 
the Third Ave. railroad track on the northwest 
corner of Third avenue and 44th street. At 
the same time he “heard a car ringing his bell 
about thirty feet away.” Thirty feet away 
from where? lie had'already mentioned two points 
or places, viz.: where he was standing and where 
the hom» and wagon were. Which of these two 
placets was it that the car was thirty feet away 
from? This was for the jury to say and not for the 
Court. 

So again at folios 155 and 15fi Conovan testifies: 

“Tin* car at that time was to the best of my 
knowledge about thirty feet away.” Away from 
where? Down to this time he had located a 
number of places: the place where he stood, the 
northwest corner of Third avenue and 44th street, 
the elevated post and the lioire and wagon. From 
which one of these was it that the car was thirty 
feet away? As we have already stated, the jury 
might fairly have drawn the inference that the car 
was thirty feet awav from the wagon; that, how- 
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ever, teas for the jury and not for the Court. Then, 
too, it must not be forgotten that Conovan did not 
testify that tin* ear was "only thirty feet away" 
(the language of the request, fol. 197), but that it 
was “about thirty feet away” (fols. 154 & 156) ; 
that it wa.s* "to the best of” the 'witness’s u knowl¬ 
edge^ (fol. 156). It was for the jury to say what 
Conovan meant by “about thirty feet away to the 
best” of his “ knowledge” and not for the Court to 
charge the jury that they must construe these 
words to mean that “the car was only thirty feet 
away.” 

Then, too, the request entirely eliminated the im¬ 
portant question of whether or not the motorman 
on approaching tin’s cross street had his car under 
proper control as required by law. 

It is clear then that the request to charge amount- 
<*d to a request to the Court to construe the testi¬ 
mony of Conovan and instead of leaving it to the 
jury to draw their own inferences from his testi¬ 
mony, to charge the jury that they must dra w a cer¬ 
tain inference. This was manifestly improper un¬ 
der the authorities. 

Schoenholtz vs. Third .4 re. R. Co., 73 St. 
R., 263. 

Art Instructions, 11 Encv. of Plead, d 
Pr., 131. 

Hughes vs. Ferguson, 23 Week. Dig., 185. 

McGrath rs. Met. Life Tns. Co., 6 St. R., 
376. 

Dolan rs. Del. d H. Canal Co., 71 N. Y., 
285. 

Burgess rs. N. Y. C. d H. R. R. Co., 20 
Week. Dig., p. 252. 

Gerding rs. Raskin, 49 St. R., 626. 

Tholen rs. R. City R. R. Co., 63 St. R., 
269. 
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Art. Instruction*, 11 Ency. of Plead. & 
Pr., 188. 

In the first of these cast's Mr. Justice McAdarn 
writing for the Appellate Term of this Court, says: 

“A request to charge is improper which as¬ 
sumes a fact that it is for the jury to deter¬ 
mine.’' 

The Ency. of Flead. cfc /V., as first quoted (supra ) 
says substantially the same thing in the following 
words: "A request- for instructions which assumes 
the existence of facts not in evidence is im¬ 
proper, ami should l>e refused.” 

The hearing of these authorities upon the case 
at bar is, that the request- under consideration as¬ 
sumes as a fact that Conovan testified that tin* car 
was only thirty feet away when plaintiff turned 
upon the track. Vonoran did not so testify; lu* 
merely testified in such a manner that the jury 
might have drawn from his testimony that infer¬ 
ence. 

From the opinion of H uylies r*. Feryuson ( su¬ 
pra |, decided by the General Term of the Fourth 
Department, the following is an excerpt: “Tin 1 
Court was requested to charge as a matter of 
law that if tin* jury find the contract was as 
stated by defendant and her witnesses, plain¬ 
tiff cannot recover.The Court refused to charge 
in those words, but charged that it was a ques¬ 
tion of fact for the jury. Held , no error. The 
jury wore entitled to construe the evidence in 
connection with the evidence in regard to an 
acceptance of the monument. After a Court 
has stated the questions of fact for a jury it is 
not good practice to take detached portions 
of the evidence and demand hypothetical state¬ 
ments for the jury.” 
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In Mcdruth rs. Met. Life Ins. Vo. (supra) de¬ 
fendant's counsel asked the Court to charge that 
if the jury believed the statement of certain wit¬ 
nesses, naming them, they should find that the as¬ 
sured was afflicted with disease prior to his appli¬ 
cation for insurance, and as to one of the witnesses, 
that if the jury should believe his testimony, then 
the assuml was shown to have l>een afflicted with 
sickness within the meaning of the contract. This 
was refused and on ap]>eal held to he no error, the 
Court saying: “'Such instruction, if followed, 
would conclude the jury from construing the 
evidence and determining what facts it did es¬ 
tablish:' 

Dolan rs. I), d H. Vanal Vo. {supra) enunciates 
the same doctrine, viz.: that it is for the jury and 
not for the Court to construe the evidence of the 
witnesses. 

Iinn/ess rs. X. V. V. d II. It. It. ( supra) is to 
exactly the same effect. 

In (Serdiny rs. Haskin (*///>/•*/) Judge McAdam 
writing for the Superior Court of the City of New 
York and discussing a request to charge, applies 
the language of the Court of Appeals in the Dolan 
case* as follows: “It is not proper to refer to the tes¬ 
timony of a. witness, and ask the Court to 
charge that if the jury believe the witness, 
they must find in a certain way, or that a 
certain conclusion follows,' as it prevents the 
jury from determining what facts are estab¬ 
lished by tin* witness’ evidence." 

Tholen rs. Brooklyn VUy It. It. Vo. (supra) 
which was derided by the General Term of the City 
Court of Brooklyn, is to exactly the same effect. 
The L'ney. of Plead, d Pr. (supra), p. 188, uses the 
following forceful language: “An instruction 
which singl<*s out particular ]>ortions of the 
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evidence, or the testimony of a particular wit¬ 
ness of witnesses, and directs the jury to find 
one way or the other if they believe such evi¬ 
dence, amounts to a jmsitive misdirection if 
there is other evidence which might authorize 
a different result, and of course the refusal 
of such an instruction is proper." 

Nor is the case of Kleiner vs. Third A re. R. R. 
Vo., 1(V2 N\ Y., 11K>, in conflict with the preceding 
authorities. In this case, counsel for the defendant 
requited the Court to charge that if the jury be¬ 
lieved the accident happened in the manner de¬ 
scribed by the* defendant's witnesses its verdict 
must be for the defendant; this the. Court charged; 
thereupon counsel for the plaintiff asked the Court 
to charge that if the jury believed that the acci¬ 
dent happened in the manner described by the plain¬ 
tiff's witnesses, then the plaintiff was entitled to 
recover; the Court also made this charge. 

The case at bar may he distinguished from this 
case in the same manner that the learned Court 
distinguishes the Dolan case in its opinion. 

In view of all facts and in the light of these au¬ 
thorities, it would have been error to charge as re¬ 
quested. 

(4) The request be\n<j erroneous in part , the 
('ouri pro perl p refused to make it. 

Co bb rs. Met St. Rif Co., 50 App. I)iv., p. 11)0, 
and authorities cited. 

In this case the. law is very properly given by this 
Court as follows: “Tin* Court is not called upon to 
diss<*ct a request, eliminating that which is not 
sound and charging the remainder, nor is it 
bound to make changes in a request, but it 
should take the request as a whole and charge 
it, if it. is correct, and if not, refuse to charge* 
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it; and if the request as a whole is not correct, 
no error can be predicated from the refusal of 
the Court to charge it.” 


POINT III. 

The other exceptions taken by de¬ 
fendant’s counsel are not of sufficient 
importance to merit discussion. 

POINT IV. 

The verdict was not excessive. 

Plaintiff’s injuries as described by himself are 
substantially as follows: He was taken to the hos¬ 
pital in an ambulance; there cuts upon his 
shins were washed; his right hand was strap¬ 
ped oyer his left shoulder; his arm was kept 
bound up on his shoulder for ten days; this 
was his right arm; it was a month before he 
could do anything with his arm; during all 
this time he suffered pain; at the time of the 
trial he could use his ann all right so long as 
he used it on a straight lift, but as soon as he 
threw it in a certain position he suffered pain; 
there s<>emed to him to something loose in 
the shoulder; he had lost his lifting power 
(fols. 50-50) ; he could not go to work again 
until on the first of October following (fols. 
60-61). 

His injuries are described by Dr. Brosier at foK 
107-108, and Dr. Plymipton testifies that he exam¬ 
ined the plaintiff on the 81 h of February; that upon 
manipulating the arm and listening carefully at 
the shoulder, he found a rasping sensation, which 
physicians call crepitus. This was caused by the 
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large' bone pressing against the cartilage on the 
side of the cavity on which the bone rotates and in¬ 
dicated an old inflammation of the bone (fols. 114- 
115). He testifies that with reasonable certainty 
the condition will be permanent and that it will 
impair the usefulness of plaintiff’s arm (fols. 117- 
118). 


POINT V. 

Tli© judgment and order appealed 
from sliould be affirmed with costs. 

Respectfully submitted, 

FOLEY & POWELL, 
Attorneys for Plaintiff-Respondent. 

ITeniiy A. Powell,-—- 

Of Counsel. 
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. J>uptrme€irort irfljlnrfjotfe. 


City and County of New York. 
Appellate Division. First Department. 


tein, i 

. ' [ 


Rachel Weinstein, 

Plaintiff and 
against 
Joseph Weber, 

Defendant and^Mu^j 1 


2 


Statement Under Rule 41 

This action was commenced by the service of a sum¬ 
mons and verified complaint on the defendant, on the 
27th day of February, 1899. 

Issue was joined by the interposition and service of a 
verified answer on the 22d day of April, 1899. 3 

The names of the parties in full are as given above. 

There has been no change of parties pending suit. 

There has been no change or substitution of attorneys 
pending suit. 

The case was tried before Truax, J., without a jury 
at Special Term, Part III., on March 7th and 10th, 1902, 
pursuant to a decision and order of the Appellate Divi¬ 
sion of the Supreme Court for the First Department, 
which reversed a judgment in favor of the defendant 
and ordered a new trial. 
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Summons, 

SUPREME COURT OF NEW YORK. 


Rachel Weinstein, 
against 

Joseph Weber, 


j Trial to be had 
I in the City and 

i County of New 

* York. 

Summons. 


To the above-named Defendant: 

5 

You are hereby summoned to answer the Complaint 
in this action, and to serve a copy of your answer on 
Plaintiff's Atomeys within twenty ( 20 ) days after the 
service of this Summons, exclusive of the day of service; 
and in case of your failure to appear or answer, judg¬ 
ment will be taken against you by default for the relief 
demanded in the complaint. 

Dated, New York, Feb. 27 , 1899 . 

KANTROWITZ & ESBERG, 
Plaintiff's Attorneys. 

Office and Post Office address: No. 320 Broadway, 
Borough of Manhattan, New York City. 

6 
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Complaint. ? 

SUPREME COURT OF NEW YORK. 


Plaintiff designates the County of New York as the 
‘ place of trial. 


Rachel Weinstein, j 

i 

against f 

Joseph Weber, 


8 


The complaint of the plaintiff, by Kantrowitz & 
Esberg, her attorneys, respectfully shows: 

I. That on the 14th day of June, 1898, defendant, 
claiming to be the owner in fee and possessed of certain 
property hereinafter described, and being desirous of 
disposing of the same, made an agreement in writing 
with the plaintiff, of which a copy is hereto annexed, 
marked Exhibit “A,” and made part hereof as fully as if 
the same were hereunto set forth in full. 

That in and by said contract, defendant agreed on the ® 
first day of August, 1898, at twelve o’clock noon, to de¬ 
liver to this plaintiff, setter making the payment and com¬ 
plying with the conditions in said contract contained, a 
deed containing a general warranty and the usual full 
covenants, assuring to the plaintiff the fee simple to 
said premises, subject only to the encumbrances set 
forth in said Exhibit “A.” 

That the day for the completion of said contract was 
from the said first day of August, from time to time ad¬ 
journed by consent of both plaintiff and defendant to 
February 27, 1899, at 12 o’clock, at the office of Lewis 
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10 S. Goebel, at No. 41 Park Row, New York City. That 
the property described in said contract marked Exhibit 
“A,” is more particularly described as follows: 

All those two certain lots of land and the buildings 
thereon erected, situated on the easterly side of Lewis 
street, between Rivington and Delancey streets, in the 
Borough of Manhattan, Cky, County and State of New 
York, said lots taken together are bounded and described 
as follows: Commencing at a point on the easterly side 
of Lewis street, one hundred ( 100 ) feet northerly from 
the northeasterly comer of Delancey and Lewis streets, 
running thence northerly along the easterly side of 
Lewis street fifty ( 50 ) feet, thence easterly one hundred 

11 and one ( 101 ) feet and four ( 4 ) inches; thence southerly 
fifty ( 50 ) feet, and thence westerly one hundred and one 
( 101 ) feet ten ( 10 ) inches, to easterly side of Lewis street, 
at the point or place of beginning, be said several dimen¬ 
sions and distances more or less; said lots being known 
as and by the street numbers 50 and 52 Lewis street, 
and also known on a map on file in the Register’s office 
of the City and County of New York, entitled Map of 
Lots of Ground belonging to the estate of William 
Edgar, situate in the Thirteenth Ward of the City of 
New York, surveyed September, 1829 , by Daniel Ewen, 
City Surveyor, as Lots Nos. 33 and 34 . 

II. That at the execution of said agreement plaintiff 
22 paid on account of the purchase price of the premises 

mentioned in said contract, the sum of $ 1 , 000 . 

III. That thereafter, and before the time fixed in said 
agreement for the closing of said title, the plaintiff caused 
the title to said premises to be examined by counsel, and 
upon such examination, as the plaintiff is informed and 
alleges upon information and belief, it was found that on 
the first # day of March, 1873 , one Robert Maclay and 
Georgie, his wife, by deed bearing date that day, and 
duly acknowledged on the 15 th day of March, 1873 , 
duly conveyed the premises described in the contract 
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herein to Adolphus Brown and Felix Brown. That 13 
said deed was duly recorded in the office of the Register 
of the City and County of New York on the first day of 
April, 1873 , in Liber 1251 of Conveyances, at page 277 . 

IV. Upon information and belief, that the said Adol¬ 
phus Brown died on the 10 th day of March, 1875 , at the 
City of New York, and that he left him surviving his 
widow, Walli Brown, and his three minor children, 
Rosa Brown, Auguste Brown and Christina Brown. 
That the said Adolphus Brown, in his life time, made a 
last Will and Testament dated the 10 th day of May, 
1865 , and duly proved as a Will of personal property on 
the 5 th day of April, 1875 , an d recorded in the office of 
the Surrogate of the City and County of New York, in 
Liber 227 , of Wills, at page 190 . 14 

That in and by said Will, the said Adolphus Brown, 
among other things, says that he gives, devises and be¬ 
queaths to his friend, Walli Goetz, all his household arti¬ 
cles, and also one-third of the rest, residue and remain¬ 
der of his estate, real and personal, during her life time, 
and after her death, two thirds thereof to go to her chil¬ 
dren, and one-third to the children of the said Adolphus 
Brown. 

Upon information and belief, that the said Walli 
Brown died on or about the day of 

, at the City of New York, leaving her 
surviving two children, to wit: Max Goetz and Julia 
Goetz. 

That in and by said Will, it is also provided “That 
the said friend (Walli Goetz) shall have possession of 
the property so given, devised or bequeathed to her, 
and be entirely free in the administration of the same, 
with full power to sell and dispose of the same or any 
part thereof, and shall not be required to give any secur¬ 
ity whatsoever.” 

The said Will also gives, devises and bequeaths the 
remaining two-thirds of this property to his children, to 
be divided between them, share and share alike; such 
Will appoints his friend, one John F. Miller, and one 
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16 Philip Michel and his brother Felix Brown, executors of 
the said Will. 

That the said Walli Goetz, also known as Walli 
Brown, remained seized and possessed of her said life 
estate as in said Will provided, without exercising the 
power of sale given to her in and by said Will. 

That the property described in the contract marked 
Exhibit “A” herein, formed part of the residuary estate 
of the said Adolphus Brown, deceased. 

That on the 9th day of May, 1876, Philip Michel 
and John F. Miller, as executors of the last Will and 
Testament of Adolphus Brown, deceased, by deed dated 
that day, and duly acknowledged on the 16th day of 
June, 1876, conveyed the premises hereinbefore de- 
scribed and set forth in the contract herein, to Felix # 
Brown. That said deed was recorded on the 17th day 
of June, 1876, in Liber 1385 of Conveyances, page 265, 
and purported to convey to the said Felix Brown, the 
undivided interest of the said premises hereinbefore 
described, which were owned by the said Adolphus 
Brown in his life time. 

That the said Walli Goetz intermarried with the said 
Adolphus Brown, and at the time of the making of the 
deed last described, by an instrument in writing, en¬ 
dorsed on said deed, released all her rights of dower or 
thirds in the said premises to the said Felix Brown. 

That thereafter and on the 24th day of March, 1880, 
Christina Bitter and Henry A. Bitter, her husband, the 
18 said Christina Bitter being one of the children of Adol¬ 
phus Brown, deceased, by deed bearing date that day, 
and duly acknowledged on the same day, conveyed the 
said premises hereinbefore described to Felix Brown. 
That said deed was duly recorded in the office of the 
Register of the City and County of New York on the 
14th day of April, 1880, in Liber 1533, page 347. The 
said deed purports to convey the interest of the said 
Christina Brown in the property formerly owned by 
Adolphus Brown, deceased, in his life time. 

That thereafter and on the 9th day of April, 1880, 
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Auguste Fraenznick, and Ferdinand Fraenznick, her 19 
husband, the said Auguste Fraenznick being one of the 
children of Adolphus Brown, deceased, by deed bearing 
date on that day, and duly acknowledged on the same 
day, conveyed the said premises hereinbefore described 
to Felix Brown. That said deed was duly recorded in 
the office of the Register of the City and County of 
New York, on the 14th day of April, 1880, in Liber 
1533, page 344* That said deed purports to convey the 
interest of the said Auguste Brown in the property for¬ 
merly owned by Adolphus Brown, deceased, in his life 
time. 

That thereafter and on the 3d day of April, 1880, Rosa 
Watteyne and Henry Watteyne, her husband, the said 
Rosa Watteyne, being one of the children of Adolphus 20 
Brown, deceased, by deed bearing date that day, and 
duly acknowledged on the same day, conveyed the said 
premises hereinbefore described to Felix Brown. That 
% said deed was duly recorded in the office of the Register 
of the City and County of New York, on the 14th day 
of April, 1880, in Liber 1533, page 346. That said deed 
purports to convey the interest of the said Rosa Brown 
in the property formerly owned by Adolphus Brown, 
deceased, in his life time. 

That by the conveyances hereinbefore set forth, Felix 
Brown became vested and the owner in fee of two-thirds 
interest of the property hereinbefore described and de¬ 
vised by the will of said Adolphus Brown, deceased, to 
his minor children, Rosa, Auguste and Christina Brown, 21 
but not the interest in the one-third of the one-third 
interest of the premises devised by the said Adolphus 
Brown to his friend, Walli Goetz, or Walli Brown, and 
that there still remains outstanding the two-thirds of the 
one-third interest in said premises, which by will of said 
Adolphus Brown was devised to Walli Brown during her 
life, and after her death to the children of the said Walli 
Brown. 

V. That at the time of the death of the said Walli 
Brown she left surviving her, her said two children, Max 
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22 Goetz and Julia Goetz, who each thereupon became the 
owners of an undivided one-third of the two-thirds of the 
one-third interest devised by said will to Walli Goetz, 
and the following children of Adolphus Brown, survived, 
to wit: Rosa, Auguste and Christina, and became enti¬ 
tled to the one-third of the one-third interest devised 
to the said Walli Goetz or Walli Brown. 

VI. That on the 13th day of September, 1884, Felix 
Brown and Ernestine, his wife, by a full covenant war¬ 
ranty deed, bearing date on that day, and duly acknowl¬ 
edged on the 25th day of September, 1884, conveyed 
said premises described in the Exhibit “A,” hereto an¬ 
nexed, to Joseph Weber, the defendant herein, which 
said deed is duly recorded in the office of the Register 
of the City and County of New York, on the 26th day 
of September, 1884, in Liber 1822, of Conveyances, 
page 311. 

That said deed purported to convey to the said Joseph 
Weber, the defendant herein, the fee. simple absolute in 
the premises described in Exhibit “A,” subject, however, 
to certain mortgages at that time upon the said prem¬ 
ises. 

That the said children of Walli Brown are the owners 
in fee of the two-thirds of the one-third interest hereto¬ 
fore devised by the said Adolphus Brown to the said 
Walli Goetz or Walli Brown, and said children of Adol- 
2^ phus Brown are the owners in fee of the one-third of the 
one-third devised to said Walli Goetz or Walli Brown, 
and that such interests were never owned by Felix 
Brown, or by Joseph Weber, and that the said Joseph 
Weber cannot now convey the same to this plaintiff. 

VII. Upon information and belief, that the defendant 
herein can obtain a conveyance of such two-thirds inter¬ 
est of the children of the said Walli Goetz or Walli 
Brown, and the one-third interest of the one-third of 
the children of said Adolphus Brown acquired under 
the devise and said will to Walli Goetz or Walli Brown, 
but refuses and declines so to do, and that the defend- 
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ant herein can make a good and marketable title to said 25 
premises, and convey the same to this plaintiff in accord¬ 
ance with the contract marked Exhibit u A ” hereto an¬ 
nexed, subject only to the encumbrances set forth in 
said Exhibit “A.” 

VIII. That the plaintiff has duly performed all the 
conditions in said contract on her part to be performed, 
and has always been ready and willing and able, and is 
still ready and willing to fulfill the agreement on her 
part, and to have a good and marketable title made of 
said premises and the conveyance of the fee thereof, free 
from all encumbrances except subject to three mort¬ 
gages now liens on said property, the said mortgages 
payable in currency, namely, one for $1,000, one for 
$2,000, and the third for $4,000, with interest at the rate 
of five per cent, per annum, payable semi-annually, said 
mortgages being past due, being in^ accordance with the 
contract herein, and to pay the sum of $2,500 in cash or 
in a good and duly certified check for that amount, pay¬ 
able to the order of the defendant, being the amount 
provided by such contract to be paid upon the delivery 
of the deed and to give the bond and mortgage for $18,- 
275, payable on or before two years from date, as pro¬ 
vided for in said contract. 

IX. That on the 27th day of February, 1899, at the 
office of L. S. Goebel, No. 41 Park Row, at the place 
mentioned in such contract, and at the time duly set 
therefor, the plaintiff duly tendered to the defendant said 27 
sum, and offered to give the bond and mortgage agreed 
upon, and offered to perform such contract on her part, 
and duly tendered performance, and requested a convey¬ 
ance as provided for in said contract, but the defendant 
refused and still refuses to execute or deliver such con¬ 
veyance; that plaintiff thereupon informed defendant of 
the defects hereinbefore set forth, and offered to make 

a marketable title, provided the expense thereof be de¬ 
ducted from the contract price, but defendant refused to 
permit the same, and that plaintiff is still willing so to do. 

X. That the plaintiff herein has expended in and 


Digitized by ^.ooQie 



10 


28 about disbursements and counsel fees to her counsel in 
the examination of said title, the sum of $500. 

Wherefore, plaintiff demands judgment against the 
defendant: 

First. That upon payment of the residue of the pur¬ 
chase money, and on delivery of the bond and mortgage 
provided for in said contract, the defendant specifically 
perform such agrement. 

Second. That the defendant herein be compelled to 
make a good and marketable title to the premises herein 
described, and to convey the same by such good and 
marketable title as provided in said contract, or that 
plaintiff be permitted to make said title marketable, and 

29 that the moneys so expended be credited upon the con¬ 
tract price of said premises. 

Third. That if it should appear that the defendant is 
unable to convey said premises by a good and marketable 
title, free from all encumbrances except those men¬ 
tioned in said contract, then the plaintiff have judgment 
against the defendant for the sum of $5,500, with inter¬ 
est on the sum of $1,000, part thereof, from June 14, 
1898, and on the sum of $500, part thereof, from August 
1st, 1898, besides the cost of this action, and that plain¬ 
tiff may have such other and further relief in the premises 
as may be just and proper. 

30 KANTROWITZ & ESBERG, 

Attorneys for Plaintiffs. 

Office and Post Office address, No. 320 Broadway, Bor¬ 
ough of Manhattan, N. Y. City. 
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City and County of New York, ss.; 31 

Rachel Weinstein, being duly sworn, deposes and 

says, that she is the plaintiff in this action, that she has 
heard read the foregoing complaint and knows the con¬ 
tents thereof; the same is true of her own knowledge, 
except as to the matters therein stated to be alleged on 
information and belief, and that as to those matters she 
believes it to be true. 

RACHEL WEINSTEIN. 

Sworn to before me this 27th 
day of February, 1898. 

David E. Grossman, 

Com’r of Deeds, 

N. Y. City. 32 

Exhibit A. 

This agreement, made this 14th day of June, 1898, 
between Joseph Weber, of the City, County and State of 
New York, party of the first part, and Rachel Wein¬ 
stein, of the same place, party of the second part, in the 
manner following: The party of the first part, in consid- 
erration of the sum of twenty-eight thousand seven 
hundred and seventy-five ($28,775.00) dollars, to be duly 
paid as hereinafter mentioned, hereby covenants and 
agrees to sell and convey to the party of the second part, 
all those certain two lots of land, with the buildings 
thereon erected, situate on the easterly side of Lewis 33 
street, between Delancey and Rivington streets, known 
as Number Fifty and Fifty-two Lewis Street (50 and 52 
Lewis Street), in the City of New York; the said lots 
being each twenty-five (25) feet in width in front and 
rear, by one hundred and one (101) feet ten (10) inches 
more or less, in depth on southerly side, and one hundred 
and one (101) feet four (4) inches, more or less, on the 
northerly side, together with all the oil-cloths and mat¬ 
tings in the halls of the said house, and all the gas 
fixtures, chandeliers and globes throughout the said 
house. 
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84 And the said party of the second part hereby agrees 
to purchase the said premises from the party of the first 
part for the consideration and price above mentioned 
and to pay the same to the said party of the first part 
as follows: 

One thousand dollars, at the execution and 
delivery of this agreement, the receipt 

whereof is hereby acknowledged.$1,000.00 

Twenty-five hundred dollars in cash, or in a 
good and duly certified check for that 
amount, payable to the party of the first 
part, at the time fixed for the delivery of the 
deed of said premises, as hereinafter men¬ 
tioned .. 2,500.00 

gg Seven thousand dollars by accepting said deed 
subject to those three certain mortgages, 
now liens on the said premises, payable in 
currency, viz.: one for $1,000, one for $2,000 
and the third for $4,000, with interest at the 
rate of five per cent, per annum, payable 
semi-annually, said mortgage being past due 7,000.00 
Eighteen thousand two hundred and seventy- 
five dollars by executing and delivering to 
the party of the first part, her bond secured 
by a purchase money mortgage on the said 
premises, payable on or before two years 
from date, with the privilege to the party of 
the second part to pay off said principal sum 
at any time before maturity on thirty days’ 
previous notice in writing, with interest at 
the rate of five per cent, per annum, pay¬ 
able semi-annually, said bond and mortgage 
to contain ten days’ interest and installment, 
sixty days’ tax and assessment and insur¬ 
ance clauses, and to be drawn by the attor¬ 
ney of the party of the first part, at the ex¬ 
pense of the party of the second part, who 
shall also pay for recording said mortgage.. 18,275.00 
All rents, insurance premiums and interest on mort¬ 
gages and taxes for 1898, shall be apportioned and com- 
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puted to and from the first day of August, 1898; taxes 37 
to be apportioned according to the taxes for 1897. 

And the said party of the first part on receiving such 
payment at the time and in the manner above men¬ 
tioned, shall, at his own proper cost and expense, exe¬ 
cute, acknowledge and deliver to the party of the sec¬ 
ond part, or her assigns, a proper deed for the convey¬ 
ing and assuring to her or them, the fee simple of the 
said premises, free and clear of all incumbrances, except 
the said mortgages aggregating $7,000, and the tenan¬ 
cies of the present tenants, all of which are monthly 
tenancies, and which said deed shall be delivered at the 
office of Lewis S. Goebel, No. 41 Park Row, Times 
Building, in the City of New York, on the first day of 
August, 1898, at 12 o’clock noon, and which said deed 38 
shall contain a general warranty and the usual full cove¬ 
nants. It being understood and agreed that the instru¬ 
ments referred to in within contract, to be executed and 
delivered, shall conform to the requirements of Chapter 
547, Laws of 1896, relating to Deeds, Bonds and Mort¬ 
gages, so far as the same is applicable thereto. 

And it is understood, that the stipulations aforesaid 
are to apply to, and bind the heirs, executors, adminis¬ 
trators and assigns of the respective parties. 

In Witness Whereof, the parties to these presents have 
hereunto set their hands and seals the day and year first 
above written. 


JOSEPH WEBER, (Seal). 
RACHEL WEINSTEIN, by 
JACOB WEINSTEIN, (Seal). 


Sealed and delivered in 


Attorney. 


the presence of 


J. Kantrowitz. 


39 


City and County of New York, ss.; 

On the fifteenth day of February, 1899, before me 
personally came Joshua Kantrowitz, subscribing wit¬ 
ness to the foregoing instrument, to me personally 
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40 known, who, being by me duly sworn, did depose and 
say: That he resides in the City of New York; that he 
was personally acquainted with Joseph Weber, and 
Jacob Weinstein, the attorney in fact of Rachel Wein¬ 
stein, and knew them to be the individuals described in 
and who executed the said instrument, and that he was 
present and saw them.execute the same, and that they 
acknowledged in his presence that they had signed and 
executed the same, and Jacob Weinstein acknowledged 
that he executed the same as the attorney in fact of 
Rachel Weinstein, and that he, the said Joshua Kantro- 
witz, thereupon subscribed his name as witness thereto. 

DAVID E. GROSSMAN, 
Commissioner of Deeds, 

N. Y. City. 


Answer. 

SUPREME COURT. 
County of New York. 


42 


Rachel Weinstein, 

Plaintiff, 


against 

Joseph Weber, 

Defendant. 


The defendant, answering the complaint of the plain¬ 
tiff in the above-entitled action, admits all the allega¬ 
tions contained in paragraph or subdivision of said com- 
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plaint marked I, II, III. Defendant has no knowledge 43 
or information sufficient to form a belief that Walli 
Goetz died at the City of New York, leaving her surviv¬ 
ing two children, to wit: Max Goetz and Julia Goetz, 
and therefore cannot admit, but denies the same. 

Defendant denies “that the said Walli Goetz, also 
known as Walli Brown, remained seized and possessed 
of her life estate as in said will provided, without exer¬ 
cising the power of sale given to her by said will,” but 
the defendant alleges that the said Walli Brown did 
convey the said two-thirds of one-third of Adolphus 
Brown’s one-half of the said premises to Felix Brown 
for a consideration of fifteen hundred (1,500) dollars, arVi 
he denies “that there still remains outstanding the two- 
thirds of one-third interest in said premises, which, by 44 
the will of said Adolphus Brown, was devised to Walli 
Brown during life,” as set forth in folio “12” of the com¬ 
plaint. 

The defendant denies that at the time of the death of 
the said Walli Brown, her two children, Max Goetz and 
Julia Goetz, became the owners of an undivided two- 
thirds of the one-third interest devised by said will to 
Walli Goetz, as set forth in folio “12” of the complaint. 

Defendant denies “that the children of Walli Brown 
are the owners in fee of the two-thirds of the one-third 
interest heretofore devised by the said Adolphus Brown 
to the said Walli Brown, and said children of Adolphus 
Brown are the owners in fee of the one-third of the one- 
third devised to said Walli Brown, and that such inter- 
ests were never owned by Felix Brown, or by Joseph 
Weber, and that the said Joseph Weber cannot now 
convey the same to this plaintiff,” as set forth in folio 
14 of the complaint. 

Defendant has no knowledge or information suffi¬ 
cient to form a belief as to the allegations set forth in 
paragraph or subdivision of the complaint marked VII 
and VIII, and therefore cannot admit, but denies the 
same. The defendant admits that on February 27, 1899, 
the plaintiff tendered the balance of the purchase price, 
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46 and defendant alleges that at the same time he, the de¬ 
fendant, tendered a deed of said premises in all respect^ 
according to the terms and conditions of the contract 
of sale set forth in the complaint, and the defendant 
denies all the allegations contained in paragraph or sub¬ 
division of said complaint marked X. 

Wherefore, the defendant demands judgment that the 
complaint be dismissed with costs. 

L. S. GOEBEL, 
Defendant’s Attorney. 

41 Park Row, Borough of Manhattan, City of New 

York, N. Y. 

City and County of New York, ss.; 

Joseph Weber, being duly sworn, says: That he is 

47 the defendant in the above-entitled action; that he has 
read the foregoing answer and knows the contents 
thereof; that the same is true of his own knowledge, 
except as to the matters therein stated to be alleged on 
information and belief, and as to those matters he 
believes it to be true. 

JOSEPH WEBER. 

Sworn to before me this 

17th day of April, 1899. 

George M. S. Shultz, 

Commissioner of Deeds, 

City of New York. 

Opinion of Hon. Martin L. Stover, 

Justice, on the First Trial. 

48 

This is an action for specific performance of a 
contract to convey real property, or for the abate* 
ment of the contract price, in case certain de¬ 
fects are established. The premises were originally 
owned by Adolphus Brown. By the will of said Adol¬ 
phus Brown, among other things, he devised and be¬ 
queathed to Walli Goetz all his household articles, and 
also one-third of all the rest, residue and remainder of 
his estate, real and personal, during her life time, and 
after her death two-thirds thereof to go to her children, 
and one-third to the children of the said Adolphus 


Digitized by Tooele 



17 


Brown. The said will also contained the further pro- 41 ) 
vision that the said friend, Walli Goetz should “have pos¬ 
session of the property so given, devised and bequeathed 
to her, and be entirely free in the administration of the 
same, with full power to sell and dispose of the same or 
any part thereof.” The contention arises under the pro¬ 
visions of the will last quoted. Subsequently to the mak¬ 
ing of the will, Walli Goetz intermarried with Adolphus 
Brown. The executors of Adolphus Brown, by deed 
dated May 9th, 1876, conveyed the premises described 
in the complaint herein to Felix Brown, and at the time 
of the making of this deed by the executors of Adolphus 
Brown, Walli Brown joined in the deed by the follow¬ 
ing indorsement thereon: “Know all men by these pres¬ 
ents that I, Walli Brown, widow of Adolphus Brown, 50 
deceased, in consideration of $1,500 to me paid by the 
within named Felix Brown, do grant, remise, release and 
quitclaim unto the said Felix Brown, all my right, title 
and interest and dower in and to the within described 
premises.” This was duly acknowledged and recorded 
with the deed in question. The consideration of the 
deed in question was $4,500. The contention of the 
plaintiff is that the execution of this instrument is not 
a valid exercise of the power conferred by the will; that 
it must be construed as* merely a release of dower, that 
the power of appointment remains unexercised, and 
that the property has passed, under the provisions of the 
will. No particular form is necessary for a valid exer¬ 
cise of the power, but it should be sufficiently clear from ^ 
the execution of the paper, that it was the intention of 
the parties that the power should be exercised. A power 
of appointment is to be construed under the same rules 
that any other conveyance or contract would; and the 
primal rule of construction of all contracts if first to de¬ 
termine what was in the minds of the parties at the time 
of the contract, and upon which these minds met. This 
was a deed drawn by the executors for the express pur- 
pase of conveying the title to this piece of property. 
The full consideration therefore was $4,500. Assuming, 
as I think it must be quite clear, that the parties in- 
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52 tended to convey a valid estate, and without incum¬ 
brances, the widow and beneficiary under the will joins 
in the premises, receives $1,500 for the execution of a 
paper which, upon the face of it, purports to release all 
her right, title and interest, and dower. If it was in¬ 
tended that dower alone should be conveyed by the 
instrument, the insertion of the other interests were 
unnecessary. The instrument purports to convey not 
only her dower right, but all her right, title and interest 
that she had in the premises. If she had said “by virtue 
of the power of appointment given me,” there would 
have been no question about it, but I think the docu¬ 
ments themselves are equivalent to the statement that it 
was executed under the power of appointment; and the 
gg only question is, what was intended? Did she intend to 
exercise her power of appointment? If so, the instru¬ 
ment is a valid exercise of the power. It can hardly be 
said that the purchase price of $1,500 would have been 
paid for a simple release of dower in premises worth 
$4,500. All of the circumstances tend to satisfy me that 
it was the intention of the parties that a clear title to 
the property should be conveyed, and that Mrs. Brown 
intended to join in the conveyance, and to transfer 
whatever interest she had in the property, or that she 
could transfer. It follows that there is no defect in the 
title, and that the plaintiff is not entitled to maintain 
her action. 


54 
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Opinion of the Appellate Division 
on the First Appeal. 

NEW YORK SUPREME COURT. 
Appellate Division: First Department. 


Rachel Weinstein, 

Plaintiff, 

against 

Joseph Weber, 

Defendant. 


56 


HATCH, J.: 

This action was brought to compel the specific per¬ 
formance of a written agreement for the sale of real 
property, or for the recovery of the sum paid thereon 
by the vendee, with damages, the vendee claiming that 
the vendor’s title to the premises is defective. The 
premises in question were formerly owned by Felix and 
Adolphus Brown as tenants in common, and it is admit- * 
ted that their title was good and marketable. Adolphus 
Brown, a widower, having three children, made a will 
which contained the following provisions: 

“First. I give, devise and bequeath unto my friend, 
Walli Goetz, all my furniture and household articles, 
and also one-third of the rest, residue and remainder of 
my estate, real as well as personal, to have and to hold 
the same unto her during her life time, and after her 
death to be divided in such a manner that two-thirds 
thereof shall go to her children, and one-third thereof 
to my children. I expressly provide, however, that my 
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58 said friend shall have possession of the property so 
given’, devised or bequeathed to her, and be entirely 
free in the administration of the same, with full power 
to sell and dispose of the same, or any part thereof, and 
shall not be required to give any security whatsoever. 

“Secondly. I give, devise and bequeath the remain¬ 
ing two-thirds of all the rest, residue and remainder of 
my property, real as well as personal, to my children, to 
be divided between them, share and share alike. And I 
hereby provide that the property hereby devised or be¬ 
queathed to my children shall be converted into money, 
and the share of each child be safely invested in good 
security during his or her minority, and the interest or 
income derived therefrom be applied to the education 
gg and maintenance of my said children until they become 
of age respectively. ,, 

After the execution of this will, Adolph Brown, the 
testator, intermarried with the legatee and devisee, 
Walli Goetz, and died in the city of New York on the 
ioth of March, 1875, leaving him surviving Walli Goetz 
Brown, his wife, his three children by the former mar¬ 
riage, Rosa Brown, Auguste Brown and Catherine 
Brown, and his stepchildren, Julia Goetz and Max Goetz, 
the children of Walli Goetz, mentioned in his will. The 
will of Adolphus Brown was duly admitted to probate 
in the county of New York as a will of personal prop¬ 
erty only, and the executors therein named, Philip 
Michael, John F. Miller and Felix Brown, qualified as 
such and entered upon the discharge of their duties. 
Thereafter two of the executors, Philip Michael and 
John F. Miller, by deed dated May 19, 1876, assumed to 
convey the whole of the interest of their testator in the 
premises to the co-executor, Felix Brown, who was 
also the cotenant with his deceased brother. On the 
back of this deed was the following: 

“Know all men by these presents that I, Walli Brown, 
widow of Adolphus Brown, deceased, in consideration of 
Fifteen Hundred Dollars to me paid by the within- 
named Felix Brown, do grant, remise, release and quit¬ 
claim unto the said Felix Brown all my right, title and 
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interest, and dower in and to the within described 61 
premises. 

“In Witness Whereof I have hereunto set my hand 
and seal this day of June, in the year one thousand 
eight hundred and seventy-six. 

“(L. S.) WALLI BROWN. 

“Signed, sealed and delivered in the presence of 
Louis A. Wagner.” 

Then follows an acknowledgement, in which the no¬ 
tary certifies, after the formal parts, as follows: that 
“Walli Brown, widow, to me known and known to me 
to be the person described in, and who executed the 
foregoing release of dower, and to me acknowledged 
that she executed the same.” 

These two instruments were recorded in the office of 62 
the register of the city and county of New York on the 
17th day of June, 1876. After the delivery of these 
deeds, and in 1880, the three children of Adolphus 
Brown quitclaimed all their right, title and interest in 
the property to Felix Brown, and on September 13, 1884, 
Felix Brown and Ernestine, his wife, conveyed the prop¬ 
erty to the defendant, Joseph Weber. Walli Goetz 
Brown is now deceased; Max Goetz, one of her said 
children by a former marriage, is deceased, leaving a 
wife and daughter, Julia, who is still an infant. Julia 
Goetz, the other child of Walli Goetz by the former mar- 
riage, subsequent to the death of the testator, married 
one Robert Bain, and in January, 1899, she quitclaimed 
to this defendant her interest in the property. ^ 

Under these circumstances the plaintiff contends that 
there is a defect in the defendant’s title which relieves 
her from accepting it, and entitled her to recover the 
cash payments made on the contract on the ground that 
there is an outstanding interest in the property, the in¬ 
terests of the wife and daughter of Max Goetz in the 
one-third devised to Walli Goetz for life, with remainder 
over to her children and the children of testator—which 
the defendant is unable to convey. While the defendant 
contends that, by the conveyances from the two execu¬ 
tors of Adolphus Brown from his children and from 
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64 Walli Brown to Felix Brown, his grantor, a perfect 
marketable title to the whole of said premises is vested 
in her. The determination pf the question presented 
depends upon the legal construction to be put upon the 
will and the instrument executed by Walli Goetz Brown, 
the widow of testator, to Felix Brown. The defendant 
contends that this was a valid execution of the power of 
sale as to the one-third of the real estate devised to 
her for life, and passed the interests of herself and the 
remaindermen; while the plaintiff maintains that such 
instrument only passed the dower interest of WaHi 
Brown in two-thirds and her life estate in one-third, 
leaving the title to the one-third vested in the children 
of the testator and in her daughter, Julia Bain and her 

65 granddaughter, Julia Goetz, daughter of Max, subject 
to the dower of the widow of Max in his undivided inter¬ 
est. Was the instrument executed by Walli Brown, 
by which she granted, remised, released and quitclaimed 
unto Felix Brown all her right, title and interest and 
dower in and to the premises in question, a valid execu¬ 
tion of the power of sale contained in the will? 

The statute provides that “an instrument executed by 
the grantee of a power conveying an estate, or creating a 
charge, which he would have no right to convey or 
create except by virtue of the power, shall be deemed a 
valid execution of the power, although the power be 
not recited or referred to therein.” (Real Prop. Law, 
(Laws of 1896, chap. 547, Sec. 155.) The respondent 
seems to rely upon the provisions of section 129 of the 
Real Property Law, and contends that under that sec¬ 
tion the provisions of the will must be construed not 
only as giving Walli Goetz a life estate in one-third of 
the testator's undivided half interest in .the premises, 
but, in respect to the rights of purchases, an absolute 
beneficial power to dispose of or sell, which changed the 
estate into a fee. 

If the provisions of the will in question could be con¬ 
strued as giving to Walli Goetz an absolute beneficial 
power to sell and dispose of the property devised for 
her own benefit, there would be force in the contention 
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that the instrument executed _by her was a valid execu- 67 
tion of the power. But we are of the opinion that the 
will cannot be so construed as to reach this result. The 
Real Property Law, which re-enacts in substance the 
provisions of the Revised Statutes upon this subject, 
provides that such powers -as are authorized by statute 
are general or special, and beneficial or in trust (Sec. 

113); that a general or special power is beneficial where 
no person, other than the grantee, has, by the term of 
its creation, any interest in its execution (Sec. 116); that 
a general power is in trust, where any person or class 
of persons, other than the grantee of the power, is desig¬ 
nated as entitled to the proceeds, or any portion of the 
proceeds, or other benefits to result from its execution 
(Sec. 117)* 68 

It is plain that, under these provisions of law, in order 
to reach the result insisted upon by the respondent, it 
must be found that the power given to Walli Goetz is 
“not accompanied by a trust,” but is both general and 
beneficial. There is nothing in the language of the will 
which indicates that Mrs. Brown's interest in the pro¬ 
ceeds of the sale of the premises was to be greater 
than her interest in the land itself. There is no lan¬ 
guage which indicates that it was the intention of the 
testator that she should have the power to sell and dis¬ 
pose of the property for her own benefit. The proceeds 
when received were subject to the same limitations as the 
property devised, and the estate of Mrs. Brown in the 
proceeds was, therefore, that of a life tenant only; the 
proceeds took the place of the realty, and she was enti- * 
tied to the interest upon them during her life as life 
tenant. The remainder was vested in her children and 
in the children of the testator; the power was accom¬ 
panied by a trust (Matter of Blauvelt, 131 N. Y., 249), 
and there was no absolute beneficial power of disposal. 

As there is nothing in the instrument executed by 
Walli Brown indicating that it was made and delivered 
in execution of the power of sale contained in the will, 
it must be held that such instrunient was not an execu¬ 
tion of the power, but only a conveyance of her dower 
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70 in the two thirds and of her life estate in the one-third 
devised to her. 

The Court of Appeals in construing i Revised Stat¬ 
utes, 737, section 124 (Real Prop. Law, Sec. 155), has 
held that such statute was not intended to change the 
then existing rules; that “ ‘if the donee of a power to sell 
land has also an interest in his own right in the same 
land, his deed of the land, making no reference to the 
power, will convey only his own interest, for there is 
a subject-matter of the deed to operate upon, excluding 
his power/” (Mutual Life Ins. Co. v. Shipman, 119 
N. Y., 324.) It is there said (p. 329): “The rule was 
founded in reason and good sense, and was intended 
to provide that whenever a single power exists, under 
which a grantor may convey or mortgage real estate, 
his conveyance is attributable to the exercise* of the 
power actually possessed by him, but that whenever, in 
addition to a power, he is also invested with other inde¬ 
pendent interests or powers, whether legal or equitable, 
with respect to the same property under the authority of 
either of which he may lawfully act, the rule of the 
statute should not apply.” 

There can be no question but that the grantor, Walli 
Brown, in this case, comes within this rule, and our 
decision is controlled by the authority of the case cited. 
Aside from the power she had a consummate right of 
dower in an undivided two-thirds of the premises, of 
which she could enforce admeasurement, and a life estate 
in the other one-third. It is also held in Mutual Life 
^ Ins. Co. v. Shipman (supra) that a dower right, although 
not admeasured, is an absolute right, which is assign¬ 
able. We are thus brought clearly within the rule enun¬ 
ciated by the Court of Appeals, from which it follows 
that the judgment appealed from should be reversed 
and a new trial ordered, with costs to the appellant to 
abide the event. 

Van Brunt, P. J.; O’Brien, Ingraham and McLaugh¬ 
lin, JJ., concurred. 

Judgment reversed, new trial ordered, costs to appel¬ 
lant to abide event. 
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Affidavit of No Opinion. 73 

NEW YORK SUPREME COURT. 

Appellate Division. First Department. 



that he is the attorney for the defendant in the above- 
entitled action. That no opinion was given by Mr. Jus¬ 
tice Charles H. Truax when he rendered his decision 
herein. LEWIS S. GOEBEL. 

Sworn to before me 

this 28th day of June, 1902. 

Edward P. Orrell, Jr., NOTARY PUBLIC, KINGS CO., 
N s tarj Public^ CTF. FILED IN N. Y. CO. 

C c unt y j ^ 

Cf i prifi aa ta fil e d in Kings C o ? 
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Decision. 

NEW YORK SUPREME COURT. 
County of New York. 


Rachel Weinstein, 

^Playtiff, 

against 

Joseph Weber, 

Defends*#? * 


The above-entitled action having come on for trial 
before me, one of the Justices of this Court, at a Special 
Term, Part III., held in and for the County of New 
York, in the County Court House in said County, on 
the 7th and ioth days of March, 1902, without a jury, 
after hearing the proofs of the respective parties, I do 
now make the following 

FINDINGS OF FACT: 

1. That on June 14th, 1898, the defendant claimed to 
be the owner in fee and possessed of the premises situ¬ 
ate in the Borough of Manhattan and City of New 
York, and more particularly described as follows, to 
wit : All those two certain lots of land and the build¬ 
ings thereon erected, situate on the easterly side of 
Lewis street, between Rivington and Delancey streets, in 
the Borough of Manhattan, City, County and State of 
New York, said lots taken together are bounded and 
described as follows: Commencing at a point on the 
easterly side of Lewis street, one hundred (100) feet 
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northerly from the northeasterly corner of Delancey and 79 
Lewis streets, running thence northerly along the east¬ 
erly side of Lewis street fifty (50) feet, thence easterly 
one hundred and one (101) feet and four (4) inches; 
thence southerly fifty (50) feet, and thence westerly one 
hundred and one (101) feet ten (10) inches, to easterly 
side of Lewis street, at the point or place of beginning, 
be said several dimensions and distances more or less; 
said lots being known as and by the street numbers 50 
and 52 Lewis street, and also known on a map on file in 
the Register’s office of the City and County of New 
York, entitled Map of Lots of Ground belonging to the 
estate of William Edgar, situate in the Thirteenth Warjd 
of the City of New York, surveyed September, 1829, by 
Daniel Ewen, Gty Surveyor, as lots Nos. 33 and 34. go 
2. That the plaintiff and the defendant on the 14th 
day of June, 1898, entered into an agreement in writing, 
bearing date that day, wherein and whereby the defend¬ 
ant undertook and agreed to sell to the plaintiff said 
premises, in consideration of the plaintiff’s paying the 
defendant therefor the sum of $28,775, as follows: $1,000 
at the execution and delivery of the agreement, the re¬ 
ceipt of which was therein and thereby acknowledged; 
$2,500 in cash, or a duiy certified check for that amount, 
at the time fixed for the delivery of the deed; $7,000 by 
accepting said deed subject to three certain mortgages, 
liens on the premises, payable in currency, viz., one 
for $1,000, one for $2,000, and one for $4,000, with in¬ 
terest at the rate of 5 per cent, per annum, payable 
semi-annually, said mortgages being then past due, and 
$18,275 by the said plaintiff executing and delivering 
to the defendant her bond, secured by a purchase money 
mortgage on said premises, payable on or before two 
years, with interest at the rate of five per cent, per 
annum payable semi-annually. Said agreement further 
provided that the defendant would, upon receiving such 
payment in the manner and at the time above men¬ 
tioned, at his own proper cost and expense, execute, 
acknowledge and deliver to the plaintiff or her assigns a 
full covenant warranty deed for the conveying and as- 
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82 suring to her or them of the fee simple of said premises 
free and clear of all encumbrances except the said mort¬ 
gages and the tenancies of the present tenants, all of 
which were monthly tenancies, and that such deed 
should be delivered at the office of Lewis S. Goebel, 41 
Park Row, Times Building, in the City of New York, 
on August 1st, 1898, at 12 o’clock. 

3. That the day for the completion of the aforesaid 
contract was from the said 1st day of August, 1898, from 
time to time duly adjourned by the agreement of both 
plaintiff and defendant, to February 27th, 1899, at 12 
o’clock noon, at the said office of the said Lewis S. 
Goebel, and on the said 27th day of February, 1899, at 
12 o’clock noon, at the said office of the said Lewis S. 

83 Goebel, the plaintiff tendered performance of the pro¬ 
visions of the contract on her part to be performed, and 
the defendant tendered to the plaintiff a full covenant 
warranty deed, executed and duly acknowledged by 
himself and wife, which purported to convey to the 
plaintiff the fee simple of the said premises free and 
clear of all encumbrances, except said mortgages there¬ 
on, aggregating $7,000, and the tenancies of the month¬ 
ly tenants in said premises. The plaintiff’s counsel, how¬ 
ever, refused to accept the said deed so tendered by the 
defendant on the ground that the defendant did not 
have title in fee simple to said premises free and clear of 
all encumbrances except said mortgages and said tenan¬ 
cies, and that defendant’s title was unmarketable and 

84 defective, and that the defendant had never acquired the 
interest in said premises of one Julia Bain, formerly 
Julia Goetz, a daughter of Walli Goetz Brown, nor had 
the defendant acquired the interest in said premises of 
one Julia Virginia Goetz, the grandchild of the said 
Walli Goetz Brown, and the daughter of one Max Goetz, 
the son of the said Walli Goetz Brown, each of whom 
the plaintiff’s counsel claimed had a vested interest in 
said premises under the will of Adolphus Brown, the 
former owner thereof, and that Walli Goetz Brown had 
not made a valid exercise or disposition of the power 
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of sale given to her under the will of Adolphus Brown, 85 
deceased, and that the instrument signed by the said 
Walli Goetz Brown, or Walli Brown (they being the 
same person) set forth in paragraph eighth hereof was 
not properly aknowledged except as a release of dower. 

4. That the defendant derived title to the premises 
known as No. 50 Lewis Street, in the Borough of Man¬ 
hattan and City of New York, a portion of the premises 
in question, through the deed of one Robert Maclay 
and wife to the said Adolphus Brown and one Felix 
Brown, and to the premises No. 52 Lewis Street, in said 
Borough and City, the remaining portion of the prem¬ 
ises in question, through a deed from one Daniel M. 
Edgar and wife to the said Adolphus Brown and Felix 
Brown. That in both of the two deeds of Daniel M. 
Edgar and wife and Robert Maclay and wife, as afore¬ 
said, the grantees are described as Adolphus Brown and 
Felix Brown only, and nothing appears upon the face 
of either of these deeds to indicate that the property 
was purchased with copartnership funds or that it was 
to be used for copartnership purposes. 

5. That the said Adolphus Brown died at the City of 
New York on March 10th, 1875, leaving him surviving 
his widow, Walli Brown, formerly Walli Goetz, and 
three minor children, Rosa Brown, Auguste Brown and 
Christina Brown, and leaving a last will and testament 
which disposed of his property in the following lan¬ 
guage: 

87 

“First. I give, devise and bequeath unto my friend, 
“Walli Goetz, all my furniture and household articles, 
“and also one-third of the rest, residue and remainder of 
"my estate, real, as well as personal, to have and to hold 
“the same unto her during her life time, and after her 
“death to be divided in such a manner that two-thirds 
“thereof shall go to her children, and one-third thereof 
“to my children. I expressly provide, however, that my 
said friend shall have possession of the property so 
“given, devised or bequeathed to her, and be entirely 
“free in administration of the same, with full power to 
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88 “sell and dispose of the same, or any part thereof, and 
“shall not be required to give any security whatsoever. 

“Secondly. I give, devise and bequeath the remaining 
“two thirds of all the rest, residue and remainder of my 
“property, real as well as personal, to my children, to be 
“divided between them, share and share alike; and I 
“hereby provide that the property hereby devised or 
“bequeathed to my children shall be converted into 
“money, and the share of each child be safely invested 
“in good security during his or her minority, and the 
“interest or income derived therefrom to be applied to 
“the education and maintenance of my said children 
“until they have become of age respectively.” 

6. That in and by said last Will and Testament John 
F. Miller, Philip Michel, and the said Felix Brown 
were named as executors thereof; that said last Will 
and Testament was duly proved as a will of personal 
property only on April 5, 1875, and recorded in the office 
of the Surrogate of the County of New York, and Let¬ 
ters Testamentary were thereafter duly issued to the said 
John F. Miller, Philip Michel and Felix Brown, and they 
thereafter duly qualified and entered upon the discharge 
of their duties as such executors. 

7. That the Walli Goetz mentioned and described in 
said Will, prior to the death of the said Adolphus Brown, 
and after the execution of the said Will by the said 
Adolphus Brown, intermarried with the said Adolphus 
Brown. That at the time of the marriage of the said 
Walli Goetz to the said Adolphus Brown, and at the 
time of the execution of the said Will by the said Adol¬ 
phus Brown, said Walli Goetz had two children, one 
Julia Goetz, who subsequently married one Robert B. 
Bajn, and one Max Goetz. The said Max Goetz died 
intestate on October 3, 1893, before his mother, the 
said Walli Goetz Brown, and leaving one child, a daugh¬ 
ter, Julia Virginia Goetz, who was eighteen years old 
in the month of December, 1901. That said Walli 
Goetz Brown died in the City of New York in 1897. 
That no children or issue were born of the marriage 
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between the said Adolphus Brown and the said Walli 91 
Goetz. 

8. That on May 9th, 1876, the said Philip Michel 
and John F. Miller, as such executors of the last Will 
and Testament of Adolphus Brown, deceased, executed 
a certain conveyance in writing, bearing date that day 
and duly acknowledged by the said Philip Michel and 
John F. Miller, as such executors, on the 16th day of 
June, 1876, which deed, for the consideration therein 
named of the sum of $4,500, purported to convey to the 
said Felix Brown all the undivided interest in the said 
premises in question herein, which was owned by the 
said Adolphus Brown in his life time. That at the time 
when the said deed was executed and delivered by the 
said Philip Michel and John F. Miller, such executors 92 
as aforesaid, to the said Felix Brown, there was endorsed 
on said deed the following: “Know all men by these 
“presents, that I, Walli Brown, widow of Adolphus 
“Brown, deceased, in consideration of fifteen hundred 
“dollars to me paid by the within named Felix Brown, 

“do grant, remise, release and quitclaim unto the said 
“Felix Brown all my right, title, interest and dower in 
“and to the within described premises. In Witness 
“Whereof I have hereunto set my hand and seal this 
“ day of June, in the year one thousand eight 

“hundred and seventy-six. 

WALLI BROWN. (L. S.) 
“Signed, sealed and delivered 

oft 

“in the presence of a 

“Louis A. Wagner.” 

This last-mentioned instrument was signed by the 
said Walli Brown in the presence of the said Louis A. 
Wagner, and subjoined thereto is an acknowledgement 
in the following language: 

“State of New York, 

“City and County of New York, ss.: 

“On this 16th day of June, 1876, before me personally 
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94 “came Walli Brown, widow, to me known and known 
“to me to be the person described in and who executed 
“the foregoing release of dower, and to me acknowl¬ 
edged that she executed the same. 

“LOUIS A. WAGNER, 
“Notary Public, 
Kings Co., N. Y ” 

Such instruments so executed by the said Philip 
Michel and the said John F. Miller, and by the said 
Walli Brown were recorded together in the office of the 
Register of the City and County of New York, on June 
17th, 1876, in Liber 1380, of Conveyances, at page 265. 

9. There is not on record any other instrument exe- 
cuted or purporting to be executed by Walli Goetz or 
Walli Brown, or Walli Goetz Brown, relating to the 
title to the premises in question other than the instru¬ 
ment referred to in the foregoing paragraph of these 
findings, and Walli Goetz or Walli Brown, or Walli 
Goetz Brown never executed or delivered any other in¬ 
strument relating to the title to the premises in question. 
The only attempt of Walli Brown or Walli Goetz, or 
Walli Goetz Brown, to exercise any power, right or 
estate that she had or could have under the aforesaid 
Will of Adolphus Brown, deceased, as aforesaid, is 
contained in the aforesaid instrument of Walli Brown, 
which is set forth in the foregoing paragraph of these 
findings. 

10. That Christina Bitter, formerly Christina Brown, 
one of the children and heirs-at-law of the said Adolphus 
Brown, and Henry A. Bitter, her husband, executed, 
acknowledged and delivered to the said Felix Brown a 
certain deed bearing date the 24th day of March, 1880, 
and which deed was recorded in the office of the Regis¬ 
ter of the City and County of New York, on April 14th, 
1880, in Liber 1533, of Conveyances, at page 347, and 
purported to convey all the right, title and interest which 
the said Christina Bitter and Henry A. Bitter had in 
the premises in question herein. That Rosa Watteyne, 
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formerly Rosa Brown, one of the children and heirs-at- 97 
law of the said Adolphus Brown, and Henry V» atteyne, 
her husband, executed, acknowledged and delivered to 
the said Felix Brown a certain deed bearing date the 
3d day of April, 1880, and which deed was recorded in 
the office of the Register of the City and County of 
New York, on April 14th, 1880, in Liber 1533, of Con¬ 
veyances, at page 346, and purported to convey all the 
right, title and interest which the said Rosa Watteyne 
and Henry Watteyne had in the premises in question 
herein. That Auguste Fraenznick, formerly Auguste 
Brown, one of the children and heirs-at-law of the said 
Adolphus Brown, and Ferdinand Fraenznick, her hus¬ 
band, executed, acknowledged and delivered to the said 
Felix Brown a certain deed bearing date the 9th day 98 
of April, 1880, and which deed was recorded in the office 
of the Register of the City and County of New York, on 
April 14th, 1880, in Liber 1533, of Conveyances, at page 
344, and purported to convey all the right, title and 
interest Which the said Auguste Fraenznick and Ferdi¬ 
nand Fraenznick had in the premises in question herein. 

11. That 4 on September 13th, 1884, Felix Brown and 
Ernestine 'Brown, his wife, executed and delivered to 
the deferi&uit a deed bearing date the said 13th day of 
September, 1884, and duly acknowledged on the 25th 
day of Septehiber, 1884, and which deed was retarded 
in the office* 6f the Register of the City and County of 
New York* on September 26, 1884, in Liber 1822 of Con¬ 
veyances, at page 311, and which deed purports to con- gg 
vey the premises in fee simple to the said defendant. 

12. That on January 19th, 1899, Julia Bain, formerly 
Julia Goetz, a daughter of Walli Goetz Brown, and 
Robert B. Bain, her husband, conveyed, released and 
quitclaimed all their interest in the premises in question 
to the defendant, by deed bearing date the said 19th day 
of January, 1899, and recorded in the office of the Reg¬ 
ister of the County of New York on October 24th, 
1899, in Block Series of Conveyances, Section 2, Liber 
72, page 402, and indexed under Block No. 328 on the 
Land Map of the City of New York. This last-men- 
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100 tioned conveyance was not tendered to the plaintiff until 
the first trial of this action on April 25th, 1900. 

13. That the defendant never received from said Max 
Goetz, or from Julia Virginia Goetz, his only child and 
heir-at-law, or from Emma Goetz, the widow of the said 
Max Goetz, any conveyance purporting to quitclaim, 
release or convey any interest that the said Max Goetz 
or the said Julia Virginia Goetz or the said Emma 
Goetz had in the premises in question, nor was any such 
conveyance ever made; nor did any such share or inter¬ 
est ever pass to the defendant. That said Emma Goetz, 
the widow, and said Julia Virginia Goetz, the daughter, 
of Max Goetz, are still living. 

14. That the plaintiff has been put to costs and dis¬ 
bursements in and about the examination of the title to 
said premises in the sum of Three Hundred and Nine 
and 48-100 Dollars ($309.48). That the interest on said 
sum to the date of the trial herein amounts to the sum 
of Sixty-six and 84-100 Dollars ($66.84). That the in¬ 
terest on the sum of One Thousand Dollars ($1,000), the 
deposit made by the plaintiff on signing the said con¬ 
tract between the plaintiff and defendant, from the date 
of said deposit to the date of the trial herein, amounts to 
the sum of Two Hundred and Twenty-four Dollars 
($224). The said sum of $1,000 and the said sum of 
$224, the interest thereon, and the said sum of $309.48, 
and the said sum of $66.84, the interest thereon, in all 

lt>2 amount in the aggregate to the sum of $1,600.32. 

And as Conclusions of Law I find: 

I. That the defendant has not now, and did not have 
on the said 27th day of February, 1899, a good and mar¬ 
ketable title to the premises in question, and has not, 
and did not have on the said 27th day of February, 1899, 
title to the said premises in fee simple, free and clear of 
all encumbrances except the said mortgages, aggre¬ 
gating $7,000, and the monthly tenancies. 

II. That the aforesaid instrument executed by the 
said Walli Goetz Brown, was not an execution of the 
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power of sale contained in the said Will, but only a 103 
conveyance of her dower in two-thirds and her life 
estate in the one-third of the premises in question. 

III. That upon the death of the said Adolphus Brown, 
the said Walli Brown, his widow, had, under the afore¬ 
said Will, a life estate in one-third of said decedent’s 
realty by virtue of said Will, and also had a power of 
sale under said Will, and also her dower right in dece¬ 
dent’s realty. 

IV. That irrespective of the power or right of dispo¬ 
sition of sale under the Will of Adolphus Brown afore¬ 
said, held by the said Walli Brown, his widow, the said 
Walli Brown had a separate, independent and distinct 
interest or estate in the realty referred to in said Will. 

V. That the instrument signed by Walli Brown afore¬ 
said, dated June , 1876, does not refer by its terms to 
the power of sale under such Will; nor does it recite the 
same. 

VI. That the instrument signed by Walli Brown 
aforesaid, dated June , 1876, is not a valid execution 
of the power of sale given to Walli Brown under the 
aforesaid Will of Adolphus Brown, deceased. 

VII. That the dower right of Walli Brown in said 
realty was a legal and independent interest, separate and 
apart from her right of disposition or power of sale 
under Adolphus Brown’s Will. 

105 

VIII. That Walli Brown’s life estate was a legal and 
independent interest, separate and apart from her right 
of disposition or power of sale under Adolphus Brown’s 
Will. 

IX. That Max Goetz, the said child of the said Walli 
Goetz Brown, at the time of the death of the said Adol¬ 
phus Brown, became, under the provisions of the last 
Will and Testament of the said Adolphus Brown, vested 
with a one undivided half part of the remainder in two- 
ninths of the said premises, after the expiration of the 
life estate in one-third of said premises of his said 
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106 mother, the said Walli Goetz Brown, and as the defend¬ 
ant has never acquired the said interest of the said 
Max Goetz, either from the said Max Goetz, or from 
his only child and heir-at-law, the said Julia Virginia 
Goetz, there is now outstanding a one undivided ninth 
part of said premises, to which the said defendant has 
not title. 

X. The plaintiff should have judgment herein 
against the defendant for the sum of One Thousand 
Dollars ($1,000), being the amount deposited on the 
signing of the contract, and the interest thereon to the 
date of the trial herein, and the sum of Three Hundred 
and Nine Dollars and Forty-eight Cents ($309.48), the 
amount of the costs and expenses in and about the ex- 

107 amination of the title to the said premises, and the inter¬ 
est thereon to the date of the trial herein, together with 
the costs of this action to be taxed, and an extra allow¬ 
ance of the sum of Eighty Dollars ($80), which is hereby 
awarded to her, and that the same be declared to be a 
lien upon the defendant’s interest in the premises here¬ 
inbefore described, and that the said premises, or such 
part thereof as is sufficient to discharge the said lien 
of the plaintiff and the expenses of the sale, and which 
may be sold separately without material injury to the 
parties interested, be sold at public auction, pursuant to 
law, and if the proceeds of such sale be insufficient to 
pay the amount so found due to the plaintiff, with inter¬ 
est and costs aforesaid, that the plaintiff have judg- 

108 ment against the said defendant for such deficiency, and 
that the plaintiff have execution against the said de¬ 
fendant therefor, and I order and direct judgment ac- 


Dated, New York, March 27th, 1902. 
cordingly. 


Charles H. Truax, 


Justice N. Y. Supreme Court. 
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Judgment. 

At a Special Term of the Supreme Court 
held at Part III. thereof, at the County Court 
House in the County of New York, on the 27th 
day of March, 1902. 


Present: 


Hon. Charles H. Truax. Tustice. 


- 

Rachel Weinstein, 

Plaintiff, 

against 

I 

Joseph Weber, 

Defendant. 

_J 
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The summons and complaint in this action having 
been duly and personally served upon the above named 
defendant, and the Said defendant having duly appeared 
herein by his attorneys, and having answered the com¬ 
plaint, and the issues presented by the said pleadings 
as amended having duly come on for trial at a Special 
Term of this Court, held at Part III. thereof; and the 
Court having duly made and filed its findings of fact 
and conclusions of law, awarding judgment in favor of 
the said plaintiff and against the said defendant, as 
therein stated; and the costs and disbursements, includ¬ 
ing an extra allowance of Eighty Dollars having there¬ 
after been duly taxed at the sum of $498.07; and the 
notice of pendency of action having been duly filed 
herein on the 27th day of February, 1899. 

Now, on motion of Messrs. Kantrowitz & Esberg, 
attorneys for the plaintiff, it is 
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112 Ordered, adjudged and decreed that the defendant’s 
title to the real estate described in the complaint is de¬ 
fective and unmarketable, and that the plaintiff was 
justified in refusing to accept the same; and it is further 

Ordered, Adjudged and decreed that the plaintiff, 
Rachael Weinstein, recover from the defendant, Joseph 
Weber, the sum of $1,600.32, together with $418.07, 
the costs and disbursements of this action as taxed by 
the Clerk of this Court, and an extra allowance of 
Eighty Dollars which is hereby awarded, making in all 
the sum of $2,098.39; and it is further 

Ordered, adjudged and decreed that the aforesaid 
inceot-dness of $2,098.39 due from the said defender.: 

113 to the said plaintiff, be and the same hereby is adjudged 
and decreed to be a lien upon the rieht. title and interest 
of the defendant in and to the premises described in the 
complaint; that all the right, title and interest vested in 
the said defendant at the date of the filing of the afore¬ 
said notice of pendency of action, or which he has since 
acquired in and to the said premises, or such part of 
said premises as is sufficient to discharge the said debt, 
including the costs of the action and the expenses of 
the sale, and which may be sold separately without ma¬ 
terial injury to the parties interested, be sold at public 
auction at the New York Salesroom, No. 111 Broad¬ 
way, in the Borough of Manhattan, in the City and 
County of New York, by and under the direction of 
Charles I. Guggenheimer, Esq., who is hereby appoint¬ 
ed referee for that purpose; that the said referee give 
public notice of the time and place of such sale, accord¬ 
ing to law, and the rules and practice of this Court; 
that either or any of the parties to this action may pur¬ 
chase at such sale; and that the said referee execute to 
the purchaser or purchasers a deed or deeds of the 
premises sold; that out of the proceeds of the sale, he 
pay the expenses of the sale; and that he pay to the 
plaintiff, or her attorneys, the aforesaid sum of $2,- 
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09&39’ together with legal interest thereon from ihe 115 
date hereof, or so much thereof as the purchase money 
of the said premises will pay of tht same, and that he 
take a receipt therefor, and file it with his report of sale; 
that he pay the surplus if any, to the said defendant, 
Joseph Weber; that he make a report of such sale, and 
file it with the Clerk of the County of New York, with 
all convenient speed; that if the oroceeds of such sale 
be insufficient to pay the amount so adjudged due to the 
plaintiff, with interest and costs as aforesaid, the said 
referee specify the amount of such deficiency in his re¬ 
port of sale, and that the defendant, Joseph Weber, pay 
the same to the plaintiff, and that said plaintiff have 
execution therefor; and that the purchaser or purchas- ug 
ers at such sale be let into possession on production of 
the referee’s deed or deeds. 


And it is further ordered, adjudged and decreed that 
the said defendant and all persons claiming under him 
after the filing of such notice of pendency of action, be 
and they hereby are forever barred and foreclosed of 
all right, claim, lien, title, interest and equity of re¬ 
demption in said premises so sold and each and every 
part thereof. 


The following is a description of the premises here¬ 
inbefore mentioned. 


All that certain lot, piece or parcel of ground situate 
in the City of New York, known and distinguished on 
a map entitled ‘‘Map of the Lots of Ground belonging 
to the estate of William Edgar, situate in the Thirteenth 
Ward, of the City of New York, surveyed September, 
1829, W Daniel Ewen, City Surveyor,” as Lot Num¬ 
ber 34 (Thirty-four) and bounded as follows: Beginning 
on the easterly side of Lewis street, at the distance of 
one hundred feet northerly from the northeasterly cor¬ 
ner of Lewis and Delancey streets and thence running 
easterly on a line parallel with Delancey street, one hun- 
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118 dred and one feet ten inches more or less, thence 
northerly parallel with Lewis street, twenty-five feet, 
thence westerly parallel with Delancey street, one hun¬ 
dred and one feet ten inches more or less to Lewis 
street and thence southerly along Lewis street, twen¬ 
ty-five feet to the place of beginning; and also 

All that certain piece or parcel of land, situated in the 
City of New York, known as Number 33 on a certain 
map of the estate of William Edgar, deceased, made by 
Daniel Ewen, City Surveyor, September, 1829, and de¬ 
scribed as follows: Beginning at a point on the east¬ 
erly side of Lewis street, distant one hundred and fifty 
feet northwardly from Delancey street, and running 

119 thence eastwardly parallel with Delancey street one 
hundred feet, thence southwardly parallel with Goerck 
street twenty-five feet, thence westwardly parallel with 
Delancey street, one hundrd feet to Lewis street and 
thence northwardly along Lewis street, twenty-five feet 
to the place of beginning, be said several dimensions 
more or less; the aforesaid two parcels of realty are 
now known as Nos. 50 and 52 Lewis street, in the Bor¬ 
ough of Manhattan, City of New York. 

THOS. L. HAMILTON, Ent., 

Clerk. C. H. T., 

j. 

12 ii 
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Exceptions. 

NEW YORK SUPREME COURT. 
County of New York. 


% 

121 


Rachel Weinstein, 

Plaintiff, 

against 1" 

6 | 122 

Joseph Weber, 

Defendant. 


The above-named defendant hereby excepts to the 
conclusions of law contained in the decision of Mr. 
Justice Truax, before whom this action was tried, which 
decision bears date the 27th day of March, 1902, and is 
filed with the judgment-roll herein. 

And this defendant specifically excepts to the con¬ 
clusion of law numbered “I.” 

This defendant also excepts to the conclusion of law* 123 
numbered “II.” 

This defendant excepts to the conclusion of law num¬ 
bered “HI.” 

This defendant excepts to the conclusion of law num¬ 
bered “IV.” 

This defendant excepts to the conclusion of law num¬ 
bered “V.” 

This defendant excepts to the conclusion of law num¬ 
bered “VI.” 
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124 This defendant excepts to the conclusion of law num¬ 
bered “VII.” 

This defendant excepts to the conclusion of law num¬ 
bered “VIII.” 

This defendant excepts to the conclusion of law num¬ 
bered “IX.” 

This defendant excepts to the conclusion of law num¬ 
bered “X.” 

Dated, New York, April io, 1902. 

Yours, etc., 

LEWIS S. GOEBEL, 

125 

Attorney for defendant, 

41 Park Row, 
Manhattan Borough, 

New York City. 

To 

Thomas L. Hamilton, Esq., 

Clerk of the County of New York, 

and 

Kant'rowitz & Esberg, Esqs., 
j2g Attorneys for plaintiff, 

320 Broadway, 

Manhattan Borough, 

New York City. 
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Notice of Appeal. 

NEW YORK SUPREME COURT. 
County of New York. 


Rachel Weinstein, 

Plaintiff, 

against 

Joseph Weber, 

Defendant. 


128 


You will please take notice that the above-named 
defendant hereby appeals to the Appellate Division of 
the Supreme Court for the First Department, from the 
judgment bearing date the 27th day of March, 1902, and 
entered in the office of the Clerk of the County of New 
York on the 9th day of April, 1902, in favor of the 
above-named plaintiff and against the above-named de¬ 
fendant, and from each and every part thereof. 

Dated, New York, April 10, 1902. 

Yours, etc., 

LEWIS S. GOEBEL, 

Attorney for defendant, 

41 Park Row, 
Manhattan Borough, 

New York City. 
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130 To 

Messrs. Kantrowitz & Esberg, 
Attorneys for plaintiff, 

320 Broadway, 

Manhattan Borough, 

New York City. 

and 

Thomas L. Hamilton, Esq., 

Clerk of the County of New York, 


Case. 

131 NEW YORK SUPREME COURT, 

County of New York. 


Rachel Weinstein, 

Plaintiff, 

against 

Joseph Weber, 

Defendant. 


The action came on for trial before Hon. Charles H. 
Truax, Justice, without a jury, at Special Term, Part 
III., on March 7th and 10th, 1902, Mr. Moses Esberg 
and Benjamin F. Cardozo, appeared for the plaintiff, 
and Mr. Lewis S. Goebel, George M. S. Schulz and 
Edward W. S. Johnston appeared for the defendant. 

Mr. Cardozo: If your Honor please, the plaintiff sues 
for the specific performance of a contract for the sale 
of real estate, or if the defendant be unable to convey a 
marketable title, then for the return of the deposit paid' 
upon the contract and for the counsel fees incurred in 
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the examination of the title. This is the second trial. 133 
Upon the first trial the learned Justice dismissed the 
complaint, holding that the title was marketable. An 
appeal was taken to the Appellate Division which re¬ 
versed the judgment and ordered a new trial, and we 
art here to retry the issues under the rules laid down 
b> the Appellate Division. 

The Court: Where is that opinion? 

Mr. Cardozo: In the 58th Appellate Division. The 
plaintiff agreed to buy the property numbers 50 and 52 
Lewis street from the defendant. The defendant’s title 
is derived from the will of Adolphus Brown. The essen¬ 
tial clauses of that will are as follows: 134 

“I give, devise and bequeath unto my friend, Walli 
Goetz, all my furniture and household articles, and also 
one third of the rest, residue and remainder of my estate, 
real as well as personal, to have and to hold the s?me 
unto her during her life time and after her death to be 
divided in such a manner that two thirds thereof shall 
go to her children, and one third thereof to my child *t n. 

I expressly provide however, that mv said friend shall 
have possession of the property so given, devised or 
bequeathed to her, and be entirely free in the adminis¬ 
tration of the same with full power to sell and dispose 
of the same or anv part thereof and shall not be required 
to give any securitv whatsoever. 

“Secondly,”- 

The Court: I have read that. 

Mr. Cardozo: Then, as your Honor will see, the 
situation is this: Mrs. Goetz, who subsequently became 
Mrs. Brown, the wife of the testator, had a life estate in 
one third, the remainder of that to be divided in specific 
proportions between her children and 'the testator’s 
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136 children by his first wife, the remaining two-thirds of 
his estate were to be held in trust for his own children 
until they attained majority. Mrs. Goetz had a power 
of sale of her third and the executors as to the remaining 
two thirds. Now, the executors, subsequently, under 
the authority of that power, made a deed of this prop¬ 
erty to Felix Brown and Felix Brown subsequently con¬ 
veyed to the defendant, and upon that deed made by the 
executors to Felix Brown, Mrs. Goetz or Mrs. Brown, 
who had a life estate in one third and a dower right in 
the whole, and the power of sale as to that third, en¬ 
dorsed the following release: 

“Know all men by these presents that I, Walli Brown, 

137 widow of Adolphus Brown, deceased, in consideration 
of Fifteen Hundred Dollars ($ 1 , 500 . 00 ), to me paid by 
the within named Felix Brown, do grant, remise, re¬ 
lease, and quit claim unto the said Felix Brown, all 
my right, title and interest and dower in and to the 
within described premises.” 

Now, the question upon the former trial and on the 
appeal to the Appellate Division was as to the operation 
and construction of that release. Was it merely a re¬ 
lease of Mrs. Brown’s own interest in the property, that 
is, of her life estate in the third and of her dower right 
in the rest, or an exercise of the power of sale? If 
it was an exercise of the power of sale, then it barred 
1 the remaindermen; if it was a mere release, then it left 
the remainder outstanding. 

The Court: What effect did his marriage have on 
the validity of the will? 

Mr. Cardozo: I don’t understand that the will of 
a man is in any way effected by a subsequent marriage, 
except as to after-bom children, in case there were such 
children, who would then receive such interest as would 
come to them in the case of his dying intestate; but 
there are none such here. Some of these remainder- 


Digitized by Tooele 



47 


men have since conveyed and quit claim their interest 139 
to the defendant, but at least one other, the share of 
the infant child of Max Goetz, has never been released 
and is still outstanding, and if, as under the decision 
of the Appellate Court it would seem to be clear, this 
release was merely a release of the life estate vested in 
Mrs. Brown, there is an outstanding interest in the re¬ 
mainder and the title is therefore defective. 

Mr. Johnston: Upon that opening we ask your Hon¬ 
or to dismiss the complaint on the ground that the 
cause of action stated would be an action for damages 
and not for equitable relief, and the cause of action stat¬ 
ed in the complaint and in the cause of action is wholly 
an action for common-law relief and is totally incon¬ 
sistent with the cause of action they have stated here. 

Mr. Cardozo: I should say upon the last trial, as 
appears by the record, the complaint was amended by 
adding an allegation to the prayer that a lien be im¬ 
pressed upon the property to the extent of the price 
which had been paid under the contract, and that of 
course, makes a contract for equitable relief even if spe¬ 
cific performance be refused. 

The Court: Motion to dismiss denied. 

Mr. Johnston: We except. 141 

By Mr. Esberg: Plaintiff offers in evidence a deed 
dated March i, 1873, from Robert McClay and Georgie, 
his wife, to Adolphus Brown and Felix Brown, which 
deed is acknowledged March 15,1873, and recorded in 
the office of the Register of the City and County of New 
York in Liber 1251 of Conveyances, page 277, on 
April 1 st, 1873. This deed conveying the premises 
Number 50 Lewis Street, conveys part of the premises 
referred to in the complaint. 
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142 Received and marked Plaintiff’s Exhibit “A.” It is 
sufficiently described above. 

Plaintiff offers in evidence a deed dated May 17, 1871, 
from Daniel M. Edgar and Julia, his wife, to Adolphus 
Brown and Felix Brown, which deed is acknowledged 
May 18, 1871, and recorded in the office of the Regis¬ 
ter of the City and County of New York, on May 24,1871, 
in Liber 1160 of Conveyances, page 685, which deed 
conveys the premises Number 52 Lewis street, the bal¬ 
ance of the realty described in the contract annexed to 
the complaint. 

Received and marked Plaintiff’s Exhibit “B.” It is 
sufficiently described above. 

Plaintiff offers in evidence the will of Adolphus 
Brown, dated, subscribed and attested May 10th, 1865, 
recorded in the office of the Surrogate of the County of 
New York, in Liber 227, at page 190, and also the proofs 
presented on the presentation of such Last Will and 
Testament for probate, and the papers admitting such 
will to probate as a will of personal property only. 

Received and marked Plaintiff’s Exhibit “C.” 

This is as follows: 

“In the Name of God, Amen! 

I, Adolph Brown, of the City of New York, being of 
the age of forty-one years, and of sound mind and 
memory, do make, publish and declare this, my last 
Will and Testament in manner following, that is to say: 

First: I give, devise and bequeath unto my friend 
Walli Goetz, all my furniture and household articles, 
and also one-third of the rest, residue and remainder of 
my estate, real as well as personal, to have and to hold 
the same unto her during her lifetime and after her 
death to be divided in such a manner that two-thirds 
thereof shall go to her children, and one-third thereof 
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to my children. I expressly provide, however, that my 145 
said friend shall have possession of the property so 
given, devised or bequeathed to her, and be entirely free 
in the administration of the same, with full power to sell 
and dispose of the same or any part thereof and shall 
not be required to give any security whatsoever. 

Secondly: I give, devise and bequeath the remain¬ 
ing two-thirds of all the rest, residue and remainder of 
my property, real as well as personal, to my children to 
be divided between them share and share alike. And I 
hereby provide that the property hereby devised or be¬ 
queathed to my children shall be converted into money 
and the share of each child be safely invested in good 
security during his or her minority, and the interest or 140 
income derived therefrom, be applied to the education 
and maintenance of my said children, until they become 
of age respectively. 

Thirdly: I hereby dispose of and commit the cus¬ 
tody and tuition of my children during their minority 
and for such time as they respectively remain unmar¬ 
ried, to my said friend, Walli Goetz. 

Lastly: I hereby nominate and appoint my friends, 

John F. Miller, of Greenpoint, and Phillip Michel, of 
Staten Island, and my brother, Felix Brown, to be exe* 
cutors of this my Last Will and Testament. 

'••• * ' ’ ' 147 

In witness whereof, I have hereunto set my hand and 

seal this Tenth day of May, One Thousand Eight Hun¬ 
dred and Sixty-five. 

ADOLPH BROWN. (L. S.) 

The above instrument consisting of one sheet, was at 
the date thereof signed, sealed, published and declared 
by the said Adolph Brown as and for his Last Will and 
Testament in his presence and in presence of each other 
have subscribed our names as witnesses thereto. 
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148 Aaron Frank, No. 338 2d Ave., New York. 

Michael Brophy, No. 54 Chambers St., N. Y. 

It was then admitted that this will was admitted as a 
will of personal property only. 

Plaintiff offers in evidence a paper in the words and 
figures following: 

“Know all men by these presents that I, Walli Brown, 
widow of Adolphus Brown, deceased, in consideration of 
Fifteen Hundred Dollars, to me paid by the within 
named Felix Brown, do grant, remise, release and quit 
claim unto the said Felix Brown all my right, title and 
interest and dower in and to the within described prem¬ 
ises. 

149 

“In witness whereof. I have hereunto set my hand and 

seal, this-day of June, in the year One Thousand 

Eight Hundred and Se»«*«.,-iix. 

“WALLI BROWN. (L. S.) 

“Signed, sealed and delivered in presence of Louis A. 
Wagner.” 

Received and marked Plaintiff’s Exhibit “D.” 

Mr. Esbefg: And we also offer in evidence the ac¬ 
knowledgment to that instrument in the words and 
figures followine: 

„ State of New York: 

150 

City and County of New York, ss.; 

“On this 16th day of June, 1876, before me personally 
came Walli Brown, widow, to me known and known to 
me to bft the person described in and who executed the 
foregoing release of dower, and to me acknowledged 
that she executed the same. 

“LOUIS A. WAGNER, 
“Notary Public, 
“Kings Co., N. Y.” 

Received and marked Plaintiff’s Exhibit “E.” 
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Mr. Esberg: Plaintiff offers in evidence the original 151 
contract of sale, of which a copy is annexed to the com¬ 
plaint and which is admitted by the answer. 

Received and marked Plaintiff’s Exhibit “F.” It will 
be found in full annexed to the complaint. 

Charles E. Hoffman, a witness called on behalf of 
the plaintiff, being duly sworn, testified as follows: 

Direct Examination: 

I am an accountant and employed with Mr. E. S. 
Rapallo, of the firm of Holmes, Rapallo & Kennedy, at¬ 
torneys at law. I knew Walli Goetz in her life-time. I 
knew her about two years before she died. I also knew ^gg 
two of Walli Goetz’s children. I knew Walli Goetz’s 
first husband by sight and reputation. The two children 
of Walli Goetz whom I knew were a Max Goetz and 
Julia Goetz. Max Goetz is dead; he died in Jersey City 
where I am living. I know of my own knowledge that 
Max Goetz was married during his lifetime to a Emma 
Bain. She is here in Court. I have known Emma Bain 
for about thirty-three years. I know of my own knowl¬ 
edge that there was one child born of the marriage be¬ 
tween Max Goetz and Emma Bain—a girl, who will be 
sixteen years old next December. This young lady 
is now living with her mother, the widow of Max Goe£z, 
in Jersey City. I have known Julia Goetz, the sister of 153 
Max Goetz for about thirty years; she is now living in ; 
California. 

No Cross Examination. 

It is admitted that Walli Goetz and Walli Brown are 
the same person and that Walli Goetz subsequently in¬ 
termarried with Adolphus Brown. 

Emma B. Goetz, a witness called on behalf of plaintiff, 
being duly sworn, testified as follows: 

Direct Examination: 
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154 My full name is Emma Bain Goetz, my maiden name 
was Emma Bain. I married Max Goetz in Jersey City 
on March 6, 1884. My husband, Max Goetz, died on 
October 3, 1893, in St. Louis. There was one child 
born of the marriage between me and Max Goetz. That 
child was a girl named Julia Virginia Goetz. She will 
be sixteen years old in December. She is living with 
me. I know my sister-in-law, Julia Goetz. She married 
my brother. His name is Robert B. Bain. She is still 
alive and is now living in California, with my brother, 
her husband; the latter is still alive, I knew my mother- 
in-law, Walli Goetz or Walli Brown, during her life¬ 
time. She is now dead; she died about three years ago. 

255 My husband was the son of Walli Goetz and Julia Goetz 
was the daughter of Walli Goetz. This is the same 
Walli Goetz who subsequently married Adolphus 
Brown. 

Cross Examination: 

My husband died in St. Louis; I saw him. I was liv¬ 
ing there at the time. My husband died before his 
mother, Walli Brown; my husband was dead long before 
Mrs. Brown. 

Auguste Fraenznick, a witness called on behalf of 
plaintiff, testified as follows, after being duly sworn: 

156 Direct Examination: 

I am a daughter of Adolphus Brown. I remember 
Walli Goetz. I am not a daughter of Walli Goetz. I 
was born before Walli Goetz married my father. At the 
time my father married Walli Goetz, he was a widower. 
My father died March 9th, 1875. He married Walli 
Goetz about five years before that. I think that she was 
eight years his housekeeper before he married her. At 
the time Walli Goetz and my father were married, I had 
two sisters; they are still alive. At the time of the mar- 
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riage between Walli Goetz and my father, Walli Goetz 157 
had two children from her first husband. She brought 
these two children into my father’s house. The names 
of these two children were Julia Goetz and Max Goetz; 

Max! was the elder. I know that Max Goetz is dead. 

I know that Julia Goetz is alive and is living in Cali¬ 
fornia. She married Mr. Bain, brother of her sister- 
in-law’s. Max Goetz married Miss Bain and Julia 
Goetz married Mr. Bain. I know the daughter of Max 
Goetz. She will be sixteen years old next December. 
Walli Brown is dead. She died at my house on Janu¬ 
ary 15th, 1897. 

Cross Examination: 

158 

At the time of Walli Brown’s death, Max Goetz was 
already dead; he was dead a year before. 

It is stipulated on the record that one per cent, of 
the amount of the contract price with the disbursements 
that Messrs. Kantrowitz and Esberg made, is a reason¬ 
able fee for searching the title, that is to say, $287.75, 
which is one per cent, of the purchase price and $21.73 
the actual disbursements. 

Joshua Kantrowitz, a witness called on behalf of 
plaintiff, being duly affirmed, testified as follows: 

Direct Examination: 15 # 

I am an attorney duly admitted to practice by the 
Supreme Court of the State of New York. I am one 
of the firm of Kantrowitz & Esberg, who were the at¬ 
torneys for the plaintiff in the matter of the contract 
and searching of the premises referred to in the com¬ 
plaint. I searched the title to the premises numbers 50 
and 52 Lewis street at the request of the plaintiff. I 
searched the records very carefully and found nothing of 
record referring to this property signed or purporting 
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160 to be signed by Walli Brown, except the instrument 
marked “Plaintiff's Exhibit ‘D,’” and the acknowledg¬ 
ment thereto marked Plaintiff's Exhibit “E." No other 
instrument either from Walli Brown or Walli Goetz 
was found by me on record referring to the above 
property. 

Q. What, if anything, did you state to Mr. Weber or 
to his counsel, Mr. Goebel at the time finally fixed for 
closing title relative to the reasons or grounds upon 
which you rejected title on behalf of the plaintiff in this 
action? 

Mr. Johnston: Objected to as incompetent, im¬ 
proper, immaterial and not the best evidence, and 
secondary. 

Objection overruled. Exception to defendant. 

A. I told Mr. Goebel and Mr. Weber in Mr. Goebel’s 
presence, that on behalf of Mrs. Weinstein, I rejected 
title and refused to take title upon the ground that under 
Exhibits “D” and “E,” Walli Brown had not made a 
valid exercise of the power of sale. 

I am one of the attorneys for the plaintiff in this ac¬ 
tion. I attended at the office of Mr* L. S. Goebel, No. 

162 

141 Park Row, New York City, on the 27th day o! 
February, 1899, relative to the matter of this contract. 
The date to which I refer is the date alleged in the com¬ 
plaint as the date of the rejection of the title. I remem¬ 
ber that occasion. Mr. Goebel was there. So also was 
Mr. Weber, the defendant. Mrs. Weinstein also was 
there. 

Q. What did you say to Mr. Goebel in the presence 
of Mr. Weber at that time? 
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Mr. Johnston: Objected to. 163 

Objection overruled. Defendant excepts. 

A. I stated I came to reject—— 

The Court: Did you state reasons? 

The Witness: I did, sir. 

Q. What reasons did you state? 

Mr. Johnston: Objected to, same grounds. 
Objection overruled. Defendant excepts. 

A. I stated that the instrument on record purporting 164 
to be a transfer of dower right did not show any exer¬ 
cise of the power of disposal contained in the will of 
Adolphus Brown, and furthermore that the Walli Goetz 
or Walli Brown who had the right of disposal had died, 
leaving a son and a grand-child, and that the grand¬ 
child was an infant, and Mr. Goebel stated that he could 
not get the deed from the infant naturally, and further¬ 
more that the acknowledgment to that instrument pur¬ 
ported to be an acknowledgment to an instrument con¬ 
veying right of dower only. 

Q. I show you Plaintiff’s Exhibits “D” and “E” and 
ask you if those are the instruments to which you re- 
ferred in that conversation? 

A. Those are the ones. 

Q. At the time that you rejected title, was there on 
record in the Register’s office in the County of New 
York, any other instrument than Plaintiff’s Exhibits 
“D” and “E” signed by or purporting to be signed by 
Walli Brown or Walli Goetz relating to this title? 

Mr. Johnston: I.object to the form of that ques¬ 
tion and that it is calling for a conclusion of the 


Digitized by Tooele 



50 


166 witness, incompetent and hearsay, and not the best 
evidence. 

Mr. Esberg: I will change it; was there on record 
and did you find on record? 

A. I searched the record and didn’t find any. I 
searched it very carefully and very thoroughly. 

Q. Did you find on record any instrument, deed or 
other paper executed or purporting to be executed rela¬ 
tive to this title by any of the children of Walli Goetz or 
Walli Brown? 

167 Mr. Johnston: I object to that as incompetent, 
immaterial and improper and not within the issues. 

The Court: It seems to me you are proving a 
negative. 

Mr. Esberg: I have got to a certain extent to 
show that there was no disposal of this interest. If 
they only had allowed the admission of Mr. Goebel, 
I should have been content to rest on that. 

Mr. Johnston: This is not an action at law, sir, 
and if these things are on record now your Honor 
wont deny us relief or wont grant them relief 
16S against us if we are able to give good title, under 
the theory of their case, so I don’t see how this can 
possibly be made material whether it was then or 
not 

The Court: Ojection overruled. Defendant ex¬ 
cepts. 

A. I did not find anything of record in that regard. 

Q. Did you have any conversation in Mr. Weber’s 
presence with Mr. Goebel at that time relative to ob- 
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taining any deeds or conveyances from Walli Browns 169 
children? A. I did. 

Q. What conversation did you have with Mr. Goebel 
on that subject in Mr. Weber’s presence at that time? 

Mr. Johnston: Objected to on all the grounds 
previously stated. 

Objection overruled. Defendant excepts. 

A. Mr. Goebel stated that he felt quite sure he could 
get the release and had been exerting himself to get the 
release from the adult child of Walli Brown or Walli 170 
Goetz, but that the infant he could not obtain. The in¬ 
fant lived in Jersey at the time and he was negotiating to 
see what possible terms could be made, and the result 
was that he said he could not get it and wouldn't try 
for it. That infant to whom 1 refer is Julia Virginia 
Goetz, of Jersey .City. 

(No Cross Examination). 

Mr. Esberg: I ask your Honor for leave to amend 
the complaint in the same particular it was amended 
on the last trial, and as appears on p^ge 46 of the 
printed case, which reads as follows: I desire to 
amend two or three words in our prayer for relief. 

I would like to add right at the end before the 
words ‘That the plaintiff may have such further re¬ 
lief,” I desire to add, “that if such contract of pur¬ 
chase cannot be specifically performed, that then the 
One Thousand ($1,000) Dollars paid on the con¬ 
tract and the fees for searching and disbursements, 
with interest on said respective sums be made a 
charge and lien upon the property.” I think it is 
covered by and through the further relief, but I 
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would like to have that specific addition. The 
amendment was already made and I suppose as a 
matter of strict right, the motion need not be made 
again. 

Mr. Schultz: That is all right. Motion granted. 

Mr. Johnston: Objected to on the ground it is 
not within the power of the Court to change the 
cause of action on the trial and this does charge the 
cause of action. 

Objection overruled. 

Defendant excepts. 

Mr. Esberg: There was also an amendment made 
at the last trial of a technical nature, as to the de¬ 
scription of the various deeds referred to in the com¬ 
plaint in paragraph 3, instead of the words “duly 
conveyed the premises described in the contract,” 
“duly conveyed part of the premises described in 
the contract.” And at the end of that paragraph add 
“on May 17th, 1871, Daniel M. Edgar and Julia, his 
wife, conveyed by deed, to Adolphus Brown and 
Felix Brown, the balance of the realty referred to 
in the complaint, such deed being recorded May 
24th, 1871, in Liber 1160 of Conveyances, page 

685." 

The amount of the deposit is $1,000, the interest 
since the deposit is $224, and the amount of the one 
per cent, for services and the disbursements aggre¬ 
gate $309.48 and the interest is $66.84, making a 
total of $1,600.32. 

Plaintiff Rests. 
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Mr. Johnston: I ask your Honor to dismiss the 175 
complaint upon the following grounds : 

First, upon the grounds stated in my demurrer 
ore tenus; second, on the ground the conveyance by 
Walli Goetz of all the right, title and interest which 
she had in these premises, being Plaintiff’s Exhibit 
<4 D,” conveyed to the grantee therein named, all the 
right, title and interest which the said Walli Goetz 
had in and to the premises, and also conveyed the 
title to her one third interest under the will of 
Adolphus Brown or Adolph Brown, and was a suffi¬ 
cient exercise of the power of sale given to her by 
the first paragraph of the said will, and also upon 
the ground that the plaintiff has failed to show that 
the title is unmarketable for the reason that this 176 
deed, Plaintiff’s Exhibit 4, D” was a sufficient con¬ 
veyance of one third of this property and of the 
right, title and interest that Walli Goetz had in and 
thereto; and also a sufficient exercise of the power 
of sale given her by this will and for the further rea¬ 
son that the plaintiff has failed to show that there 
was no conveyance from the child of Walli Goetz 
who survived her to the defendant or his grantor 
and under this will the remainder here was to a 
class; it is to take effect after her death. There was 
no vested remainder in these children. Her son, 

Max Goetz, who was the father of this child who is 
claimed to be a minor at this date and who, it is 
claimed, we did not procure a conveyance from, died 
prior to his mother, and the remainder here any- 177 
way is to a class, it is to the children of Walli Goetz 
and the plaintiff has failed to show that we have 
been unable to procure, and on the contrary has 
shown that we offered to procure a deed for a con¬ 
veyance from the surviving daughter of Walli 
Goetz at that time. 
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Motion denied. Defendant excepts. 

Defendant offers in evidence a deed bearing 
date May 9th, 1876, made by Philip Michel and 
John F. Miller, Executors of the Last Will and 
Testament of Adolphus Brown, deceased, to 
Felix Brown, conveying the premises in question 
and one other piece of property, and containing 
this recital, “ being the same premises heretofore 
owned by Adolphus and Felix Brown as co-part¬ 
nership property,” and acknowledged on June 
16th, 1876,and which also contains the conveyance 
by Walli Brown, being Plaintiff's Exhibit “D,’’ 
and the acknowledgment by her thereto, which 
is Plaintiff’s Exhibit - E.” 

Received and marked Defendants Exhibit 1 > 
which is as follows: 

This indenture, made the ninth day of May, in the 
year of our Lord One Thousand Eight Hundred and 
Seventy-six, between Philip Michel and John F. Miller, 
executors of the last will and testament of Adolphus 
Brown deceased, parties of the first part, and Felix 
Brown of the City of New York, party of the second 
part : 

Witnesseth, that the said parties of the first part, by 
180 virtue of the power and authority to them given in and 
by the said last will and testament, and for and in con¬ 
sideration of the sum of four thousand five hundred 
($4,5°°) dollars, lawful money of the United States of 
America, to them in hand paid, at or before the enseal¬ 
ing and delivery of these presents, by the said party of 
the second part, the receipt wherebf is hereby acknowl¬ 
edged, and the said party of the second part and his 
heirs forever released and discharged from the same by 
these presents, have granted, bargained, sold, aliened, 
released, conveyed and confirmed, and by these presents 
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do grant, bargain, sell, alien, release, convey and confirm 181 
unto the said party of the second part, his heirs, execu¬ 
tors and assigns forever, all those three certain lots, 
pieces or parcels of land with the buildings thereon 
erected, situate, lying and being in the city of New York, 
known and distinguished on a map entitled u map of 
lots of ground belonging to the estate of William Edgar, 
situate in the Thirteenth Ward of the City of New York, 
surveyed September, 1829, by Daniel Ewen, City Sur¬ 
veyor, as tots numbered 32 (thirty-two), 33 (thirty-three) 
and 34 (thirty-four), and which taken together are 
bounded and described as follows : Beginning at a point 
on the easterly side of Lewis* street, at the distance of 
one hundred (100) feet northerly from the northeasterly 182 
corner of Lewis and Delancey streets, and thence run¬ 
ning easterly on a line parallel with Delancey street, one 
hundred and one feet ten inches (101 ft. 10 in.), more or 
less; thence northerly par illel with Lewis street twenty- 
five feet (25 ft.); thence westerly parallel with Delancey 
street one foot ten inches (1 ft. 10 in.), more or less; 
thence again northerly and parallel with Lewis street 
twenty-five (25 ft.) feet, thence easterly and again par¬ 
allel with Delancey street one foot and six and three- 
eighths inches (1 ft. 6 }i in.), more or less; thence nor¬ 
therly and again parallel with (or nearly so) Lewis 
street twenty-five feet (25 ft.); thence westerly parallel 
with Delancey street one hundred and one feet four and 183 
one-quarter inches (101 ft. 4^ in.) to the easterly side 
of Lewis street; thence southerly along the easterly side 
of Lewis street seventy-four feet ten and one-quarter 
inches (74 ft. 10 % in.) more or less, to the point or place 
of beginning, being the same premises heretofore owned 
by Adolphus and Felix Brown as copartnership property. 

Together with all and singular the edifices, buildings, 
rights, members, privileges, advantages, hereditaments 
and appurtenances to the same belonging or iti any wise 
appertaining; and the reversion and reversions, remain- 
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- 184 der and remainders,rents,issues and profits thereof. And 
also,all the estate,right,title,interest,claim and demand 
whatsoever,both in law and equity,which the said testa¬ 
tor had in his lifetime,and at the time of his decease,and 
which the said parties of the first part, have by virtue of 
the said last will and testament, or otherwise, of,in and 
to the same, and every part and parcel thereof, with the 
appurtenances : To have and to hold the said premises 
above mentioned and described,and hereby granted and 
conveyed, or intended so to be, with the appurtenances, 
unto the said party of the second part, his heirs and as¬ 
signs, to this their only proper use, benefit and behoof 
forever. Subject however to all mortgages,taxes and as¬ 
sessments, covenant, grant, promise and agree to and 
with the said party of the second part, his heirs and as- 

185 signs, that the said party of the second part,his heirs and 
assigns,shall and lawfully may from time to time and at 
all times forever hereafter peaceably and quietly have, 
hold, use, occupy, possess and enjoy, all and singular the 
said hereditaments and premises hereby granted and 
conveyed, or intended so to be, with their and every of 
their appurtenances, and receive and take the rents, 
issues and profits thereof, to and for his and their own 
use and benefit without any lawful let, suit, hindrance f 
molestation,interruption or denial whatsoever, of, from 
or by them the said parties of the first part, their suc¬ 
cessors or assigns, or of, from or by, any other 
person or persons, whomsoever lawfully claiming, or 
who shall or may lawfully claim hereafter, by from or 
under them or by, from or under their right, title,inter- 

186 est or estate, and that free and clear, and freely 
and clearly discharge, acquitted and exonerated 
or otherwise well and sufficiently saved, defended, 
kept harmless and indemnified by them the said 
parties of the first part, their successors and 
assigns, of, from and against all and all man¬ 
ner of former and other gifts, grants, bar¬ 
gains sales, mortgages, judgments and all other 
charges and incumbrances whatsoever had, made. 
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committed, executed or done .by them, the said parties 187 
of the first part, or by, through or with their acts, deeds, 
means, consent, procurement or privity. 

In witness whereof, the parties of the first part have 
hereunto set their hands and seals the day and year first 
above written. 

JOHN F. MILLER. (L. S.) 

Executor. 

PH. MICHEL. (LS.) 

Executor. 

Sealed and delivered 

in the present of ^gg 

Louis A. Wagner. 

Defendant now offers in evidence a deed bearing 
date of March 24th, 1880, made by Christina Bitter, 
wife of Henry A. Bitter, of the City, County and 
State of New York, and the said Henry A. Bitter, 
said Christina Bitter being one of the children and 
heirs at lkw of Adolphus Brown, deceased, grantors 
to Felix Brown, and conveying the premises in 
question, duly acknowledged before Louis A. Wag¬ 
ner, as Notary Public, on March 24th, 1880, and re¬ 
corded in the office of the Register of the City and 
County of New York in Liber 1533, of Conveyances, 
page 347, April 14th, 1880, at 1.45 p. m. 

Received and marked Defendant’s Exhibit 2. 


% 
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IDO The following is a statement of the contents of 

said exhibit: 


Christina* Bitter, wife of 
Henry A. Bitter, and 

Henry A. Bitter, said 

Christina Bitter being one 
of the children and heirs- 
at-law of Adolphus 
Brown, deceased 
to 

Felix Brown. 


Deed with covenants 
against grantor with 
covenant agst. Grantors' 
acts. Dated March 24, 
1880. Ackd. March 24, 
1880. Reed. April 14, 
1880. Liber 1533 of 
Convs. p. 347, Cons. $1 
and other valuable consid¬ 
eration. 


Conveys all the right, title and interest of the said 
Christina Bitter one of the children and heirs-at-law of 
Adolphus Brown, deceased, in and to those three lots 
in the thirteenth ward, beginning at a point cn the 
easterly side of Lewis street, 100 feet northerly from 
the northeast corner of Lewis and Delancey streets, 
running easterly 101 feet 10 inches; thence northerly 
75 feet, thence westerly 101 feet 4 inches; thence south¬ 
erly along Lewis street, 75 feet, to the point or place 
of beginning be said several dimensions more or less; 

19 ^ it being intended to convey all the interest of the par¬ 
ties of the first part in and to all premises the said 
Adolphus Brown may have, owned or been interested 
in, situate on the easterly side of Lewis street, between 
Delancey and Rivington streets. Subject to all liens. 
(Being premises of which those in question form a 
part). 


• Defendant now offers in evidence, deed bearing 
date April 3d, 1880, made by Rosa Watteyne, of the 
City, County and State of New York and Henry 
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Watteyne, her husband, the said Rosa Watteyne, 198 
being one of the children and heirs at law of 
Adolphus Brown, deceased, as grantors to Felix 
Brown. Conveys the premises in question, duly 
acknowledged on April 3d, 1880, and recorded in 
the office of the Register of the City and County 
of New York in Liber 1533, of Conveyances, at 
page 346 on April 14th, 1880, at 1.25 p. m. 

Received and marked Defendant’s Exhibit 3. 

The following is a statement of the contents of 
said deed: 


Rosa Watteyne and Hen¬ 
ry Watteyne, her hus¬ 
band, the said Rosa Wat¬ 
teyne, being one of the 
children and heirs-at-law 
of Adolphus Brown, de¬ 
ceased, 

to 

Felix Brown. 


Conveys all the right, title and interest of the said 
Rosa Watteyne, as one of the children and heirs-at- 195 
law of Adolphus Brown, deceased, to same premises, 
with same recitals as last deed. (Exhibit 2). 

It is admitted that Rosa Watteyne, the grantor 
in the last exhibit was formerly ,Rosa Brown. It 
is also admitted that Adolph and Adolphus Brown, 
as used in the conveyances heretofore and here¬ 
after, and in the will is one and the same person. 

Defendant now offers in evidence, deed bearing 
date April 9th, 1880, made by Auguste Fraenznick 


Deed Covenants against 
Grantors’ acts. Dated 
April 3, 1880. Ackd. 
April 3, 1880. Recorded 
April 14, 1880. Liber 1533 
of Convs. p. 346, $1 and 
other valuable considera¬ 
tion. 
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190 of the City, County and State of New York, and 
Ferdinand Fraenznick, her husband, said Auguste 
Fraenznick being one of the children and heirs at 
law of Adolphus Brown, deceased, grantor, to Fe¬ 
lix Brown, grantee. Conveys the said premises. 
This deed is acknowledged on April 9th, 1880, and 
is recorded in the office of the Register of the 
City and County of New York in Liber 1533 of 
Conveyances, page 344, on April 14th, 1880, at 
1.25 p. m. 

Received and marked Defendant’s Exhibit 4. 

The following is a statement of the contents of 
197 said deed: 


Auguste Fraenznick and 
Ferdinand Fraenznick, 
the said Auguste Fraenz¬ 
nick, being one of the 
children and heirs-at-law, 
of Adolphus Brown, de¬ 
ceased, 

to 

198 Felix Brown. 


Deed Covenants against 
Grantors’ acts. Dated 
April 9, 1880. Ackd, April 
9, 1880. Recorded April 
14, 1880, Liber 1533 of 
Convs. p. 344. Cons. $1 
and other valuable con¬ 
sideration. 


Conveys all the right, title and interest of the said 
Auguste Fraenznick as one of the children and heirs 
at law of Adolphus Brown, deceased, to same prem¬ 
ises with same recitals as in prior deed. 

Bitter to Brown (Exhibit 2). 

Defendant offers in evidence, a deed bearing 
date September 13th, 1884, made by Felix Brown, 
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of the City, County and State of New York, and 199 
Ernestine Brown, his wife, as grantors, to Joseph 
Weber, as grantee, acknowledged on September 
25th, 1884, and recorded in the office of the Reg¬ 
ister of the City and County of New York, in 
Liber 1822 of Conveyances, at page 311, on Sep¬ 
tember 26th, 1884, at 12.42 p. m. and conveys the 
premises in question. 

Received and marked Defendant's Exhibit 5. 

The following is a statement of the contents of 
said deed: 


Felix Brown and Ernestine 
Brown, 

to 

Joseph Weber. 


Deed, Full Covenant and 
, Warranty. Dated Sept. 
i 13th, 1884. Ackd. Sept. 

25, 1884. Liber 1822 

Convs. p. 311. Sept. 26th 
1884. $21,500. 


200 


Conveys three lots described in the foregoing con¬ 
veyances being Lots No. 32, 33 and 34 on map on file in 
the Register’s Office of the City and County of New 
York, entitled “Map of Lots of ground belonging to the 
estate of William Edgar, situate in the 13th Ward of 
the City of New York, surveyed September, 1829, by 
Daniel Ewen, City Surveyor (being premises of which 
those in question form a part). 

Defendant offers in evidence, a deed bearing date 
the 19th day of January, 1899, made by Julia Bain 
and Robert Beresford Bain of the County of Alame¬ 
da, State of California, parties of the first part and 
Joseph Weber of the County of Hudson and State 
of New Jersey, party of the second part, conveys 
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202 the premises in question and another piece of 
property, which deed is acknowledged on January 
19th, 1899 before a Notary Public in and for the 
County of Alameda, State of California, and bears 
the certificate of the County Clerk and Clerk of the 
Superior Court of Alameda County, bearing date 
the 30th of January, 1899, that the Notary is a No¬ 
tary and duly commissioned and qualified and au¬ 
thorized by law to take the same, and that he is 
well acquainted with the handwriting of the No¬ 
tary and believes the signature to the proof of ac¬ 
knowledgment to be genuine and that the instru¬ 
ment is executed and acknowledged according to 

203 the laws of the State of California; which deed is 
recorded in the office of the Register of the City 
and County of New York, on October 24th, i 899 » 
at 12.10 p. m. in block series of conveyances, sec¬ 
tion 2, Liber 72, page 402, and indexed under block 
number 328 on the land map of the City of New 
York. 

Received and marked Defendant s Exhibit 6. 

A statement of the contents of this exhibit is as 
follows: 


204 Julia Bain and Robert 
Beresford Bain 
to 

Joseph Weber. 


Deed, Bargain & Sale. 
Dated January 19, 1899. 
Ack’d Jan. 19, 1899. Rec. 
Oct. 24, 1899, in Section 
2, Liber 72, p. 402, and in¬ 
dexed under Block No. 
328, on the Land Map of 
the City of New York, 
Cons. $1.00. 


Conveys the three lots described in foregoing deed. * 
Recited the deed in Liber 1822 of Convs. on page 311, 
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also recites the party of the first part hereto being the 205 
daughter of the Walli Goetz since deceased, mentioned 
in the Last Will and Testament of one Adolphus 
Brown, deceased, on probate in the office of the Clerk 
of the Surrogate's Court of the City and County of New 
York. 


Defendant offers in evidence the deed which was 
tendered by the defendant to the plaintiff, and 
which bears date the third of August, 1898, made by 
Joseph Weber and Elizabeth Weber, his wife, of 
the County of Hudson and State of New Jersey, 
formerly of the City of New York, to Rachel Wein¬ 
stein, of the Borough of Manhattan, City of New 
York, consideration named being $27,775, purport¬ 
ing to convey the premises described in the com¬ 
plaint, subject to three mortgages aggregating 
$7,000, now liens on the premises, full covenances 

and general warranty, and acknowledged on the 
third day of August, 1898. 


Received and marked Defendant’s Exhibit 7. It 
is sufficiently described above. 

Philip Michel, called as a witness in behalf of the de¬ 
fendant, being duly sworn, testifies as follows: 

Direct Examination by Mr. Schulz: 

I live on Staten Island. I knew Felix Brown and 
Adolph Brown during their lifetime. I was a relative. 
My wife was his sister. I was his brother-in-law. Both 
Browns were my brother-in-laws. I knew them at the 
time they were in business in Lewis Street. Their busi¬ 
ness was all sorts of manufacturing and steam engines, 
and all sorts of iron work. They were in partnership. 
The firm name under which they did business was A. 
& F. Brown; Adolph and Felix Brown was the firm. 
I knew -them while they were doing business under the 
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208 name of A. & F. Brown since 1853. They had always 
been doing business under that firm name since that 
time. I was one of the executors of the last will and 
testament of Adolph Brown, and I qualified as execu¬ 
tor. I have seen Messrs. Adolph and Felix Brown write. 
I am familiar 4 with their style of handwriting. This 
paper shown me has signatures in the handwriting of 
Messrs. Adolph and Felix Brown to whom I have re¬ 
ferred. Those are the signatures of Adolph Brown and 
Felix Brown. 

Mr. Schulz: I offer in evidence, the instrument, 
the signatures to which the witness has just identi¬ 
fied or testified to, and which is endorsed “Article 
of copartnership,” dated the 21st day of June, 1870, 
made between Adolphus Brown of the City of New 
York, machinist, party of the first part and Felix 
Brown, of the said City, party of the second part, 
and which contains a recital as to the disposition 
of the firm property in the event of the death of 
either of the members of the firm. 

Received and marked Defendant’s Exhibit 8. 

This exhibit is an article of co-partnership bearing 
date June 21, 1870, between Adolphus Brown and Felix 
Brown, both of the City of New York, recites that the 
parties thereto were then co-partners in business as 
machinists, and they had agreed to continue as such 
under the firm name and style of A. & F. Brown in the 
manufacturing of machinery on the premises, Nos. 57, 
59 and 61 Lewis Street, in the City of New York, and 
such other places as might be mutually agreed upon; 
the copartnership to continue for the term of ten years, 
all gains, profits and increase and debts and obligations 
to be borne in equal proportions. After a number of 
clauses that are immaterial to the issues herein, this 
exhibit contains the following clause: “And it is mutu¬ 
ally covenanted and agreed by and between the said 
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“Copartners, that in case either of them shall die be- 211 
“fore the expiration of the said Copartnership Term, 
“then that an appraisement, valuation and accounting 
“shall be immediately had made and taken by the said 
“Surviving Partner and the Executors or Administra¬ 
tors of the deceased partner of all the then existing 
“copartnership property, effects, debts, cl^jms, moneys, 
“demands, profits, contracts, and of every other article 
“and thing belonging to the said copartnership, and that 
“the surviving partner shall after deducting from the 
“aggregate amount of the said valuation appraisement 
“and accounting all debts, dues and demands then due 
“and owing by the said Copartnership Firm, pay to the 
“said Executors or Administrators of the said deceased 212 
“Partner one equal half of the balance of the said 
“amount of such valuation, appraisement and account¬ 
ing in manner following that is to say, one fifth part 
“thereof every year from the date of such valuation, ap¬ 
praisement and accounting with interest thereon from 
“such date until the whole thereof shall be fully paid and 
“discharged; the first yearly payment to begin and be 
“made in one year from the aforesaid date, and upon a 
“satisfactory appraising, valuation and accounting be- 
• “ing made as aforesaid the said Copartnership business, 

“and the said property and effects of the said Copart¬ 
nership Firm shall become the Sole exclusive prop¬ 
erty of the said Surviving Partner absolutely.” 

The said exhibit is signed and sealed by the parties 
thereto and witnessed by Charles K. Taylor, 75 Nassau 
Street, as subscribing witness. 

Mr. Schulz: I offer in evidence letters testamen¬ 
tary issued to John F. Miller, Felix Brown and 
Philip Michel out of the Surrogate’s Court, New 
York County, dated the fifth day of April, 1875. 

Received and marked Defendant’s Exhibit 9. 
These are Letters Testamentary in the usual form 
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214 issued to the above named Miller, .Brown and 
Michel, as Executors of the aforesaid last Will and 
Testament of Adolphus Brown, deceased. 

Mr. Johnston: We have here, an attorney, Mr. 
Jackson, and we are keeping him here merely on 
the one question of the signatures of Adolphus and 
Felix Brown to the articles of co-partnership which 
have been put in evidence and marked Defendant’s 
Exhibit 8, and I ask whether you are going to con¬ 
trovert the testimony on that point. 

Mr. Esberg: I am not going to controvert any 

testimony on that paper or pay any attention to it. 

215 

(Witness continuing.) 

After I qualified as executor together with the other 
executors and began the administration of the estate, 
I had a statement prepared, showing what the property 
of the partnership of which Mr. Adolph Brown was a 
member consisted of. That statement was made out 
for me by the book-keeper from the firm. That is the 
paper, and then from that paper made out—that is the 
same that was made by the book-keeper. I recognize 
the handwriting on there. Q. And did you administer' 
the affairs of the estate according to the property as 
shown on this statement? 

216 

Mr. Esberg: Objected to as immaterial, irrela- 
vant and incompetent, and not binding on the 
plaintiff. 

Objection sustained. Defendant excepts. 
(Witness continuing.) 

I can by refreshing my memory from this paper, tell 
what the executors did in administering the affairs of 
Adolph Brown, deceased. 
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Q. Can you tell from that what the total value of 217 
Mr. Adolph Brown’s interest in the property, the per¬ 
sonalty and real estate of the firm of A. & F. Brown was 
valued at? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Did the executors have conferences with Mrs. 
Walli Brown about the matter? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent and not binding upon this 218 
plaintiff. 

Objection sustained. Defendant excepts. 

Q. Was that paper ever brought to the attention of 
Walli Brown? 

Mr. Esberg: Objected to upon the same ground. 

Objection sustained. Defendant excepts. 

Q. Was the paper ever shown to Walli Brown? 

Mr. Esberg: Same objection. 219 

Objection sustained. Defendant excepts. 

Q. Can you tell, Mr. Michel, now from your present 
recollection refreshed by that paper as to what the 
value was which was placed upon the property of Adolph 
Brown, deceased? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 
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220 Q. Can you tell from that paper what the value of 
the property of the firm of A. & F. Brown was fixed at 
by the executors? 

Mr. Esberg: Same objection 

Objection sustained. Defendant excepts. 

Q. Do you know whether anything was paid to Mrs. 
Walli Brown by the executors of the will of Adolph 
Brown as her share of the estate of Adolph Brown? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

221 

Objection sustained. Defendant excepts. 

Q. Mr. Michel, were you present at the time that 
the deed was made by Philip Michel and the other exe¬ 
cutors of Adolph Brown to Philip Brown, and which is 
in evidence and marked Exhibit i, were you there when 
that deed was made and delivered? A. The deed of 
what? 


Q. The deed of the real estate, of the interest rather, 
of Adolph Brown in that real estate? A. Yes. 

Q. Just look at this deed and see whether that re- 
222 freshes your memory as to whether you were there? A. 
I signed that; that was my signature. 

Q. Was Mrs. Walli Brown present when this deed 
was delivered by you and your co-executor to Mr. Felix 
Brown? A. She was in Kauffman's office. 

Q. Can you tell how much of the consideration 
went to Mrs. Brown? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 
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The Court: Objection sustained. Defendant 223 
excepts. 

Q. Can you tell how much of the consideration men- 
tioned in the deed, Defendant’s Exhibit i, was paid to 
Mrs. Walli Brown on the execution and delivery of that 
deed or afterwards? 

Mr. Esberg; Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 
(Examination of Mr. Michel suspended.) 224 

William Carow, called as a witness in behalf of the 
witness, being duly sworn, testified as follows: 

Direct Examination by Mr. Schulz: 

I live at Elizabeth, New Jersey. I am bookkeeper 
for the A. & F. Brown Company. I have been a book¬ 
keeper there for twelve years. I knew Mr. Felix Brown, 

I did not know Mr. Adolph Brown. I am familiar with 
the handwriting of Mr. Felix Brown. I have seen him 
write, frequently. This book which is endorsed “personal 
book, A. & F. Brown” and marked “i” I got this from 
the room where all the old books are kept of the firm 228 
of A. & F. Brown. I compared that book with the pres¬ 
ent books of the firm, the entries, in regard to the bal¬ 
ance, &c., and I found that that book was one of a series 
of books of the firm of A. & F. Brown. The balances 
shown in there are carried over into the books that I 
now keep—not the same balances, but the connecting 
balances are. That is, that book is one of a series of 
books of which those that I now keep are a part. I turn 
to page 243. I do not know whose handwriting that is, 
to my own knowledge; from hearsay I do. 
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226 Mr. Schulz: I offer in evidence an entry which 

is contained in book I, page 243, which is on the 
debtor’s side, “Edward M. Edgar, April 20th, to 
check, 60, $400,” and underneath that, “May 24th, 
to payment G. S. 83, $3,600, and on the creditor’s 
side same name, “April 21, by lot 52 Lewis Street, 
60, $4,000.” 

Mr. Cardozo: We object to that if your Honor 
please, as immaterial, irrelevant and incompetent. 

The Court: What does that show? 

Mr. Johnston: That this property was carried 
on the books of this firm as partnership property. 
22 1 Mr. Cardozo: There is nothing to show that 

book was ever kept by or seen by Adolphus Brown 
or identified in any way with the firm. This wit¬ 
ness was only connected with the firm for the last 
11 years, after Adolphus Brown was dead, and he 
cannot speak of the correctness of those entries. 
Even if he could, of course we contend that parole 
evidence would not be sufficient to support this 
title, but the identity of the book as a book kept by 
the deceased, Adolphus Brown, has not been estab¬ 
lished. 

Mr. Esberg: In other words, we are not bound 
228 by what these people had in their books. So far 
as the records stand this is the individual estate of 
Adolphus Brown and Felix Brown and any private 
arrangement they made and put in their books is 
not binding upon a purchaser. If these oooks had 
been destroyed, would we be compelled to rest any 
title on that sort of proof? 

Objection sustained. Defendant excepts. 

Entry marked Defendant’s Exhibit 10 for ’denti- 
lication. This is as follows: 
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Dr. 229 

1871. Edward M. Edgar. 

Apl. 20. To check.60 $400.00 

May 24. To payment G. S. Bk.83 3,600.00 

Cr. 

1871. 

Apl. 21. Edgar M. Edgar. 


By lot No. 52 Lewis St.60 $4,000.00 

This book which is marked with the Roman number 
“2” I obtained that also from the room where the old 
books are kept of A. & F. Brown, at present, the A. & 

F. Brown Company. I have looked through that book. 

I find that that is one of a series of books of which I am 
now keeping the last. I turn to page 179. I see an 230 
account there with one Robert Maclay. I do not know 
the handwriting in there to my own knowledge. 

Mr. Schulz: I ask that that be marked for identi¬ 
fication. 

Marked Defendant’s Exhibit xi for identification. 

This is as follows: 


ROBERT MACLAY. 
Dr. 


1873. 

Feb. 15. 

To check. 

...•234 

$100.00 

April 1. 

To check.. 

....288 

900.00 231 

April 1. 

To check. 

....288 

41.08 

April 30. 

, To check. 

... .312 

11.67 

Sept. 2. 

To check. 

....422 

2,000.00 

Dec. 31. 

To Mortgage account ... 

.... 49 

7,000.00 




$10,052.75 

1874. 

Apl. 7. 

To check. 

.... 136 

105.00 

Sept. 1. 

To check . 

.... 269 

105.00 


$210.00 
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232 1875. 


Mar. 1. To check. 

. 438 

105.00 

Cr. 

Bk. II 

179.00 

1873. 

Feb. 15. By Property (?)_ 

.233 

$10,000.00 

Dec. 31. By expenses. 

. 49 

52.75 

Dec. 31. By mortgage. 

. 49 

52.00 

1874. 

Apl. 2. By interests. 

. 133 

105.00 

Aug. 31. By interests. 


105.00 


$ 210.00 

233 Ig 75 - 

Feb. 27. By interests .432 105.00 


(Witness continuing.) 

The balances that are shown in that book have been 
carried forward into other books of the firm. The book 
which is marked Ledger 6, A. & F. Brown, I obtained 
also from the room where the old books are kept of the 
A. & F. Brown Company. I have examined it. I find 
that that is one of a series of books of the A. & F. 
Brown Company, of which I am now keeping some. 
The balances which I have found in there have been 
carried along to the other books. I do not know the 
handwriting that is on page 339 of my own knowledge. 

Mr. Schulz: I offer the account which is headed 
“Real Estate 50 Lewis Street” on that page, page 
339 of book No. 6. 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent and no proper foundation has 
been laid for this book and also upon the specific 
ground that it is not binding upon the plaintiff as 
we need not go outside of the record. 

Objection sustained. Defendant excepts. 
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Marked for identification, “Defendant's Exhibit 235 


12.” This is as follows: 

Liber VI. Page 339. 

1883. Real Estate 50 Lewis St. 

Jan. 1. To balance .315 $9,000 

Jan. 31. To personal. 15.00 

Feb. 28. To personal. 57-50 

Mar. 31. To personal . 60.00 

Apl. 30. To personal. 25.87 

May 31. To personal. 11.00 

May 31. To cash . 11.00 

June 30. To personal . 28.53 

July 31. To personal. 15.00 

Aug. 31. To personal. 87.50 23 tt 

Sept. 30. To personal. 

Oct. 31. To personal. 75-00 

Nov. 30. To personal. 103.05 

Dec. 31. To personal . 36.00 

Dec. 31. To profit and loss. 8.55 

$9,564.00 

1884. 

Jan. 1. To balance.$9,000.00 

Jan. 31. To personal . 15.00 

Feb. 28. To personal . 10.87 

Mar. 31. To personal. 87.50 

April 30. To personal .. 60.00 

May 31. To personal . 15.00 

July 31. To personal . 31.00 

Aug. 31. To personal . 87.50 

Sept. 30. To personal. 180.65 

$9487-52 

1883. 

Jan. 31. By personal. 49.00 

Feb. 28. By personal. 49.00 

Mar. 31. By personal . 49.00 

Apl. 30. By personal ....‘ .. 54.00 


Digitized by ^.ooQie 































80 


238 May 31. By personal . 43.00 

June 31. By personal. 40.00 

July 31. By personal. 46.00 

Aug. 31. By personal. 46.00 

Sept. 30. By personal. 46.00 

Oct. 31. By personal. 46.00 

Nov. 30. By personal. 46.00 

Dec. 31. By personal . 50.00 

Dec. 31. By balance . 9,000.00 


$9,564.00 

1884. 

Jan. 31. By personal . 37-00 

Feb. 28. By personal. 37-00 

239 Mar. 31. By personal. 37-00 

Apl. 30. By personal . 37-00 

May 31. By personal .... ........ 53.00 

June 30. By personal. 53-oo 

July 31. By personal. 53-00 

Aug. 31. By personal . 53-oo 

Sept. 30. By personal . 7,834.00 

Sept. 30. By profit and loss. 1,293.52 


I9.487.52 

Mr. Schulz: I offer in evidence the account con¬ 
taining the caption “Real estate, 52 Lewis Street,” 
on page 340 of that book. 

Mr. .Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Marked Defendant's Exhibit 13 for identification. 


This is as follows: 

Liber 6. Real Estate, 52 Lewis St. Page 340. 

1883. 

Jan. 1. To balance.316 $6,000.00 

February 28. To personal. 120.00 

Apl. 30. To personal .. 5.00 
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June 30. To personal . 10.00 241 

Aug. 31. To personal . 120.00 

Sept. 30. To personal. 28.00 

Nov. 30. To personal . 80.15 


$6,363-15 

1884. 

Jan. 1. To balance.$6,000.00 

Feb. 28. To personal . 15.00 

Mar. 31. To personal. 120.00 

July 31. To personal.I. 10.00 

Aug. 31. To balance . 120.00 

Sept. 30. To personal . 95-67 


$6,360.67 242 

1883. 

Dec. 31. By H. & W. acc. 360.00 

Dec. 31. By Manufg. acc. 3.15 

Dec. 31. By balance.$6,000.00 


$6,363.15 

1884. 

Sept. 30. By horse & wagon acc. 480.00 

Sept. 30. By personal acc.4,900.00 

Sept. 30. By profit and loss acc. 980.67 


$6,360.67 

Philip Michel resumed the stand. 

Direct Examination Continued by Mr. Johnston: 

The handwriting of Defendant’s Exhibit 10 for identi¬ 
fication is that of their bookkeeper at one time. 1 know 
that handwriting. I have seen him write. That is the 
bookeeper at that time. His name was Watteyne. 
Afterwards he married the daughter, Rosa Brown. He 
is dead. He ma bookkeeper there with the firm of A. & 
F. Brown. He was bookkeeper for that firm in 1871. 
I know he was there after Mr. Brown was dead, how 
long, I can’t tell. Q. Did you ever see those books in 
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244 the possession of the firm of A. & F. Brown? A. I have 
seen books there but I ain't looked into them, but I 
know the handwriting, you know. Q. Did you ever 
look into the books of A. & F. Brown? A. We had 
correspondence, so I know the handwriting. Q. Did 
you ever look into the books of A. & F. Brown and ex¬ 
amine them for any of your purposes as executor of 
Adolphus Brown? A. I did not. I have looked through 
the books as executor and we got the statement from 
the bookkeeper. Q. Is this paper that I now show 
you in the handwriting of some person whose handwrit¬ 
ing is contained in the books that you have now looked 
at of the firm of A. & F. Brown? A. I have seen that 

245 before, yes. That is Watteyne's handwriting. The same 
man whose handwriting is contained in those books. 
I received that paper from this Watteyne. That paper 
was used by me for the purpose of settling the estate of 
Adolphus Brown. This paper was used by me in the 
settlement of the estate of A. & F. Brown. 

Mr. Johnston: I will renew my offer of these en¬ 
tries in these books being Defendant's Exhibits 
io, II, and 12 for identification. 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

246 Q. Will you look at Defendant's Exhibits n and 12 
for identification and state in whose handwriting those 
entries are at those places, Defendant's Exhibits 12 and 
13 for identification? A. That is Watteyne's. The 
same man whose handwriting is on this paper. 

Mr. Johnston: I will have this marked for identi¬ 
fication. 

Marked Defendant's Exhibit 14 for identification. 

This is as follows: 

We, The undersigned executors of Adolphus Brown's 
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Estate, John F. Miller and Philip Michel, herewith 247 

certify that we have sold to Mr. Felix Brown: 

Machinery, Tools, Stock, Patents, etc., as Ap¬ 
praised .'..$17,511.96 

Doubtful Debtors, Worthless Stock and Siren 
Patent for England, Application for which is 
made. 2,988.04 

$20,500.00 

Real Estate; 50, 52 and 54 Lewis St., Value 
$26,000.00, Less Mortgages $17,000.00, $9,- 
000, half . 4,500.00 

$25,000.00 2 4 8 

Share of Mrs. Walli Brown. 

$6,833.33 1-3 of Business Interest. 

1,500.60 1-3 of Real Estate Interest. 

$ 8 , 333-33 

Share of Children. 

$13,666.67 2-3d of Business Interest. 

3,000.00 2-3d of Real Estate. 

$16,666.67 

$25,000.00 

249 

Real Estate 

$2,500 for which he (Mr. Felix Brown) agree 
Mortgage to give Security as following: 

1,600 

$10,000 

for the Share of Mrs. Walli Brown 
a 2d Mortgage, House and Lot No. 

54 Lewis St. for the term of io 

years .$1,500.00 

and a Chattel Mortgage on Tools 
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2:>o 


5 

$8,166.67 


& Machinery for the term of ten 
years, $6,833.33. 8,333.33 

V 

for the Children’s Share. 


1.633.33 1-5- 

in 10 years, .$8,500.00 

Chattel Mortgage on 

Machinery & Tools . 8,166.67 $16,666.67 

$25,000.00 

Payable January 1st, 1877.. 1,633.33 
Payable January 1st, 1878. .1633.33 
Payable January 1st, 1879.-1,633.33 
Payable January 1st, 1880.-1,633.34 
Payable January 1st, 1881.. 1,633.34 

8,166.67 

Q. Do you recognize the handwriting in Defendant’s 
Exhibit 11 for identification? A. I do, it is the same. 

Q. Referring to Defendant's Exhibit 14 for identifi¬ 
cation, was that paper ever shown to the children of 
Adolphus Brown and his widow, to your knowledge. 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. Your Honor already passed 
on the same question as to the widow. 

The Court: Objection sustained. 

Mr. Johnston: We except. 

Q. Did you make a division of the estate of Adol¬ 
phus Brown as executor, between the widow and chil¬ 
dren of Adolphus Brown? 

Mr. Esberg: Objected to .as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 


Digitized by Tooele 





85 


Q. Did you, as executor of Adolphus Brown, col- 253 
lect in your hands the assets or property of Adolphus 
Brown? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. Did you receive, as executor, the $4,500 which is 
mentioned as the consideration in the deed by you and 
John F. Miller as executors of Adolphus Brown to 
Felix Brown, which is Defendant’s Exhibit 1 of this 
date? 


Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. ^54 

Q. Did you make any division of any money received 
by you as consideration for that deed? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. Did you receive into your possession as executor 
of.Adolphus Brown, any personal property? 

.Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Did you make ,<any division of the proceeds of ^55 
the money .which came into your hands ,as executpr 
fpr the consideration for the deed, Defendant’s Ex¬ 
hibit 1, among any people, and if so, among them? 

;Mr..Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. I show you Defendant’s Exhibit 8, being arti¬ 
cles of co-partnership between Adolphus Brown and 
Felix Brown, and I ask you whether you had those 
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256 in yoar possession at the time that you made any di¬ 
vision as executor of the estate of Adolphus Brown? 

Mr. Esberg: Objected to upon the same ground. 

Objection sustained. Defendant excepts. 

Q. Did you, as executor of the estate of Adolphus 
Brown, cause any account to be prepared and filed in 
the office of the Surrogate in the County of New York, 
of your proceedings as executors, and stating the 
moneys that you had received and what disposition you 
had made of them? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. I show you a paper purporting to be an account 
of proceedings in the New York Surrogate Court by 
yourself, Felix Brown and John F. Miller as executors 
of Adolph Brown, deceased, and I ask you if you can 
tell the Court whose signature is subscribed at the bot¬ 
tom of the second page or bottom of the third page 
and the bottom of schedule “B” and the bottom^ of 
schedule “C” and of schedule “D” and of schedule “E” 
and schedule “F” and “G” and “H” thereto? A. That 
is Miller’s; I know; that is Miller, Felix Brown, that 
is right; Miller and Brown. They are all the signa¬ 
tures of Mr. Miller and Mr. Brown. I have seen Mr. 
Miller write when he was alive. I was- familiar with 
his handwriting, and in my opinion, these are signa¬ 
tures of Miller and Brown to those papers. 

Mr. Esberg; What is the first name of Brown? 

Mr. Johnston: Felix Brown. I offer in evidence 
these papers produced from the files of the Sur¬ 
rogate’s Court of the County of New York and filed 
therein on October 15th, 1880. 

Mr. Esberg: Objected to as incompetent, irrele- 

vant and immaterial. 
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Objection sustained. Defendant excepts. 259 

Mr. Johnston: I ask to have them marked for 
identification. 

Marked Defendant’s Exhibit 15 for identifica¬ 
tion. This is as follows: 

ACCOUNT. 


260 


17,511.96 

2,988.04 


4,500.00 

- 261 

25,000.00 

Sold at private sale to Felix Brown for 
the said sum of $25,000. Said sale was 
made at the appraised value in ac¬ 
cordance to the terms of the articles 
of co-partnership existing between 
Adolph Brown and Felix Brown un¬ 
der which the survivor of the firm 
was to have the privilege of purchasing 
the property at such appraised value. » 


SCHEDULE “A.” 

Governor, machinery and tools, water 
gauge, patterns and tools, shop ma¬ 
chinery and tools, cigar mould press, 
patterns and tools, shop patterns, belt¬ 
ing patterns, horses, wagons, cash on 
hand, debits and credits, governor, 
rolling stock, water gauge, rolling 
stock, cigar moulds and presses, 
steam pumps, shafting and manufac¬ 
turing rolling stock, as per appraised 

value ... 

Doubtful debts, worthless stock and si¬ 
ren patterns for England. 

Real estate, lots and premises Nos. 50- 
52-54 Lewis street, New York City 
subject to all incumbrances, which 
the Executors had power to sell un¬ 
der the will ... 
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262 The co-partnership agreement was 

still in effect at the time of the death 
of Adolph Brown. 

Life Insurance (due to the estate) New 

York Life Insurance Company- 4,759.97 

$ 29 , 759-97 

JOHN F. MILLER, 
Executor. 

FELIX BROWN, 

Executor. 

2G3 SCHEDULE “B.” 

The whole property having been sold to Felix Brown 
as per agreement in Article 6f co-partnership existing 
between Adolphus arid Felix' Brow#, all doubtful debts 
were included ift sale. No articles of personal property 
remain unsold and none were lost by accident. 

john f. Miller, 

Executor. 

FELIX BROWN, 

Executor. 


SCHEDULE “C.” 

Contains minor statements not affecting the premi¬ 
ses, amounting to Thirteen hundred nod- twenty-three 
and 51-100 ($*,333.51) dollars. 

SCHEDULE “£>.” 


State of fib d&imff. 

SCHffit/LE “It” 

Paid to MM. Vim BfOWU, in cash........ 1,014.21 
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8y 

Secured to her by way of Mortgage on real 

estate . 1,500.00 

Secured to her by way of Chattel Mortgage. 6,833.33 


$ 9 , 347-54 

Which security was taken as per co-partner¬ 
ship agreement existing between Adolph 
and Felix Brown and with Mrs. Walli 
Brown’s consent 

Also paid to Mrs Walli Brown, widow, the 
interest in the whole estate during minority 
of children as per provisions in Will. 

Paid to Mrs. Rosa Watteyne, in cash___ 5,919.21 266 

Also paid to her all interest to which she was 
entitled to since her majority. 

Paid to Mrs. Auguste Fraenznick. 1,000.00 

Secured to her by way of Chattel Mortgage 
with her consent . 5,000.00 


Also paid to her the interest since her ma¬ 
jority .. ’. 6,000.00 

Paid to Mrs. Christine Bitter, in cash. 1,000.00 

Secured to her by way of real estate mortgage 

with her consent ..... $000.00 267 ' 

Also paid her the interest since her major¬ 
ity. 

$6,000.00 


SUMMARY. 


Wallie Brown .9,347.00 

Rosa Watteyne . 5,919.21 

Auguste Fraenznick.6,000.000 


Digitizec Tooele 













208 


Christine Bitter 


6,000.00 27,266.75 


9 o 


John F. Miller, Executor, Felix Brown, Exr. 
SCHEDULE “F ” 

Statement as to residence and names of legatees. 
SCHEDULE “G.” 

We have sold all the property, personal as well 
as real, to Felix Brown, the surviving partner of 
the firm of A. & F. Brown, in accordance to pro¬ 
visions contained in the articles of co-partnership. 

Total amount realized and collected-$29,759.97 

269 Commissions due executors to be paid 
to John F. Miller, Executor, who had 


exclusive charge of the estate. 472.59 

Total amount realized. 29,759.97 

Off expenses, Schedule “C”. 1,323.51 


$28,436.46 

Distributive shares to legatees and heirs 
from which commissions and allow¬ 
ance, and disbursements of this ac¬ 
counting are to be deducted: 

Mrs. Wallie Brown, widow. .$9,478.82 

Mrs. Rosa Watteyne, heir and 

legatee.6,319.21 

Mrs. Auguste Fraenznick, heir 

and legatee...6,319.21 

Mrs. Christine Bitter, heir 
and legatee. 6,319.22 $28,436.46 

JOHN F. MILLER, 

Executor. 

FELIX BROWN, 

Executor. 
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SCHEDULE “H.” 271 

We hold the following amounts out of which the com¬ 
missions, allowance and disbursements are to be paid, 
as per Schedule G: 

Mrs. Wallie Brown’s share .. .$9,478.82 * 

Paid to her as per Schedule “E” 9,347.54 $131.28 

Mrs. Rosa Watteyne’s share as 

per Schedule G.$6,319.21 

Paid to her as per Schedule “E” 5,919.21 $400.00 

Mrs. Augusta Fraenznick’s 

share as per Schedule “G”.$6,319.21 272 

Paid to her as per Schedule “E” 6,000.00 $319.21 

Mrs. Christine Bitter’s share .$6,319.22 

Paid to her as per Schedule “E” 6,000.00 $319.21 

JOHN F. MILLER, 

Executor. 

FELIX BROWN, 

Executor. 

The account has annexed to it a voucher as fol¬ 
lows: 

273 

“Received, New York, June 7, 1875, irom the Exe- 
cutors of Adolphus Brown the sum of $1,014 (One 
thousand and fourteen 21-100 dollars) on account. 

$1,014 21-100. “WALLI BROWN.” 

Mr. Johnston: I now offer in evidence the cita¬ 
tion issued out of the Surrogate’s Court of the 
County of New York, bearing date the 16th day 
of October, 1880, directed to Walli Brown, Rosa 
Watteyne, Auguste Fraenznick and Christina Bit¬ 
ter, Felix Brown and Philip Michel, executors of the 
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274 last will and testament of Adolph Brown, with ad¬ 
mission of service thereof, by Philip Michel and 
proof of service thereof upon Walli Brown, at 413 
East 86th Street, and Rosa Watteyne, at 502 East 
119th Street, Auguste Fraenznick at 812 Third 
Avenue, Christina Bitter at 409 East 85th Street, on 
the eighteenth day of October, 1880, and on Felix 
Brown, at 304 East 18th Street, on the 20th day of 
October, 1880, and requiring these persons to ap¬ 
pear on the 28th day of October, 1880, at eleven 
o'clock, a. m., to attend the judicial settlement of 
the account of the proceedings of John F. Miller, 
Felix Brown and Philip Michel. 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Mr. Johnston: I ask to have it marked for 
identification. 

Marked Defendant's Exhibit 16 for identification. 
This is sufficiently described above. 

Mr. Johnston: I offer Defendant's Exhibit 14 
for identification in evidence. 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Mr. Johnston: I offer in evidence from the files 
of the Surrogate's Court, filed on the 16th day of 
November, 1875, the inventory and appraisement 
of the personal estate of Adolph Brown, deceased, 
sworn to by the executors on the 12th day of No¬ 
vember, 1875, and the report of the appraisers. 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 
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Mr. Johnston: I ask to have them marked for 277 
identification. 

Marked Defendant’s Exhibit 17 for identification. 

This is as follows: 

INVENTORY and APPRAISEMENT 
of personal property 
—of— 

ADOLPH BROWN, 

Died 9th March, 1875. 

Par 
Value. 

Sundry Articles, Household furni¬ 
ture, &c., in house No. 134 East 
noth Street ..... . 

Interest in firm of A. & F. Brown, 
business 57 and 59 Lewis Street, 
in the City of New York, as per 
statement.$17,511.96 $17,511.96 

Total Appraised Value .$18,011.96 

Dated, New York, 16th September, 1875. 

B. P. FAIRCHILD, 

S. De WALLSTEARSS, Appraisers. 

To the above is attached a notice of appraisement 
giving notice that the appraisers will on the 8th day of 
September, 1875, proceed to make an inventory and ap¬ 
praisement of all the goods, chattels and credits of the 
deceased. This is dated Sept. 1, 1875. Indorsed by affi¬ 
davit showing service on Wallie Brown on Sept. 2, 
1875, at x 34 East noth St. 


Deceased. 

Appraised. 278 
Value. 

$500.00 


Digitized by Tooele 






94 


280 Q. Mr. Michel, did you as executor of Adolph or 
Adolphus Brown have any conversation with Felix 
Brown in regard to settling up the interest that 
Adolphus Brown had in the firm of A. % & F. Brown? 
A. In the presence of the lawyer. Q. You had such a 
conversation? A. In the presence of the lawyer. Q. 
Who was the lawyer? A. Kauffman. Q. Was any state¬ 
ment prepared showing the interest which Adolphus 
Brown had in the firm property of A. & F. Brown? A. 
A statement was made, that is the statement, Defend¬ 
ant's Exhibit 14 for identification? This was present at 
the time I had this conversation with Felix Brown in 
regard to settling up the interest which Adolphus 
Brown had in the firm of A. & F. Brown. 

Q. Was any arrangement made between you, as exe¬ 
cutor of Adolphus Brown, and Felix Brown for the pay¬ 
ment to you and the other executors of Adolphus 
Brown of any sum of money to close out the interest of 
Adolphus Brown in the firm of A. & F. Brown? 

Mr. Esberg: Objected to as calling for a con¬ 
clusion, also on the ground it is immaterial, irrele¬ 
vant and incompetent. , 

The Court: Objection sustained. 

Mr. Johnston: On the form of the question, 
sir? 

o 82 The Court: Both, principally the latter part of 

the question. 

Q. Did Felix Brown pay to you any sum of money 
as the interest of Adolphus Brown in the firm of A. & 
F. Brown? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. Mr. Michel, you testified that this paper, Defend¬ 
ant's Exhibit 14 for identification was present at the 
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time when you had this conversation with Mr. Felix 283 
Brown. Can you state by refreshing your recollection 
by this paper, as to what, if anything, was stated at that 
conversation was the interest which Adolphus Brown 
had in the firm of A. & F. Brown? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Was any amount agreed to between you and 
Adolphus Brown as to the amount of the interest of the 
said Adolphus Brown in the firm of A. & F. Brown? 

Mr. Esberg: Same objection. 

284 

Objection sustained. Defendant excepts. 

Q. Was anything said at the time when the convey¬ 
ance was made by you and Mr. Miller to Felix Brown 
as to the conveyance being intended to carry out the 
terms of the co-partnership agreement between Felix 
Brown and Adolphus Brown? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. Can you state to the Court why the conveyance 
was made by you and Mr. Miller to Felix Brown of 
the premises Nos. 50 and 52 Lewis Street? 

285 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. Were the articles of co-partnership between 
•Adolphus Brown and Felix Brown, being Defendant’s 
Exhibit 8, present at the time of this conversation which 
you had with Mr. Felix Brown? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 
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2b6 Q. Did Felix Brown make any mortgage to you and 
Mr. Miller as executors of the last will and testament of 
Adolphus Brown, deceased? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Mr. Johnston: I offer in evidence a copy of the 
record of a mortgage made by Felix Brown to 
Philip Michel and John F. Miller, executors of the 
last will and testament of Adolphus Brown, de¬ 
ceased, recorded in Liber 1289 of mortgages, page 
336, and bearing date June 15th, 1876, and ac¬ 
knowledged on June 16th, 1876, and recorded on 
267 June 17th, 1876. 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent 

Objection sustained. Defendant excepts. 

Mr. Johnston: It is not objected to on the 
ground this is not the record which is produced? 

Mr. Esberg: No. 

Mr. Johnston: I will have this marked with like 
effect as if the record itself was produced. 

Marked Defendant’s- Exhibit 18 for identifica- 
288 tion. 

This exhibit is an indenture of mortgage bearing date 
June 15, 1876, made by Felix Brown as mortgagor to 
Philip Miehel and-Jphn R . MiHes? as etteettion of the 
last will and testament of Adolphus Brown, deceased, 
to secure the payment of the sum of $8,500 on June 15, 
1881, with interest at 7 per cent . per. annum, covering 
the three lots of land in the City of New York, dis¬ 
tinguished on a map entitled “Map of'the lots of ground 
“belonging to the Estate of William, Edgar, situated in 
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“the 13th Ward of the City of New York, surveyed 289 
“September, 1829, by Daniel Ewen, City Surveyor,” as 
“lots Numbers 32, 33 and 34, and which taken together 
“are bounded and described as follows, viz.: BEGIN- 
“NING at a point on the Easterly side of Lewis 
“Street at the distance of One hundred feet North- 
“erly from the North-Easterly corner of Lewis 
“and Delancey Streets; and thence running easterly 
‘ion a line parallel with Delancey Street “One 
“hundred and one (101) feet ten (10) inches, more 
“or less; thence Northerly parallel with Lewis Street, 
“twenty-five (25) feet; thence Westerly parallel with 
“Delancey Street one (1) foot ten (10) inches; thence 
“again Northerly and parallel with Lewis Street twen- 
“ty-five (25) feet; thence Easterly and again parallel 
“with Delancey Street one (1) foot and six and three- 
eighths inches (6 3-8), thence Northerly and again par¬ 
allel with Lewis Street or nearly so twenty-five (25) 
“feet; thence Westerly parallel with Delancey Street 
“One hundred and one (101) feet, four and one-quarter 
‘•(4 1-4) inches to the Westerly side of Lewis Street; 
“thence Southerly along the Easterly side of Lewis 
“Street seventy-four (74) feet ten and one-quarter 
“(10 1-4) inches to the point or place of beginning; 

“the said several dimensions be they more or less; this 
“mortgage being given to secure the payment of a part 
“of the purchase money for the premises herein above 
“described.” 

This mortgage recites that it is second to another in¬ 
denture of mortgage dated May 9, 1876, and executed 
by Felix Brown to Walli Brown, widow; it contains the 
usual interest, tax and insurance clauses. It is witnessed 
by and acknowledged before Louis A. Wagner, Notary 
Public, and is recorded on June 17, 1876, in Liber 1,289 
of Mortgages at page 336. 

Q. Referring to Defendant’s Exhibit 18 for identifica¬ 
tion, I ask you, Mr. Michel, whether this mortgage was 
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292 given to you by Mr. Felix Brown for the interest that 
Adolphus Brown had in the firm of A. & F. Brown? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. Was Mrs. Walli Brown present at the time that 
the Defendant's Exhibit No, i was delivered by you and 
Mr. Miller to Mr. Felix Brown? 

Mr. Esberg: Objected to. Your Honor has al¬ 
ready passed on that. 

Objection sustained. Defendant excepts. 

2<j 3 Q. Do you know whether any mortgage was given 
by Felix Brown to Walli Brown in payment for her 
interest in the premises in question, and as the consid¬ 
eration for the execution by her of Plaintiff's Exhibit 
“D?" 

' Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. I show you a mortgage bearing date May 9th, 
1876, made by Felix Brown to Walli Brown to secure 
the sum of $1,500 payable on May 9th, 1880, with in- 
terest at 7 per cent, and covering property of which 
this is a part, being duly acknowledged on June 16th, 
1876, and recorded in the office of the Register of the 
City and County of New York in Liber 1289 of mort¬ 
gages, page 354, on June 17th, 1876, and I ask you 
whether this is the mortgage which Felix Brown gave to 
Walli Brown as the consideration for the execution by 
Walli Brown of Exhibit “D." 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 
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Mr. Johnston: This mortgage contains a state- 295 
ment: “This mortgage is given to secure the pay¬ 
ment of a part of the purchase money therein de¬ 
scribed.” I offer this paper in evidence. 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Mr. Johnston: Have it marked for identification, 
please. 

Marked Defendant’s Exhibit 19 for identification. 

This is an indenture of mortgage dated May 9, 1876, 
made by Felix Brown to Walli Brown to secure the 290 
payment of Fifteen hundred dollars on May 9, 1886, 
with interest at seven per cent, payable semi-annually; 
it contains the usual interest, tax, assessment and in¬ 
surances clauses and acknowledged on June 16, 1876, 
before Louis A. Wagner, Notary Public, and recorded 
in New York Register’s office in liber 1289 of Mort¬ 
gages, page 354, on June 17, 1876, the property covered 
is described as follows: “ALL that certain lot, piece or 
“parcel of land, situate, lying and being on the easterly 
“side of Lewis Street in the 13th Ward of the City of 
“New York, and known and distinguished on a Map on 
“file in the office of the Register of the City of New 
“York, entitled, ‘Map of the lots of ground belonging to 
“ ‘the estate of William Edgar, situate in the 13th Ward 
“ ‘of the City of New York, surveyed September, 1829, 

“ ‘by Daniel Ewen, City Surveyor,’ as lot number thirty- 
“two (32) bounded as follows, to wit: Beginning at a 
“point on the easterly side of Lewis Street, distance one 
“hundred and seventy-five (175) feet northwardly 
“from Delancey street; and running thence easterly and 
“parallel with Delancey street one hundred and one 
“(101) feet four (4) inches, thence southerly along 
“a line parallel with Lewis Street twenty-five (25) 
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298 “feet, thence westerly on a line parallel with De- 
Yancey Street one hundred and) one (ioi) feet 
“six (6) inches to Lewis Street; thence north¬ 
erly along Lewis street twenty-five (25) feet to the 
“point or place of beginning—be the said dimensions 
“more or less—this mortgage being first to a certain 
“other Indenture of Mortgage bearing date this day 
“and given by Felix Brown to Philipp Michel and John 
“F. Miller, Executors, &c. 

“This mortgage is given to secure the payment of a 
“part of the purchase money for the premises herein de- 
“scribed. ,, 

299 Q. Can you state whether you and Mr. Miller and 
Mr. Felix Brown and Walli Brown joined in a bill of 
sale to Felix Brown of all the personal assets and per¬ 
sonal property assets of the firm of A. & F. Brown to 
the said Felix Brown? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Did you join with Mr. Miller and Mr. Felix 
Brown and Walli Brown in a bill of sale bearing date 
the 15th of June, 1876, at the express consideration 
of $20,500, selling to Felix Brown, all the goods and 
chattels in the building Nos. 67 and 69 Lewis Street in 
the City of New York, all the machinery and contents 
thereof, with all the outstanding claims, demands, notes, 
bills, and all the estate, right, title, interest, claim and 
demand, whatsoever, both in law and in equity, due the 
said testator in his lifetime and at the time of his death 
in and to the business of A. & F. Brown in the City of 
New York, and which contained a clause “it being the 
intention of the parties of the first part to convey all the 
interest of the deceased in said firm.” 
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Mr. Esberg: Objected to as immaterial, irrele- 301 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Was a valuation made by the executors of the 
estate of Adolph or Adolphus Brown of the personal 
property of the firm of A. & F. Brown? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Do you know what was the entire consideration 
received by Mrs. Walli Brown for the execution by her 
of Exhibit “D”? 302 

Mr. Esberg: Objected.to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Was anything said at the time of the execution of 
Defendant’s Exhibit i that the property mentioned 
therein was the property that was held by the firm of A. 

& F. Brown as personal property? 

Mr. Esberg: Objected to. 

Objection sustained. Defendant excepts. 

Q. Did Mrs. Walli Brown, at the time she executed 3<>3 
Exhibit “D” state what she was intending to convey 
by that paper? 

Mr. Esberg: Objected to upon the same ground. 

Objection sustained. Defendant excepts. 

Cross Examination by Mr. Esberg: 

My two brothers-in-law, Adolphus or Adolph Brown 
and Felix Brown did business under the firm name of 
A. & F. Brown. That was the copartnership name, A. 
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304 & F. Brown. And they carried on business at Nos. 57 
and 59 Lewis Street. That was a foundry business. 

Redirect Examination by Mr. Johnston: 

I know where they had their stable. It was on the 
other side of the factory. I don’t recollect the number 
now, it was the property that they bought there. Q. 
This property in question? A. A brick house and a 
stable annexed to it. Q. Was it the property that you 
conveyed to Felix Brown by this deed, Exhibit I? A. 
The same one. 

Recross Examination by Mr. Esberg: 

" ^ Q. Don’t you know there was a private house stand¬ 
ing there on No. 50 or 52 Lewis Street? A. I don’t 
know the number. Q. Will you swear there wasn’t 
a three story and basement private house standing on 
No. 50 or 52 Lewis Street in 1871 and 1872? A. I told 
you I don’t know the number; I know the houses. 

By Mr. Schulz: 

Q. And they were the same houses that you and the 
other executors afterwards conveyed to Felix Brown? 

Mr. Esberg: Objected to as already answered. 

"06 Objection sustained. Defendant excepts. 

Mr. Esberg: It is admitted that the deed marked 
Defendant’s Exhibit 6, whjch is dated and ac¬ 
knowledged January 19th, 1899, and recorded Oc¬ 
tober 24th, 1899, was never tendered up to the 
time of the last trial, namely in April, 1900. 

It is further admitted that Felix Brown is dead. 

Mr. Schulz: We offer in evidence a release made 
by Rosa R. Watteyne to Felix Brown, John F. Mil¬ 
ler and Philip Michel, executors of Adolphus 
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Brown, deceased, dated the second day of July, 8#7 
1878, and acknowledged on the 15th of July, 1878, 
which has been produced from the files of the Sur¬ 
rogate’s Court of this County. 

Mr. Esberg: I object to it upon the ground it 
is not the record and not in the chain of title and 
upon the ground further, that it is immaterial, irre¬ 
levant and incompetent. 

The Court: Was that offered on the last trial? 

Mr. Esberg: No, sir. This is part of a probate 
proceeding, I assume, from what the attorney on 
the other side states. 308 

Mr. Schulz: Yes, part of the accounting pro¬ 
ceedings. 

Mr. Esberg: Which we claim is not binding up¬ 
on us and this is not part of the record title. 

The Court: You have her quit claim in evidence, 
haven’t you? 

Mr. Schulz: Yes. 

The Court: What is the use of that then? 

Mr. Johnston: It is a portion of the proof to 
show that the proceeds were treated as personal 3 >9 
property and divided, and where and how the pro¬ 
ceeds went and that they were disposed of as per¬ 
sonal property. 

Mr. Esberg: Objected to. 

Objection sustained. Exception to Defendant. 

Marked Defendant’s Exhibit 25 for identification. 

This is an instrument executed by Rosa Watteyne, 
dated July 2, 1878, witnessed by and acknowledged be- 
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310 fore Louis A. Wagner, Notary Public, Kings County. 
The body of this instrument is as follows: “Know all 
“men by these presents, That Whereas, Adolphus Brown, 
“of the City of New York, made his Last Will and Testa- 
“ment in writing bearing date the tenth day of May, 
“1865, and did therein give and bequeath unto his 
“children two-thirds of all his estate, to be divided 
“equally among them, share and share alike, the share 
“of each to be paid upon the child’s attaining the age of 
“twenty-one years; and said testator appointed Felix 
“Brown, John F. Miller and Philip Michel executors 
“of his said Will, who did accept such executorship; 

“And Whereas, I, Rosa Watteyne (foimcily Rosa 

311 “Brown), wife of H. Watteyne, one of the children and 
“heirs at law of the said Adolphus Brown, have attained 
“the age of twenty-one years, and am therefore entitled 
“to the whole of my share of the estate bequeathed as 
“aforesaid; 

“And Whereas, the said Felix Brown, John F. Miller 
“and Philip Michel, executors of the estate of Adolphus 
“Brown, deceased, have made up an account with me, 
“the said Rosa Watteyne, of all moneys received and 
“paid by them, and all transactions of the said executor¬ 
ship, and have paid me all that I am entitled to as such 
“legatee and heir-at-law of Adolphus Brown, excepting 
“the sum of four hundred (400) dollars, which they de- 

312 '‘posited in the Citizens’ Savings Bank of the Citv of 
“New York, in trust, out of the same to pay my pro lata 
“share of the commissions, allowances, counsel fees 
“and other necessary expenses upon rendering and filing 
“their final account, and have al#o assigned to me one- 
“third of a certain mortgage executed by Felix Brown 
“to the said executors, covering certain real estate in 
“Lewis street, in the City of New York, dated 15th 
“June, 1876, recorded in the office of the Register of 
“the City and County of New York, in Liber 1289, of 
“Mortgages, page 349, the 17th day of June, 1876. 
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“Now Know Ye, that I, the said Rosa Watteyne, be- 313 
“ing fully satisfied in the premises, do hereby release, 
“exonerate and discharge Felix Brown, John F. Miller 
“and Philip Michel of and from the trusts vested in and 
“by the Will of the said Adolphus Brown as aforesaid, 

“and also of and from all sum and sums of money by 
“them received under or by virtue of the trusts afore¬ 
said (except the four hundred (400) dollars, retained 
“in trust for the purposes aforesaid), and also of and 
Mrom all accounts, reckonings, matters and things 
“whatsoever relating to the estate of the testator or 
“otherwise touching or concerning the same, and that I 
“have remised, released and forever quit claimed, and 
“by these presents do remise, release and forever quit ^^4 
“claim unto Felix Brown, John F. Miller and Philip 
“Michel, their heirs, executors and administrators, all 
“and all manner of actions, suit and suits, cause and 
“causes of actions and suits, both at law and in equity, 

“or otherwise howsoever, which I, the said Rosa Wat- 
“teyne (formerly Rosa Brown) have or ever had, or 
“which my heirs, executors or administrators at any 
“time hereafter can, shall, or may claim or demand 
“against the said Felix Brown, John F. Miller and Philip 
“Michel, or either of their heirs, executors and adminis¬ 
trators for or on account of their, or either of their 
“being executors under the Will of Adolphus Brown, 
“deceased, or acting in the disposition or intermeddling 
“with the estate or otherwise howsoever touching or ^ 
“concerning the same from the beginning of the world 
“to the day of the date hereof. 

“I do, however, in no wise waive any rights concern¬ 
ing or touching the four hundred (400) dollars retained 
“by the Executors in trust for the purpose hereinbefore 
“set out.” 

Mr. Schulz: We offer in evidence a release by 
Auguste Brown to Felix Brown, John F. Miller and 
Philip Michel, executors of Adolph Brown, de¬ 
ceased, bearing date the 23d day of August, 1878, 



.06 


316 and acknowledged the 23d day of August, 1878, 
and which has been produced from the files of the 
Surrogate's Court of the County of New York. 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Mr. Schulz: I ask it be marked for identification. 

Marked Defendant's Exhibit 26, for identification. 

This is an instrument executed by Augusta Brown, 
dated August 23, 1878, witnessed by and acknowledged 
before Louis A. Wagner, Notary Public, Kings County. 
The body of this instrument is as follows: “Know All 

317 “Men by These Presents, That Whereas, Adolphus 
“Brown, of the City of New York, made his Last Will 
“and Testament in writing bearing date the tenth day of 
“May, 1865, and did therein give and bequeath unto his 
“children two-thirds of all his estate, to be divided equally 
“among them, share and share qlike, the share of each 
“to be paid upon the child's attaining the age of twenty- 
“one years, and said Testator appointed Felix Brown, 
“John F. Miller and Philip Michel, Executors of his 
“said Will, who did accept such executorship; 

“And Whereas, I, Augusta Brown, one of the chil¬ 
dren and heirs-at-law of the said Adolphus Brown, de- 
“ceased, having attained the age of twenty-one years, 
“and am therefore entitled to the whole of my share of 
“the estate bequeathed as aforesaid; 

“And Whereas, the said Felix Brown, John F. Miller 
“and Philip Michel, Executors of the estate of Adolphus 
“Brown, deceased, having made up an account with me, 
“the said Augusta Brown, of all moneys received and 
“paid by them, and all transactions of the said Execu¬ 
torship, and have paid me all that I am entitled to as 
“such legatee and heir-at-law of Adolphus Brown. 

“NowKnow Ye, that I, the said Augusta Erown, being 
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“fully satisfied in the premises, do hereby release, exon- 319 
“erate and discharge Felix Brown, John F. Miller and 
“Phjlip Michel, of and from the trusts vested in and by 
“the Will of the said Adolphus Brown, as aforesaid, and 
“also of and from all sum and sums of money by them 
“received, under or by virtue of the trusts aforesaid, 

“and also of and from all accounts, reckonings, matters 
“and things whatsoever relating to the estate of the tes¬ 
tator or otherwise touching or concerning the same, 

“and that I have remised, released and forever quit 
“claimed, and by these presents do remise, release and 
“forever quit claim unto Felix Brown, John F. Miller 
“and Philip Michel, their heirs, executors and adminis¬ 
trators all and all manner of actions, suit and suits, g20 
“cause and causes of actions and suits, both at law and 
“in equity or otherwise howsoever which I, the said 
“Augusta Brown, have or ever had or which my heirs, 
“executors or administrators at any time hereafter can, 
“shall or may have, claim or demand against the said 
“Felix Brown, John F. Miller and Philip Michel, or 
“either, or their heirs, executors and administrators for 
“or on account of their or either of their being execu¬ 
tors under the Will of Adolphus Brown, deceased, or 
“acting in the disposition or intermeddling with the 
“estate or otherwise howsoever touching or concerning 
“the same from the beginning of the world to the day 
“of the date hereof.” 321 

Louis A. Wagner, called as a witness'in behalf of 
the defendant, being duly sworn, testifies as follows: 

Direct Examination by Mr. Schulz: 

I am an attorney and counsellor-at-law, and have 
been so for thirty years. I am a member of the firm of 
Holls, Wagner & Burghart, with offices in this city. 

Q. Were you the attorney who had charge of the af¬ 
fairs of Adolphus Brown when he died? A. I was con¬ 
nected with the office. Q. You were a member of the 
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322 firm? A. I was a member of the firm at the time, I 
believe. And I was the attorney for the executors of 
the estate of Adolphus Brown after his decease. As 
a member of the firm I had direct charge of the matters 
pertaining to the estate. I was also at that time the 
legal adviser of Mrs. Walli Brown. And I acted in the 
probate proceedings and in administering the affairs of 
the estate for all the parties. Looking at Defendant's 
Exhibit i, I remember the occasion upon which that 
deed was made. I was the notary who took the ac¬ 
knowledgements of the several parties to this deed. I 
was the notary who took the acknowledgement of the 
signature to the instrument on the third page of that 

323 instrument. At the time when that instrument was 
signed by Mrs. Brown, I had a conversation with her. 

Q. Will you state to the best of your recollection in 
words or substance, what the conversation was? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

The Court: How is this competent? 

Mr. Schulz: We want to show the intent of Walli 

Brown when she signed, acknowledged, executed 
and delivered that paper. 

The Court: Objection sustained. Defendant ex- 

324 «p.s. 

Mr. Schulz: I draw your Honor's attention to 
the fact that the paper, while it seems to be in the 
nature of a quit claim deed, is called a release of 
dower in the acknowledgement, and there is an 
ambiguity there. 

The Court: There is no dispute here, as I un¬ 
derstand it, about Walli Brown's interest. 

Mr. Schulz: Yes, sir; they claim that there is an 
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outstanding interest through Walli Brown; that is, 325 
one of the children of Walli Brown. 

Mr. Esberg: Your Honor will find it on page 52, 
where it was excluded finally on the ground that, 
parole testimony could not be taken which would 
practically enlarge the terms of the grant. 

The Court: Was this admitted on the other 
trial? 

Mr. Esberg: It was excluded on pages 52 and 53, 
on the ground that we were not bound to take the 
title that depended on parole testimony, especially 
in this case, where all the parties are not before the 
Court. This infant is not before the Court. 

Objection sustained. Defendant excepts. 

Looking at defendant's exhibit 14, for identification, 

I think I have seen that paper before. That is in the 
handwriting of the bookkeeper of A. & F. Brown. 

At the time that the administration of the affairs of 
Adolph Brown, deceased, were going on that paper was 
.prepared by the bookkeeper at my request. Q. And for 
what purpose? 

Mr. Esberg: Objected to. 

Q. What purpose did you state to him? 

Mr. Esberg: Objected to. 

Objection sustained. Defendant excepts. 

Q. Was that paper present at the time that Defend¬ 
ant's Exhibit 1 and the instrument signed by Walli 
Brown, marked Exhibit “D” were signed? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained/ Defendant excepts. 
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328 Q. Was that paper shown to Mrs. Brown? 

Mr. Esberg: Objected to on the same grounds. 

Objection sustained. Defendant excepts. 

Q. Do you know, Mr. Wagner, what consideration 
Mrs. Brown got or received when she signed that 
paper, Plaintiffs Exhibit “D”? 

Mr. Esberg: Objected to as immaterial, irrele¬ 
vant and incompetent. 

Objection sustained. Defendant excepts. 

Q. Was anything said, Mr. Wagner, at that time in 
the presence of Mrs. Brown that Exhibit “D” was exe- 
cuted for the purpose of carrying out the co-partnership 
agreement that had existed between Felix and Adolph 
Brown? 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

Q. Did Mrs. Brown state to you anything as to her 
intention at the time that she executed this paper? 

♦ 

Mr. Esberg: Same objection. 

Objection sustained. Defendant excepts. 

o „ 0 I knew the firm of A. & F. Brown at that time. 
odU Prior to the death of Adolph Brown it consisted, as far 
as I know of Adolphus or Adolph Brown and Felix 
Brown. Their place of business was in Lewis street. 
The numbers I don’t exactly remember. After the death 
of Adolph Brown I have some recollection of the firm; 
that is, of the business transactions. The successor of 
the firm of A. & F. Brown, composed of Adolph and 
Felix Brown, after the death of Adolph Brown, I be¬ 
lieve, was Adolph Brown and Felix Brown. Q. Felix 
Brown? A. And I think one of the sons of Adolph 


Digitized by Tooele 



Ill 


Brown, or another Brown by the name of “Adolph” 331 
entered the firm at that time, shortly after his death, 
and I think it is still conducted under the name <?f A. & 

F. Brown. 

(No Cross Examination.) 

Herbert S. Clark, called as a witness in behalf of the 
defendant, being duly sworn, testified as follows: 

Direct Examination by Mr. Schulz: 

I am a consulting engineer and manager in the New 
York office of A. & F. Brown Company. I have been 
in the employ of the A. & F. Brown Company ever since 
' it has been the A. & F. Brown Company. That was, I 
think, 1897. I had been in the employ of the predeces- 
sor of the A. & F. Brown Company. That was a part¬ 
nership, I understood. That consisted of Felix Brown, 
Auguste Brown and Felix Brown, Junior. The firm 
name at that time was A. & F. Brown. And I had been 
in the employ of the firm of A. & F. Brown, constituted, 
as I have just said, I believe, from the time it was 
formed. The firm of A. & F. Brown constituted, as I 
have stated, was the successor, A. & F. Brown. But 
who formed the firm of A. & F. Brown prior to the 
firm of A. & F. Brown constituted as I have stated, I 
do not know. They were doing business at 57 Lewis 
street and also at 43 Park place. The store was at 43 
Park place. I have looked at these books that are num¬ 
bered “1,” “2” and “6.” I have examined them. I think 
that I have seen them before in the office of the A. & F. 
Brown Company. I think that probably I have had 
occasion to consult them because at different times I 
have had occasion to consult the books of the firm, of 
the firm of A. & F. Brown. 

Q. And are these books a part of a series of 'books in 
which the accounts of the firm of A. & F. Brown have 
been kept right down to the formation of the A. & F. 
Brown Company? 
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331 Mr. Esberg: Objected to as immaterial, irrele¬ 

vant and incompetent, and no proper foundation 
laid for it by this witness. 

The Court: Wasn't that testified to by the other 
witness. 

Mr. Schulz: It was by the bookkeper, but we 
thought we could strengthen it some by Mr. Clark, 
who is the manager of the New York office, and, 
of course, more familiar with the books and affairs 
of the firm. 

The Court: When did you first see them? 

335 The Witness: I can't tell you that. Some years 

ago; whenever I had occasion to look back over 
accounts for information; it may have been any 
time since 1884. 

The Court: Objection sustained upon the ground 
it is already proven. 

Mr. Johnston: We except. 

No Cross Examination. 

Defendant rests. 

Plaintiff rests. 

33g Mr. Johnston: We renew our motion to dismiss 

the complaint on the same ground as made at the 
end of the Plaintiff's case. 

The Court: Motion to dismiss denied. 

Mr. Johnson: Exception. 

The Court then directed the plaintiff to prepare 
Findings of Fact and Conclusions of Law. 

The foregoing case contains all the evidence taken 
and proceedings had upon the trial of this action. 
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Stipulations. 337 

SUPREME COURT OF NEW YORK. 

County of New York. 


Rachel Weinstein J 

against Y 

Joseph Weber, 


It is hereby consented that the within case on appeal 338 
be settled as proposed, and that it be ordered on file. 

Dated New York,@c/k £.S~ [902. 


KANTROWITZ & ESBER< 
Attys. for Plft. and 


LEWIS S. GOEBEL, 
Atty. for Deft, an 




Upon the foregoing consent, it is ^hereby, ordered 
that the case on appeal herein hoa pd ," 'the same hereby 
is settled as proposed, and the same'Is hereby ordered 
on file. 

Date<l Ne\v York, 1902. 


339 


C JIARL BS H. T ftUAX, 

J. S. C. 
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SUPREME COURT OF NEW YORK. 
Appellate Division. First Department. 


Rachel Weinstein 

Plaintiff-Respondent, 

against 

Joseph Weber, 

Defendant-Appellant. 


341 

Pursuant to Section 3301, of the Code of Civil Pro¬ 
cedure, it is hereby stipulated that the foregoing are 
true copies of the judgment-roll herein, the defendant’s 
exceptions to the decision therein, the notice of appeal 
to the Appellate Division of the Supreme Court for 
the First Department, the case and exceptions as settled 
herein and ordered on file, the affidavit of no opinion, the 
opinion of Mr. Justice Stover on the first trial herein, 
and the opinion of the Appellate Division on the first 
appeal herein, and certification thereof is hereby waived. 

Dated, New York, (Dot. 1-5*1 902. 


842 


KANTROWITZ & ESBERG, j 

Attorneys for Plaintiff-i 

LEWIS S. GOEBEL, * ^-7 

Attorney for Defendant $ 9 MQfrY*'*’'** ' 
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EVENING POST JOB PRINTING HOUSE. NEW YORK. 


flnu Sgorlt J>uprtmt €mtt, 

APPELLATE DIVISION -FIRST DEPARTMENT. 

Rachel Weinstein, 1 
Respondent, / 

l Appellant’s 

against / Points. 

Joseph Weber, \ 

Appellant. I 

Statement. 

This is an appeal from a judgment of the Special 
Term of the Supremo Court, Part III., dated and 
entered in the office of the Clerk of the County of 
New York on March 27 , 1902 (fol. 10!*), adjudging 
and decreeing that the title of the defendant to the 
real estate described in the complaint is defective, 
and unmarketable, and that the plaintiff was justi¬ 
fied in refusing to accept the same (fol. 112), and 
that the plaintiff-respondent is entitled to recover 
from the defendant-appellant the sum of $ 1 , 000 . 32 , 
with $ 418.07 costs, in all amounting to $ 2 , 008.39 
(fol. 112), and that this latter sum is a lien upon the 
rigiit, title and interest of the defendant in the 
premises on the easterly side of Lewis street 100 feet 
north from the northeast corner of Lewis and De- 
lancey street, and being 101 feet 10 inches deep on 
each side, and 25 feet wide front and rear, and also 
the other premises on the easterly side of Lewis street 
distant 150 feet north from Delancey street, being 25 
feet wide front and rear by 100 feet deep on each 
side, the two parcels being known as 50 and 52 
Lewis street (fols. 113 - 119 ). This judgment was 
entered after a trial before Mr. Justice Truax with- 





out a jury, and upon a decision in writing by said 
Justice, wherein he separately states the findings of 
fact and conclusions of law (fols. 76 - 108 ). 


POINTS, 

The decision of this Court upon the 
previous appeal herein of the plain¬ 
tiff, and reported in 58 App Div., 112, 
apparently disposes of every ques¬ 
tion that the defendants could raise 
on this appeal. Under such circum¬ 
stances, the appellant does not deem 
it necessary to present a brief cover¬ 
ing* anew the same questions that 
were argued on the previous appeal. 

Tlio main question of law was unquestionably 
passed upon by that opinion, and tho evidence that 
the defendant offered and which was rejected on 
this trial was received on the former trial, but no 
attention was paid to it, as affecting the main ques¬ 
tion of law, in the former opinion. Therefore, it is 
not even deemed necessary to argue those excep¬ 
tions. The exceptions are not waived in any way, 
but we deem it work of supererogation to argue 
any of the questions herein, as they have been fully 
covered or were necessarily considered on the former 
appeal. Without waiving any of the exceptions of 
the appellant, we see no escape from an affirmance 
of the judgment by this Court. 

• Lewis S. Goebel, 

Attorney for Defendant-Appellant. 

Edward W. S. Johnston, -— - 

Of Counsel. 

IK2762) 
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B. W. Huebsch, 150 Nassau Street, N. Y. 


HppeUate ^Division, 

Supreme Court—First Department. 


Rachael Weinstein, 
Plaintiff-Respondent, 

vs. 

Joseph Weber, 
Defendant-Appellant. 


BRIEF IN BEHALF OF RESPONDENT. 

Statement of Facts. 

On June 14th, 1898, the parties to this action 
entered into a contract for the sale by the defend¬ 
ant to the plaintiff of the property numbers 50 and 
52 Lewis street in the City of New York. Upon 
account of the contract price there was paid the 
sum of $1,000. The date for the closing of the 
contract, which was originally fixed for August 1st, 
1898, was adjourned from time to time by consent 
of the parties to February 27th, 1899. The occa¬ 
sion of these adjournments was the contention of 
the purchaser that the title was defective and un¬ 
marketable. Plaintiff rejected the title and 
brought this suit to compel the defendant specifi¬ 
cally to perform the agreement, and, in the event 
that the defendant should be unable to convey a 
marketable title, that the plaintiff have judgment 
for the sum paid upon the contract, and for the 
counsel fees and disbursements incurred in the ex- 
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amination of the title. It was also prayed that 
the indebtedness be declared a lien upon the 
land. Mr. Justice Truax, before whom the case 
was tried, gave judgment in favor of plaintiff. 
From the judgment entered on his decision, the de¬ 
fendant now appeals. 

The action was first tried before Mr. Justice 
Stover, who decided that the title was free of defect 
and was marketable, and rendered judgment in 
favor of defendant dismissing the complaint. 
Upon an appeal taken by plaintiff from Judge Stover’s 
decision, such judgment was unanimously reversed 
by this Appellate Division (see 58 App. D., 112), 
and a new trial was ordered. Upon the re-trial, 
judgment was rendered by Judge Truax, in favor 
of the plaintiff in conformity with this Court’s de¬ 
cision. 

The first instrument in the chain of title that 
calls for any notice, is the will of Adolphus Brown. 
He died in the City of New York, on the 10th day 
of March, 1875. His title to the property was de¬ 
rived through two conveyances, one by Daniel M. 
Edgar, dated March 17th, 1871, and another by 
Robert Maclay, dated the 1st of March, 1873. 
These conveyances were to Adolphus Brown and 
Felix Brown as tenants in common. There is 
nothing to indicate that the property was partner¬ 
ship property, that it had been bought with part¬ 
nership funds, or that it was used for partnership 
purposes. 

The clauses in the will of Adolphus Brown 
material to the questions in controversy are the 
first and second paragraphs, which read as follows : 

‘ ‘ First, I give, devise and bequeath unto my 
friend Walli Goetz, all my furniture and house¬ 
hold articles, and also one-third of the rest, 
residue and remainder of my estate, real as 
well as personal, to have and to hold the same 
unto her during her lifetime and after her 
death to be divided in such a manner that two- 
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thirds thereof shall go to her children, and one- 
third thereof to my children. I expressly pro¬ 
vide, however, that my said friend shall have 
possession of the property so given, devised or 
bequeathed to her, and be entirely free in the 
administration of the same, with full power to 
sell and dispose of the same or any part thereof, 
and shall not be required to give any security 
whatsoever. 

“Secondly, I give, devise and bequeath the 
remaining two-thirds of all the rest, residue 
and remainder of my property, real as well as 
personal, to my children to be divided between 
them, share and share alike. And I hereby 
provide that the property hereby devised or 
bequeathed to my children shall be converted 
into money and the share of each child be safely 
invested in good security during his or her 
minority, and the interest or income derived 
therefrom, be applied to the education and 
maintenance of my said children, until they 
become of age respectively.” 

This will bears date the 10th of May, 1865. After 
its execution Mr. Brown married the woman named 
in the will as Walli Goetz. At the time of her 
marriage she had two children, Max and Julie 
Goetz. Max Goetz died in 1893, leaving a daughter, 
Julie, who is still an infant. Julie Goetz, the 
other child of Walli Goetz, subsequently married 
one Robert Bain. Adolphus Brown, at the time of 
his marriage to Walli Goetz, had three children by 
a former marriage, all of whom were living at the 
date of his death. 

The situation, therefore, at the date of his death 
was this: Under the first clause of his will, Walli 
Goetz or Walli Brown had a life estate in one- 
third of his estate, and after her death her interest 
was to be divided in such manner that two-thirds 
thereof should go to her children, i.e., to Max and 
Julie Goetz, and one-third to the testator’s children. 
She had also a power of sale. 

The remaining two-thirds of the testator’s estate 
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was directed to be converted into money for the 
benefit of his own children, the income paid to 
them during minority, and the principal paid to 
them as they respectively attained their majority. 

The will was never admitted to probate except 
as a will of personal property. Two of the execu¬ 
tors, Phillip Michel and John F. Miller, by deed 
dated May 19, 1876, conveyed the premises in 
question to the surviving brother, Felix Brown, 
who was also a co-executor. On the back of this 
deed there was endorsed the following : 

“ Know all men by these presents, that I, 
Walli Brown, widow of Adolphus Brown, de¬ 
ceased, in consideration of $1,600, to me paid, 
do grant, demise, release and quit-claim unto 
the said Felix Brown, all my right, title and 
interest and dower in and to the within de¬ 
scribed premises. In witness whereof, I have 
hereunto set my hand and seal this 
day of June, in the year one thousand eight 
hundred and seventy-six. 

[l. s.] Walli Brown. 

“Signed, sealed and delivered in the pres¬ 
ence of Louis A. Wagner. 

“State of New York, City and County of 
New York, ss. : On this 16th day of June, 
1876, before me personally came Walli Brown, 
widow, to me known and known to me to be 
the person described in and who executed the 
foregoing release of dower, and to me acknowl¬ 
edged that she executed the same. 

“Louis A. Wagner, 

“Notary Public, 

“Kings Co., N. Y.” 

After the delivery of these deeds, and at some 
time in 1880, the three children of Adolphus Brown 
quit-claimed all their right, title and interest in the 
property to Felix Brown. 

Subsequently, and on September 13th, 1884, 
Felix Brown and Ernestine, his wife, conveyed 
the property to the defendant Joseph Weber, and 
in January, 1899, Julie Bain, one of the children of 
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Walli Goetz, quit-claimed to the defendant her in¬ 
terest in the property. No quit-claim has ever 
been obtained from Max Goetz, from his wife, or 
from his daughter Julie. Under these circum¬ 
stances the plaintiff contends that there is an out¬ 
standing interest in the property—the interest 
vested in the heirs of Max Goetz—which the de¬ 
fendant Weber is unable to convey. Unquestion¬ 
ably the deed of the executors of Adolphus 
Brown, coupled with the quit claim deeds of his 
three children, passed to Felix Brown an interest in 
two-thirds of the estate. As to two-thirds of the 
estate the title is clear. The difficulty arises with 
reference to the other third held by Walli Brown 
for life. The quit-claim which she signed, and 
which purported to convey all her right, title, inter¬ 
est and dower, was not an exercise of the power of 
sale conferred upon her by the will. It was a re¬ 
lease, at the utmost, of her own interest in the 
property, and that interest was a life estate in one- 
third, and a dower right in the remaining two- 
thirds, and nothing more. The release did not 
operate to convey the estate of the remaindermen. 
The remainder was vested in the children of Walli 
Goetz and in those of the testator. That share 
which was held by Max Goetz, and which is now 
vested in his heirs, has never been divested. Until 
it shall he conveyed to the plaintiff, it offers an 
insuperable obstacle to the validity of the title. 


POINTS. 

I. 

The decision of this Court on the former appeal 
(Weinstein vs. Weber, 58 App. Div., 112) is the 
law of the case. It conclusively establishes the fact 
that defendant’s title is defective and unmarket- 
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able. It holds that the release signed by Walli 
Brown was not an exercise of the power of sale 
conferred upon her by the will, and that there is 
consequently an outstanding interest in remainder 
which has never been divested, and which the de¬ 
fendant is unable to convey to the purchaser. 

We shall not repeat the argument by which, on 
the previous appeal, that conclusion was supported. 
The situation has not been changed by any new 
proof upon the second trial; and it is sufficient, 
therefore, to refer to the opinion of Mr. Justice 
Hatch, concurred in by all the other members of 
the Court. 


II. 


The Court did not err In its ruling's upon 

evidence* 

Many questions were asked by the defendant’s 
counsel and excluded by the Court for the purpose 
of showing that Adolphus and Felix Brown held 
the property as partners. The questions were sub¬ 
ject to objection as calling for conclusions, or for 
hearsay evidence, or for evidence otherwise incom¬ 
petent and irrelevant. But without attempting to 
consider the several questions seriatim, the ruling 
as to all may be sustained upon the broad ground 
that, even if the evidence had been admitted, the 
result must have been the same, and for the follow¬ 
ing reasons: 

(a) Whether the property was partnership prop¬ 
erty, which the survivor could sell for the purpose 
of settling the firm accounts, was a question of fact, 
depending upon the inferences to be drawn from a 
great variety of circumstances evidenced by oral 
proof. No purchaser should be compelled to accept 
a title which, so far as the records are concerned, 
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is defective, and which can be sustained, if at all, 
only by extrinsic oral evidence, available, perhaps, 
to-day and not available to-morrow. This rule was 
applied by the Court of Appeals in Moore vs. Wil¬ 
liams, 115 N. Y., 586, to a case where a similar 
attempt was made to establish by oral proof that 
land had been bought with partnership funds and 
held for partnership purposes. 

In Moore vs. Williams, 115 N. Y., 586, the title 
was derived from one William H. Guion, against 
whom there was of record a judgment which was 
an apparent lien upon the premises. It was claimed 
that while Guion was in form the owner of the 
property, the title was in fact in the firm of Will¬ 
iams & Guion, and it was held by William H. 
Guion for the firm’s benefit. The deed of the prem¬ 
ises from Guion to the defendant recited that he 
was ‘ ‘ seized of the lands and premises hereinafter 
described, in his own name, but in the right of and 
for the use and benefit of the said firm of Williams 
& Guion.” The Court of Appeals held that in an 
action by a purchaser to recover his deposit the 
question as to whether the property was partner¬ 
ship property or not could not he established by oral 
proof; that the purchaser was not compelled to 
accept a title dependent for its validity upon such 
proof; and that whatever the fact as to the partner¬ 
ship nature of the property may have been, the 
title was still unmarketable. 

The Court said : 

“The defendants claim, and gave evidence 
tending to establish, that Guion took title to 
the lot for the firm of Williams & Guion, and 
paid for the same with firm property, and that 
the lot, at the time of the recovery of the judg¬ 
ment, although the title thereof stood in the 
name of Guion, was, in fact, as between him 
and the firm, the property of the firm; and 
they, therefore, contend that the judgment 
never became a lien on the lot, and that the 
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title tendered to the plaintiff in performance of 
their contract was, in fact, perfect. 

‘ ‘ The defendants attempted to get Barnes to 
release the lien of his judgment upon the lot, 
but he refused to do so, and it still remains an 
apparent lien thereon. There is no record or 
document which precludes Barnes from enforc¬ 
ing his judgment against the lot. The recitals 
in the deed of Guion to these defendants do 
no not bind him, and are not evidence against 
him, a prior incumbrancer. All the evidence 
to defeat his lien rests in parol and depends 
upon the memory of living witnesses. When¬ 
ever Barnes attempts to enforce his lien against 
the lot, he can be defeated only by a resort to 
the evidence of such witnesses who may then 
be dead or inaccessible. He may, at any time 
within ten years, issue execution upon his 
judgment and sell the lot, and after the lapse 
of many years the purchaser, at the execution 
sale, may bring an action of ejectment to re¬ 
cover the lot, and the burden would be upon 
the defendant in that suit to establish, by the 
parol evidence, the invalidity of the title of 
such purchaser. 

“We will assume that the lot, while the title 
stood in the name of Guion, actually belonged to 
the firm of Williams & Guion; that thus the de¬ 
fendants actually had a good title to the lot, 
and that the judgment was not, in fact, a lien 
thereon. But is a purchaser hound to take a 
title which he can defend only by a resort to 
parol eaidence, which time , death or some 
other casualty may place beyond his reach ? 
By the terms of the contract of sale the plaintiff 
was entitled to a deed conveying and assuring 
to him the lot in fee simple; and, by a fair 
construction of the language used, we think he 
was entitled to the lot free from any incum¬ 
brance except the mortgage specified. The 
express stipulation that he was to take the lot 
subject to an incumbrance specified shows that 
in the minds of the parties there was to be no 
other incumbrance upon the lot. But, aside 
from the language used in the contract, it is 
familiar law that an agreement to make a good 
title is always implied in executory contracts 
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for the sale of land, and that a purchaser is 
never bound to accept a defective title, unless 
he expressly stipulates to take such title, know¬ 
ing its defects. His right to an indisputable 
title, clear of defects and incumbrances, does 
not depend upon the agreement of the parties, 
hut is given by the law (Sugden on Vendors 
(13th ed.), 14; Rawle on Cov., 430; Burwell 
vs. Jackson, 9N. Y., 535; Delavan vs. Duncan, 
489 id., 485). Within the meaning of this 
rule, at least, according to the decisions in this 
state, a good title means not merely a title 
valid, in fact, hut a marketable title which can 
again be sold to a reasonable purchaser or 
mortgaged to a person of reasonable prudence 
as a security for the loan of money. A pur¬ 
chaser will not generally be compelled to take 
a title when there is a defect in the record title 
which can be cured only by a resort to parol 
evidence, or when there is an apparent incum¬ 
brance which can be removed or defeated only 
by such evidence; and, so far as there are any 
exceptions to this rule, they are extraordinary 
cases in which it is very clear that the pur¬ 
chaser can suffer no barm from the defect or 
incumbrance. * * * 

It is true that even courts of equity have, in 
some cases, compelled purchasers to take titles 
resting upon adverse possession. But in such 
cases the adverse possession was established be¬ 
yond any reasonable doubt. It is a fact usually 
open and notorious and generally known to 
many witnesses. Such a title is strengthened 
by every passing hour. Such cases bear little 
analogy to one like this, where the lapse of 
time operates in a different way, and may 
speedily wipe out the only evidence competent 
to cure or remove the defect in the title ten¬ 
dered.” 

(6) Even where land is partnership property, the 
legal title remains in the heirs of the deceased part¬ 
ner, who may be compelled by the surviving part¬ 
ner to join in the deed. As was said in Shanks vs. 
Klein, 104 U. S., 18: 
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“ Keal estate purchased with partnership 
funds for partnership uses, though the title be 
taken in the name of one partner, is in equity 
treated as personal property, so far as is neces¬ 
sary to pay the debts of the partnership and 
adjust the equities of the partners. 

‘ ‘ For this purpose, in case of the death of 
such partner, the survivor can sell the real es 
tate; and, though he cannot transfer the legal 
title which passed to the heirs or the devisees 
of the deceased, the sale vests the equitable 
ownership, and the purchaser can, in a court 
of equity, compel them to convey that title.” 

In other words, a deed by the surviving partner 
does not pass the legal title unless joined in by the 
heirs. Assuming that by resort to a court of equity 
he might compel them to join, the burden of ob¬ 
taining such relief may not be cast upon the pur¬ 
chaser (Crouter vs. Crouter, 133 N. Y., 55). 

(c) Finally, it may be observed, that partnership 
property is treated as personalty only in so far as 
may be necessary for the adjustment of the firm’s 
affairs, and that for all other purposes it remains, 
as between the partners, realty. 

The case of Darrow vs. Calkins (154 N. Y., 503), 
is conclusive on this point. It is there held : 

“In the absence of any greement, express 
or implied, between the partners to the con¬ 
trary, partnership real estate retains its char¬ 
acter as realty, with all the incidents of that 
species of property between the partners them¬ 
selves and also between a surviving partner 
and the real and personal representatives of the 
deceased partner, except that each share is im¬ 
pressed with a trust implied by law in favor of 
the other partner, that so far as is necessary, it 
shall be first implied to the adjustment of part¬ 
nership obligations and the payment of any 
balance found to be due from the one partner 
to the other on winding up the partnership 
affairs. 
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14 To the extent necessary for the purpose of 
partnership equities, the character of partner¬ 
ship real estate in the absence of any agree¬ 
ment, express or implied, between the partners 
to the contrary, is to be deemed in equity 
changed into personalty; but the portion of the 
land not required for such equities retains its 
character as realty, and is subject to the or¬ 
dinary operation of the laws of inheritance and 
descent.” 

There is no evidence and no contention that the 
deed from Felix Brown, the alleged surviving part¬ 
ner, to the defendant, Weber, was made for the 
purpose of adjusting the partnership affairs. It 
was executed nine years after the death of his co¬ 
partner. It was clearly made, not by virtue of any 
right vested in him as surviving partner, but by 
virtue of a claim of absolute title as owner of an 
estate in fee. The statement in the executor’s 
deed, that the premises were the same premises 
that were theretofore purchased by the firm of A. 
& F. Brown, as copartnership property, was sub¬ 
sequent to the testator’s death. It is entitled to 
no probative force in determining the character of 
the testator’s title. The question as to the rights 
of partners, in partnership real estate, is, there¬ 
fore, out of the case. 

The plaintiff had a right to insist upon a clear 
record title. The defendants could not give her 
such a title, and her refusal to accept the deed was 
justified. No decision that could be made in this 
action, as to the partnership character of the realty, 
would bind the infant heir of Max Goetz (Vought 
vs. Williams, 120 N. Y., 259). She would be free 
at any time to claim her share of the inheritance. 
“ It is a well-settled rule in equity that the defend¬ 
ant, in a suit brought for the specific performance 
of an executory contract, will not be compelled to 
take a title about which a doubt may reasonably 
exist, or which may expose him to litigation ” 
(Wesley vs. Eels, 177 U. S., 370 ; Fleming vs. 
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Burnham, 100 N. Y., 1 ; Kilpatrick vs. Barron, 
125 N. Y., 751 ; McPherson vs. Schade, 149 N. Y., 
16). 


III. 

The Court did not err in permitting an 
amendment of the prayer for relief in the 
complaint. 

The complaint was amended on the trial by add¬ 
ing a prayer that the plaintiff be decreed to have a 
lien on the land. The amendment was made, not 
by a statement of its general purport and design, 
but by a statement of the exact words which were 
to be added. The same amendment was made 
without objection on the first trial, and it undoubt¬ 
edly survived upon the second. The motion was 
renewed for greater caution only. Assuming for 
the purpose of the argument, that the amendment 
to the pleadings made on the first trial does not 
survive beyond such trial (this is the most that 
appellant can contend for), nevertheless Judge 
Truax had ample power under Section 723 of 
the Code to make the amendment prayed for. 
Defendant did not claim surprise. He could not 
very well do so, as the same amendment had been 
made with his consent at the former trial, and as 
the amendment did not make any substantial change 
in the pleadings there was no abuse of discretion, 
and appellant’s exception does not present rever¬ 
sible error. 

The defendant having answered the complaint, 
the plaintiff was entitled to any relief which the 
facts justified, whether specifically prayed for or 
not. 

Code Civ. Pr., § 1207. 

Benedict vs. Benedict, 85 N. Y., 625, 
626. 
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The point made by defendant that plaintiff’s 
remedy was an action to recover damages is with¬ 
out force, as the answer fails to plead that plaintiff 
had an adequate remedy at law. 

Baron vs. Korn, 127 N. Y., at page 
229. 

Town of Meutz vs. Cook, 108 N. Y., 
504. 

Watts vs. Adler, 130 N. Y., 648. 


IV. 

The judgment appealed from should be 
affirmed, with eosts. 

Respectfully submitted, 

Kantrowitz & Esberg, 

* Respondent’s Attorneys. 

Mo ses Esberg and Benjamin N. Cardozo, 

Of Counsel for Respondent. 
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SUPREME COURT, 

NEW YORK COUNTY. 


Hattie Wile man, an Infant, by 
Alice Tract, her Guardian ad 
litem , 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 




Sirs: 

Please take notice that the defendant herein, 
Metropolitan Street Railway Company, hereby 
appeals to the Appellate Division of the Supreme 
Court for and in the First Judicial Department, 
from an order entered herein in the office of the Clerk 
of the Supreme Court, New York County, on the 
18th day of December, 1902, denying defendant’s 
motion to vacate and set aside the execution 
issued herein on the 1st day of December, 1902, 
to the Sheriff of New York County upon the judg¬ 
ment of $2,238.72 entered in the above-entitled 
action on the 15th day of March, 1902, and the 
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4 defendant appeals from each and every part of said 
order. 

Dated New York, December 22, 1902. 

Yours, &c., 

Henry A. Robinson, 

Attorney for Defendant, 

621 Broadway, 

New York City. 

To Thomas L. Hamilton, Esq., 

Clerk of the Supreme Court, 

New York County. 

g 

To William D. Tyndall, Esq., 

Attorney for Plaintiff, 

7 Beekman St., 

New York City. 

To Wm. J. O’Brien, 

Sheriff of New York County. 
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Order denying? motion to vacate 7 
execution of the order appealed from. 

At a Special Term, Part I., of the Su¬ 
preme Court of the State of New 
York, held in and for the County of 
New York at the County Court House 
in the Borough of Manhattan, City of 
New York, on the 16th day of Decem¬ 
ber, 1902. 

Present—JHon. David Leventritt, 

Justice. 8 

Hattie Wileman, an Infant, by 
her Guardian ad litem , Alice 
Teact, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 

_J 6 

An order to show cause having been duly issued 
herein by the Hon. James Fitzgerald, Justice, on 
the 10th day of December, 1902, why an order 
should not be made in the above-entitled action 
vacating and setting aside the execution heretofore 
issued on the 1st day of December, 1902, to the 
Sheriff of the County of New York upon the judg¬ 
ment of two thousand two hundred thirty-eight 
and 72/100 ($2,238.72) dollars entered in the above- 
entitled action in the office of the Clerk of the Su¬ 
preme Court of New York County on the 15th day 
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10 of March, 1902, and all proceedings thereunder, and 
directing that the defendant herein pay the amount 
of said judgmeut and interest thereon to the date 
of payment to the Clerk of the Supreme Court, 
New York County, to the credit of the said action, 
and that upon said payment the said Clerk satisfy 
the said judgment of record, and said motion hav¬ 
ing been heard on the return of said order to show 
cause on the 12th day December, 1902, 

• Now, on reading and filing the order to show 

cause herein and the affidavits of Addison C. 
Ormsbee, verified the 10th day of December, 1902, 
H and Peter C. Nickel, verified on the 10th day of 
December, 1902, and upon a copy of said execu¬ 
tion, and upon all the papers, pleadings and pro¬ 
ceedings had herein, and after hearing Addison C. 
Ormsbee, of counsel for defendant, in support of 
said motion upon the call thereof, and William D. 
Tyndall, Esq., attorney for the plaintiff, and Her¬ 
man M. Schaap, of counsel for the Sheriff of New 
York County, appearing in opposition thereto, 
and due deliberation having been had thereon, 
now, on motion of Henry A. Robinson, attorney 
for the defendant, it is 

Ordered, that the motion be and the same hereby 
12 is in all respects denied, and it is further ordered 
that the defendant is required to pay the poundage 
due the Sheriff. 

Enter. 

D. L., 

J. 8. C. 
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Summons 

SUPREME COURT. 


Hattie Wileman, an Infant, by 
Alice Tracy, her Guardian ad 
litem , 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 


Plaintiff demands 
trial in Queens 
County. 


14 


To the above-named Defendant: 

You are hereby summoned to answer the com¬ 
plaint in this action and to serve a copy of your 
answer on the plaintiff’s attorney within twenty (20) 
days after the service of this summons, exclusive 
of the day of service; and in case of your failure 
to appear or answer, judgment- will be taken 
against you by default for the relief demanded in 
the complaint. 15 

Dated New York City, 18th day of October, 1901. 

William D. Tyndall, 

Plaintiff’s Attorney. 

Office and Post Office Address, 

No. 7 Beekman Street, 

Borough of Manhattan, 

New York City. 
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Complaint. 

SUPREME COURT, 
Queens County. 


Hattie Wileman, an Infant, by 
Alice Tract, her Ouardian ad 
litem , 

Plaintiff, 

against 

17 Metropolitan Street Railway 
Company, 

Defendant. 


Plaintiff, complaining of the defendant by her 
attorney William D. Tyndall, avers and says: 

First.— That on the 17th day of October, 1901, 
Alice Tracy was, by an order duly made by a 
Justice of this Court, appointed guardian ad 
litem for the said Hattie Wileman and authorized 
to prosecute for her as such guardian cause of 
2 g action hereinafter set forth. 

Second.— On information and belief that at all 
the times hereinafter mentioned the defendant 
was and still is a corporation organized and doing 
business as a common carrier under and by virtue 
of the laws of the State of New York, operating, 
controlling and maintaining a railway through the 
streets of the County of New York. 

Third. —On information and belief that on or 
about the 18th day of July, 1901, the said infant 
was a passenger on a car of the said defendant 
at or near the corner of 86th Street and Eighth 
Avenue in the City and County of New York, and 
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while endeavoring to alight from said car and while 19 
said car was at rest, and solely through the negli¬ 
gence of the defendant, and its servants, said car 
was suddenly started without warning to said in¬ 
fant, and that she was thereby thrown to the street 
and bruised, maimed and hurt, and sustained a 
concussion of the brain and other injuries to the 
head and spine, and was internally injured, whereby 
she was for a long time and still is, and will con¬ 
tinue to be, maimed, sick and sore, and suffered, is 
suffering, and will continue to suffer great pain and 
anguish, to her loss and damage ($10,000) dollars. 

Wherefore, plaintiff demands judgment for the 
sum of ten thousand ($10,000) dollars,with interest ^ 
thereon from the 18th day of July, 1901, together 
with the costs of this action. 

William D. Tyndall, 
Attorney for Plaintiff. 

Office and Post Office Address, 

No. 7 Beekman Street, 

Borough of Manhattan, 

New York City. 

State of New Yoke, ) 

City and County of New York, ) 8S ‘' 

Alice Tracy, being duly sworn, deposes and 21 
says: I am the guardian ad litem for the above- 
named plaintiff; I have read the foregoing com¬ 
plaint and know the contents thereof; same is true 
to my knowledge, except as to the matters therein 
stated to be alleged upon information and belief, 
and as to those matters I believe it to be true. 

Alice Tracy. 

Sworn to before me this 18th ) 
day of October, 1901. j 

Geo. W. Garlinger, 

Notary Public, 

New York County. 


Digitized by Tooele 



8 


22 Answer. 

SUPREME COURT, 
Queens Countt. 


Hattie Wileman, an Infant, by 
Alice Tbaoy, her Guardian ad 
litem , 

Plaintiff, 

against 

2‘S Metropolitan Street Railway 
Company, 

Defendant. 


The defendant, Metropolitan Street Railway 
Company, by Henry A. Robinson, its attorney, 
answering the complaint herein, respectfully shows 
to the Court: 

1. It admits the truth of the allegations con¬ 
tained in the second paragraph of the complaint. 

2. It has no knowledge or information sufficient 
24 to form a belief as to the truth of the allegations 

contained in the first paragraphs of the complaint, 
and therefore denies the same. 

3. Upon information and belief it denies the 
truth of the allegations contained in the third para¬ 
graph of the complaint. 

4. Upon information and belief, it alleges that 
whatever damages and injuries were sustained by 
the plaintiff, at the time and place mentioned in 
the complaint, were due to the negligence of the 
plaintiff, or of her parents, guardians or custodians, 
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and were not the result of any negligence on the 25 
part of this defendant, its agents, servants or em¬ 
ployees. 

Wherefore, it demands judgment that the com¬ 
plaint herein be dismissed, with costs. 

Henry A. Robinson, 

Attorney for Defendant, 

621 Broadway, 

New York City. 


State of New York, ) 9fi 

County of New York, j 

Daniel B. Hasbrouok, being duly sworn, says 
that he is the Vice-President and an officer of the 
Metropolitan Street Railway Company, the corpo¬ 
ration defendant in the above-entitled action. That 
the foregoing answer is true to the knowledge of 
this deponent, except as to the matters therein 
stated to be alleged on information and belief, and 
that as to those matters he believes it to be true. 
That the reason why this verification is not made 
by the defendant is because the defendant is a 
corporation, and the grounds of deponent’s belief 
as to all matters in said answer not stated upon his 27 
knowledge are investigations which deponent has 
caused to be made concerning the subject-matter of 
this action, and information acquired by deponent 
in course of his duties as an officer of the corpora¬ 
tion defendant in this action. 

Daniel B. Hasbrouok. 

Sworn to before me this 7th) 
day of November, 1901. ) 

John A. Dunn, 

Notary Public, 

New York County. 
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28 Order to Show Cause why execution 
should not be vacated and set aside. 

SUPREME COURT, 

County of New York. 


Hattie Wileman, an Infant, by 
her Guardian ad litem , Alice 
Tkacy, 

Plaintiff, 

29 

against 

Metropolitan Street Railway 
Company, 

Defendant. 

_J 

Upon the annexed affidavits of Addison C. 
Ormsbee and Peter C. Nickel, verified the 10th day 
of December, 1902, let the plaintiff and her at¬ 
torney and the Sheriff of the County of New York 
show cause before me or one of the Justices of the 

30 Supreme Court at a Special Term, Part I. thereof, 
for the hearing of motions, on the 12th day of De¬ 
cember, 1902, in the New York County Court 
House, Borough of Manhattan, City of New York, 
at 10.30 a.m., or as soon thereafter as counsel can 
be heard, why an order should not be made in the 
above-entitled action vacating and setting aside the 
execution heretofore issued on the first day of De¬ 
cember, 1902, to the Sheriff of the County of New 
York, upon the judgment of $2,238.72 entered in 
the above-entitled action in the office of the Clerk 
of the Supreme Court of the County of New York 
on the 15th day of March, 1902, and all proceed- 
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ings thereunder, and directing that tbe defendant 
herein pay the amount of said judgment and 
interest thereon to the date of payment to the 
Clerk of the Supreme Court of the County of New 
York to the credit of said action, and that upon 
such payment the said Clerk satisfy the said judg¬ 
ment of record. 

Let service of this order to show cause of less 
than five days, to wit: by delivering true copies 
thereof, and of the affidavits hereto attached at 
the office of the attorney for the plaintiff herein, 
and at the office of the Sheriff of the County of 
New York, on or before the hour of 6 o’clock p.m., ^ 
December 10, 1902, be a good and sufficient service 
hereof, sufficient cause appearing therefor in said 
affidavits. 

It is further ordered that, pending the determina¬ 
tion of this motion, all proceedings to collect 
said judgment on the part of said plaintiff, or her 
attorneys, or the Sheriff of the County of New 
York, bis agents or deputies, be and the same 
hereby are stayed. 

James Fitzgerald, 

Justice Supreme Court. 
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34 Affidavit of Addision C. Ormsbee 
read in favor of motion. 

SUPREME COURT, 

County of New York. 


35 


Hattie Wileman, an Infant, by 
her Guardian ad litem , Alice 
Teacy, 

Plaintiff, 

against 

Metropolitan Street Railway 
Company, 

Defendant. 


State of New York, ) 

County of New York, \ 88 ' * 

Addison C. Ormsbee, being duly sworn, deposes 
and says, that he is an assistant attorney in the 
office of Henry A. Robinson, the attorney for the 
30 defendant in the above entitled action; that the 
plaintiff at the time of the commencement of said 
action was an infant, and that said action was 
brought in her behalf by her guardian ad litem 
appointed by the Court for that purpose. 

That said action came duly to trial in the County 
of New York on the 24th day of February, 1902, and 
that the plaintiff recovered of the defendant upon 
said trial a verdict of two thousand ($ 2 , 000 . 00 ) dol¬ 
lars; that the judgment for said verdict and costs, 
amounting to two thousand two hundred thirty- 
eight and seventy-two one-hundredths ($2,238.72) 
dollars, was entered in the office of the Clerk of the 
Supreme Court of New York County on the 16th 
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day of March, 1902; that the defendant thereafter 37 
appealed to the Appellate Division of the Supreme 
Court of the First Department, from said judg¬ 
ment, and that upon said appeal the said judgment 
was affirmed; that thereafter, and on the 1st day 
of December, 1902, the plaintiff issued an execu¬ 
tion upon said judgment to the Sheriff of the 
County of New York, directing him to collect the 
same according to law; that a copy of said execu¬ 
tion is hereto annexed and made a part thereof, 
and marked Exhibit “ A.’* 

That the guardian ad litem of the plaintiff has 
at no time since her appointment as such filed a 
bond as required by Section 474 of the Code of yg 
Civil Procedure and Rule 51 of the General Rules 
of Practice of the Supreme Court. That defendant 
has refused to pay the amount of said judgment 
to the said guardian ad litem, or to her attorney, 
upon the ground that neither the said guardian 
ad litem , nor the said attorney was entitled by 
law to receive the amount of the said judgment, 
until a bond had been filed by said guardian 
ad litem pursuant to law; that the defendant con¬ 
tends that, as such guardian or attorney had no 
power to collect the said judgment the said 
attorney had no power to issue an execution there- 39 
on, and that such execution is null and void as to 
this defendant; that the defendant asks for an 
order to show cause herein, requiring the plaintiff 
or her attorney and the Sheriff of the County of 
New York to show cause before this Court at a 
time and place specified: 

Fikst.— Why an order should not be granted 
herein vacating and setting aside the execution 
heretofore issued upon said judgment to the Sheriff 
of the County of New York, and all proceedings 
thereunder. 
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40 


41 


42 


Second.— Why said order shonld not direct 
that the defendant pay to the Clerk of the Supreme 
Court of the County of New York the amount of 
said judgment and interest to the date of payment, 
to be held by said Clerk to the credit of the above 
action pending a compliance by the said guardian 
ad litem with the requirement of the law as to the 
filing of a bond, and that upon such payment to 
said Clerk, that the said Clerk satisfy of record 
the said judgment. 

That the defendant asks for an order to show 
cause herein for the reason that the property of 
the defendant is in jeopardy by reason of the exist¬ 
ence of the said execution in the hands of the 
Sheriff, and a speedy determination of this motion 
is necessary for its protection. 

That defendant asks that all proceedings on the 
part of the plaintiff or her attorney, or of the 
Sheriff of the County of New York to enforce the 
collection of said judgment by virtue of said exe¬ 
cution be stayed pending the determination of this 
motion. 

That no previous application for this order to 
show cause herein has been applied for to any 
Court or Judge. 

Addison C. Ormsbee. 

Sworn to before me this 10th ) 

day of December, 1902. j 

O. L. Hoaoland, 

Notary Public, 

New York County. 
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Affidavit of Peter C. Nickel read in 43 
favor of motion. 

SUPREME COURT, 

New York County. 


Hattie Wileman, an Infant, by 
her Guardian ad litem, Alioe 
Tract, 

Plaintiff, 

against 


Metropolitan Street Railway 
Company, 

Defendant. 


44 


County of New York, ss.: 

Peter C. Nickel, residing at 468 Mount Hope 
Place, Borough of the Bronx, New York City, 
being duly sworn, deposes and says: I am the 
voucher clerk of the Interurban Street Railway 
Company and have, charge of the payment of checks ^ 
in accident cases. On or about the 1st day of 
December, 1902, one William D. Tyndall, attor¬ 
ney for Hattie Wileman, an infant, &c., called at 
the office of the said railroad company to receive 
check of two thousand four hundred and twenty- 
five dollars and fifty-two cents ($2,425.52) in pay¬ 
ment of a judgment in the above-entitled action. 

The said check was ready to be delivered to the 
said attorney and that I requested from said attor¬ 
ney an order authorizing the collection of said 
judgment, together with a certified copy of the 
bond as required under Section 474 of the Code. 
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4® That the said William D. Tyndall thereupon stated 
that he had filed no bond and did not intend to 
file any bond and all that he would give in satis¬ 
faction of the judgment was a satisfaction piece, 
and I thereupon refused to turn over the check 
unless the attorney complied with Section 474 of 
the Code. That the said William D. Tyndall said 
he would issue execution, and that execution was 
issued within an hour and a half thereafter. 

Peter C. Nickel. 

Sworn to before me this 10th) 
day of December, 1902. ) 

Alpheus S. Prank, 

47 Notary Public, 

New York County. 


48 
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Execution read in favor of motion. 49 

The People of the State of New York: To the 
Sheriff of the County of New York —Greet¬ 
ing: 

Whereas, judgment was rendered on the 16th 
day of March, one thousand nine hundred and 
two, in an action in the Supreme Court between 
Hattie Wileman, an infant, by Alice Tracy, Guard¬ 
ian ad litem , plaintiff, and Metropolitan Street 
Railway Company, defendant, in favor of the said 
plaintiff against the said defendant for the sum of 
$2,238.72, as appears to us by judgment roll filed 50 
in the office of the Clerk of the County of New 
York. 

Therefore, we command you, that you satisfy 
the said judgment out of the personal property of 
the said judgment debtor within your County; or 
if sufficient personal property cannot be found, 
then out of the real property in your County be¬ 
longing to such judgment debtor on the day when 
the said was so 

in your County, or at any time 
thereafter, in whose hands soever the same may 
be, and return this execution within sixty days 
after its receipt by you, to the Clerk of the 61 

County of New York. 

Witness Hon. Henry Bischoff, Jr., Justice of 
said Court at New York City and County the 1st 
day of December, one thousand eight hundred and 
two. 

Wm. D. Tyndall, 

Plaintiff’s Attorney, 
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62 Affidavit of John V. Campbell read 
in of motion. 

SUPREME COURT, 

New York County. 


63 


Hattie Wileman, an Infant, by 
Alice Tracy, her Guardian ad 
litem, 

Plaintiff, 


against 

Metropolitan Street Railway 
Company, 

Defendant. 


City and County of New York, ss.: 

John Y. Campbell, being duly sworn, deposes 
and says: I am a deputy sheriff of the County of 
New York and had charge of the execution issued 
against the property of the defendant herein on 
December 1st, 1902, for the sum of $2,238.72, with 
interest from March 16th, 1902, fees, &c. 

On said day I went to defendant’s office at 621 
Broadway, N6w York City, and there levied upon 
office furniture, consisting of desks, chairs, benches, 
&c., and safes and their contents easily sufficient 
to satisfy the demand of said execution. 

That interest on the amount of said execution to 
date is $93.28, making a total of $2,332. On this 
amount, under Laws 1892, Chap. 418, the Sheriff 
is entitled to poundage at the rate of 6 per cent, on 
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the first $1,000 and 2£ per cent, on the balance, 
making his poundage herein $89.30, and deponent 
asks that, if the amount of this judgment be de¬ 
posited in court as requested by defendant, defend¬ 
ant be directed to pay the said poundage to the 
Sheriff, who will in such event have no security for 
his poundage. 

John V. Campbell. 

Sworn to before me this 11th) 
day of December, 1902. j 

Victor Fiedler, 

Comr. of Deeds, 

N. Y. C. 56 


Affidavit of No Opinion. 


State of New York, ) . 

City and County of New York,) ’ ’ 

Addison C. Ormsbee, being duly sworn, says: 
That he is the assistant attorney for the defendant- 
appellant herein; that he is familiar with all the 
proceedings had in this action; that no opinion 
was handed down by the Presiding Justice in de¬ 
ciding the defendant’s motion to vacate execution 
herein. 


57 


Addison C. Ormsbee. 


Sworn to before me this 29th ) 
day of Dec., 1902. j 

O. L. Hoagland, 

Notary Public, 

N. Y, Co. 
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68 69. 

State of New Yoke, ) . 

County of New York, ) 

I, Thos. L. Hamilton, Clerk of the said County, 
and Clerk of the Supreme Court of said State for 
said County, do hereby certify that the foregoing 
consists of certified copies of the notice of appeal, 
the order appealed from, and the papers on which 
the Court below acted in making such order. 

In witness whereof, I have hereunto 
set my hand and affixed ray official 
seal, this 30th day of December, A.D. 

69 1902. 

[seal.] Thos. L. Hamilton, 

Clerk. 


60 
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in case the Conrt allowed the defendant to pay the 
amount of the judgment into Court, it direct that 
the defendant pay to the Sheriff his poundage on 
the amount of the execution in his hands (fols. 54- 
55). 

The situation presented by this appeal frequently 
arises in the number of actions brought against 
this appellant by infant plaintiffs, where they are 
successful in recovering judgments, and the appel¬ 
lant has been unable to find any reported decision 
which defines the respective rights and duties of 
the parties under such circumstances. 


POINTS. 

I. 

The motion should have been 
granted. 

Section 474 of the Code of Civil Procedure pro¬ 
vides as follows: 

“ Except in a case where it is otherwise 
specially prescribed by law, a guardian, ap¬ 
pointed for an infant, as prescribed in this 
article, shall not be permitted to receive money 
or property of the infant, other than costs 
and expenses allowed to the guardian by the 
court, until he has given sufficient security, 
approved by a judge of the court, or a county 
judge, to account for and apply the same, 
under the direction of the court.” 

To the same effect is Rule 61 of the general rules 
of the Supreme Court. 

Section 475 of the Code provides that the bond 
to be given by the guardian must be not less than 
twice the sum or value of the property to be re- 
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ceived, that it most be executed by the gnardian 
and at least two sureties, approved by the judge, 
and filed in the office of the clerk. 

The foregoing sections and rule apply to the 
guardian ad litem in this action. 

The guardian, having omitted to give the security 
required by law was unauthorized to receive the 
amount of the judgment, and therefore payment 
to such guardian would not discharge the obliga¬ 
tion of defendant to the infant. 

Wuesthoff vs. Germania Life Ins. Co., 
107 N. Y., 580. 

Calmbacher vs. Neuman, 18 N. Y. 
Supp., 198. 

See also note to this case in 28 Abb. New 
Cases, 156. 

The guardian being unauthorized to receive the 
amount of the judgment, her attorney could have 
no greater authority or power in the matter than 
the guardian, and therefore payment to the attor¬ 
ney and satisfaction of the judgment by him 
would not discharge the liability of defendant to 
the infant. 

The guardian and her attorney being unauthor¬ 
ized to receive the amount of the judgment or to 
discharge or satisfy the same, does it not follow 
that it was the legislative intent that under Sec¬ 
tion 474 the guardian, who had failed to comply 
with its provisions, should have no power to 
enforce the collection of the judgment, either by 
execution or otherwise, while the disability ex¬ 
isted? 

Is not the effect the same as in the case of an 
administrator with limited letters who is expressly 
prohibited from enforcing a judgment recovered by 
him until he has given security pursuant to Sec¬ 
tion 2664 of the Code of Civil Procedure? 
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In the case of Calmbacher vs. Neuman, supra, 
a situation was presented in the N. Y. Superior 
Court somewhat similar to that in the case at bar. 
There a guardian ad litem had recovered a judg¬ 
ment for damages for an infant plaintiff, and was 
unable to tile a bond, as required by Section 474. 
The Court at Special Term made an order on 
motion of defendants directing that defendants 
pay into Court the amount of the judgment, with 
interest to date of deposit, and directing the clerk 
on such payment being made to cancel of record 
the judgment. On appeal to the General Term of 
the N. Y. Superior Court the order w r as affirmed. 
In that case no execution had been issued upon the 
judgment. 

In the opinion written by Judge Gildersleeve for 
the General Term, he says, by way of dictum , that 
if an execution had been issued and the defendants 
had paid the amount of the judgment in virtue of 
due and regular legal process, such payment would 
be a bar to any further legal proceeding against 
the defendant. This question was, however, not 
before the Court in that case, as no execution had 
beeen issued. The point the appellant in the case at 
bar makes, however, is that an execution issued by 
a guardian not authorized to collect is not a due 
and regular legal process ’ ’ so as to vest the Sheriff 
with any greater power in the matter than that 
possessed by the guardian b ersel f. 

To hold that the Sheriff is entitled to receive the 
amount of the judgment when the guardian or 
attorney is not authorized to receive it would work 
an injustice, in that it would compel a judgment 
debtor who is ready and willing to pay the amount 
of his judgment to the guardian or attorney, but is 
prevented from so doing by the omission of the 
guardian to comply with the law, to pay an ad 
ditional sum to the Sheriff as poundage. 
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It seems, therefore, that the only construction of 
Section 474 which will be consistent with reason 
and equity is that the guardian who has failed to 
comply with the requirements of that section is 
precluded from taking any proceedings to enforce 
a judgment A P 8 v e r 6eeTby him as such guardian and 
that therefore any execution issued by him or his 
attorney upon such judgment during the continu¬ 
ance of such disability is irregular and void. 


II. 

The order appealed from should be 
reversed. 


HENRY A. ROBINSON, 

Attorney for Appellant. 

Addison C. Ormsbee, 

Of Counsel. 
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Supreme Court, 

NEW YORK COUNTY. 


Julius Willsen, as Adminis¬ 
trator of the goods, chattels and 
credits which were of Lawrence 
Willsen, deceased, 

Plaintiff, 

against 

Mkthopolitan Street Rail¬ 
way Company, 

Defendant. 


Statement under Rule 41. 

This action was commenced by the service of the 
summons and complaint herein on 3rd August, 
1901. Issue was joined by service of the answer on 
10 th September, 1901. The names of the parties 
appear in the above tide; there has been no change 
of parties herein; the plaintiff appeared by Coha- 
lan Brothers, as attorneys, and the defendant ap¬ 
peared by Henry A. Robinson, as attorney. There 
has been no change of attorneys. 
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Summons. 


NEW YORK SUPREME COURT, 
County of New York. 

Trial desired in New York County. 


Julius Willsen, Administra¬ 
tor of the goods, chattels and 
credits which were of Lawrence j 
Willsen, deceased, 

Plaintiff, j 

against 

j 

Metropolitan Street Railway ’ 
Company, 

Defendant. 


To the above named defendant: 


6 


You are hereby summoned to answer the com¬ 
plaint in this action and to serve a copy of your 
answer upon the plaintiff’s attorneys within twenty 
days after the service of this summons, exclusive 
of the day of service, and in case of your failure 
to appear or answer, judgment will be taken 
against you by default for the relief demanded in 
the complaint. 


Dated, New York, August 1st, 1901. 


COHALAN BROTHERS, 
Attorneys for the Plaintiff, 
Office and Post Office Address, 
271 Broadway, Borough of Manhattan, 

New York City. 
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Complaint. 

The plaintiff herein, as administrator aforesaid, 
complaining of the above named defendant re¬ 
spectfully alleges and shows to the Court, as fol¬ 
lows: 

1. That the said Lawrence Willsen, deceased, an 
infant under the age of six years, departed this 
life on the 29th day of April, 1901, and thereafter, 
under and by virtue of Letters of administration of 
the Surrogate’s Court of the County of New York, 
having jurisdiction in that behalf, duly granted to 
said plaintiff on the 14th day of June, 1901, this 8 
plaintiff was duly appointed the administrator of 
the goods, chattels and credits which were of the 
said Lawrence Willsen, deceased, and has duly 
qualified and entered upon his duties as such ad¬ 
ministrator, and is still acting as such. 

On Information and Belief: 

2. That the defendant is and at all times herein 
mentioned was a duly organized domestic street 

* railway corporation, controlling and operating a 

street surface railway, among other places, through 
and along Lexington Avenue, in the Borough of 
Manhattan, City of New York. 9 

3. That on April 18th, 1901, the said Lawrence 
Willsen was lawfully upon said Lexington Avenue, 
a public thoroughfare, between 96th and 97th 
Streets, and while lawfully on said avenue, and 
without any negligence or default upon his part, 
he was suddenly and without warning violently 
struck by one of the defendant’s cars operated 
through and along said avenue, which was being 
carelessly, recklessly and negligently driven, oper¬ 
ated and managed by the said defendant, and was 
knocked down and run over by the said car and 
thrown violently upon the track and dragged under 


Digitized by Tooele 



4 


10 said car for a considerable distance before said car 
was stopped, and solely whereby said plaintiff’s 
decedent,sustained bodily injuries which resulted 
in his death on the 29th day of April, aforesaid. 

4. That the said injuries so as aforesaid resulting 
in the death of said Lawrence Willsen, plaintiff’s 
decedent were caused solely and entirely by the 
carelessness, recklessness and negligence of the 
said defendant, and without any negligence or 
carelessness upon the part of said decedent, or of 
his lawful guardian or any party other than defen¬ 
dant. 

H 5. That between the time of the receipt by the 
said decedent of the said injuries and his death, 
the plaintiff as the lawful guardian of the said in¬ 
fant necessarily expended the sum of $80.00 in 
medical aid, services and nursing, in the effort to 
alleviate the effect of said injuries, and work a 
cure, to his damage in that respect of $80.00. 

6. That after the death of the said decedent, the 
plaintiff as such guardian necessarily expended 
the sum of $100.00 in funeral and interment ex¬ 
penses of the said decedent, to his damage in that 
respect of $100.00. 

12 7. That said Lawrence Willsen, plaintiff’s dece¬ 

dent, at the time of his death left him surviving 
Julius Willsen, the plaintiff herein, his lawful 
father, who at the time of his death was and now 
is his only surviving lawful next of kin, and 
as such entitled to all his goods, chattels and 
credits, and on whose behalf and for whose sole 
benefit as such next of kin, this action is brought, 
and who sues herein as such administrator as afore¬ 
said, and who has been damaged as suoh adminis¬ 
trator by reason of the premises in the sum of $15,- 
000, to his damage in that repect as such adminis¬ 
trator in fifteen thousand dollars ($16,000). 
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Wherefore, the plaintiff, as such administrator 
demands judgment against the defendant, for the 
respective sums of $15,000; $80.00 and $100.00 ag¬ 
gregating $15,180.00, together with the costs of 
this action. 

COHALAN BROTHERS, 

Attorneys for the Plaintiff, 

Office and Post Office Address, 

No. 271 Broadway, 
Borough of Manhattan, 

New York City. 


(Verified 1st August, 1901). 
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Answer. 

The defendant, Metropolitan Street Railway 
Company, by Henry A. Robinson, its attorney, 
answering the complaint herein, respectfully 
shows to the Court: 

1. It admits the truth of the allegations 
contained in the second paragraph of the com¬ 
plaint. 

2. It has no knowledge or information sufficient 
to form a belief as to the truth of the allegations 
contained in the first, fifth, sixtli and seventh jg 
paragraphs of the complaint, and, therefore, 
denies the same. 

3. Upon information and belief, it denies the 
truth of the allegations contained in the third and 
fourth paragraphs of the complaint. 

4. Upon information and belief, it alleges that 
whatever injuries were sustained by the plaintiff’s 
intestate at the time and place mentioned in the 
complaint were due to the negligence of the 
plaintiff’8 intestate, or his parents, guardians or 


Digitized by 


Google 



6 


custodians, and were not the result of any negli¬ 
gence on the part of this defendant, or of its 
agents, servants or employees. 

Wherefore, it demands judgment that the com¬ 
plaint herein be dismissed with costs. 

HENRY A. ROBINSON, 
Attorney for Defendant, 
621 Broadway, New York City. 

(Verified 10th September, 1901.) 


SUPREME COURT, 
Trial Term, Part 3. 


July 3rd, 1902. 
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—- -\ 

Julius Willsen, Administrator, 

against 

The Metropolitan Street Rail¬ 
way Company. 


Present: 

Hon. Charles H. 
Truax, Justice. 


I hereby certify that this cause was tried No¬ 
vember 24, 26 and 26, 1901, by the Court and a 
jury, and a verdict rendered therein for the 
defendant. Motion to set aside verdict and for a 
new trial denied. 60 day’s stay of execution after 
notice of entry of judgment. 60 days to make a 
case. 

THOMAS L. HAMILTON, 

Clerk. 
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Order Denying Plaintiff’s Motion for a New I 9 

Trial. 

At a Trial Term of the Supreme Court of 
the State of New York, held at the 
County Court House in the City of 
New York, on the 20th day of 
November, 1901. 


Present: 

Hon. Charles H. Truax, 

Justice. 

This action being at issue on the pleadings, and 20 
having been tried on the 26th day of November, 
1901, before the Court and a jury, and the jury 
having rendered their verdict in favor of the de¬ 
fendant and against the plaintiff, and the Justice 
presiding at the trial aforesaid at the said term and 
immediately after the rendition of the said verdict, 
having entertained a motion made on his minutes 
on behalf of the plaintiff to set aside the said ver¬ 
dict, and for a new trial to be granted upon the 
exceptions taken on behalf of the plaintiff at the 
trial, and because the verdict is contrary to the 
evidence and contrary to law; and after hearing 
William McArthur of counsel for the plaintiff, in 
support of the said motion, and George M. Pinney 
of counsel for the defendant in opposition thereto, 
on motion of Henry A. Robinson, defendant’s at¬ 
torney, it is 

Ordered that plain tiff’s said motion be and the 
same hereby is in all things denied. 

Enter. 

C. H. T., 

Justice Supreme Court. 
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Judgment. 

The above entitled action having come on for 
trial before the Hon. Charles H. Truax, Justice 
and a Jury, at a Trial Term, Part 3 of the above 
named Court, held at the Court House thereof, in 
the Borough of Manhattan, City of New York, on 
the 20 th day of November, 1901, and proofs of the 
respective parties having beeu submitted and the 
jury having rendered a verdict in favor of the de¬ 
fendant and against the plaintiff, and the costs 
having been taxed by the Clerk of the above named 
Court, on due notice, against the plaintiff in the 
23 sum of One hundred thirty two and 42/100 dollars. 

Now, on motion of Henry A. Robiuson, attorney 
for the defendant, it is 

Adjudged that the defendant have judgment 
against the plaintiff, and that the defendant re¬ 
cover from the plaintiff, the sum of $132 42/100 
and that the defendant have execution against the 
plaintiff therefor. 

Judgment entered this 30th day of December 
1901. 

WM. SOHMER, 

Clerk. 


24 


Plaintiffs Notice of Motion. 


Sir: 

Please take notice that upon the several an¬ 
nexed affidavits of William McArthur and Michael 
J. Cohalan, verified December 14th, 1901, the affi¬ 
davit of John P. Cohalan verified December 10 th, 
1901, and the documents thereto annexed and upon 
all the papers, pleadings and proceedings herein, 
we will move this Court, at Special Term, Part I, 
thereof, at the County Court House, New York 
City, on the 23rd day of December, 1901, at 10.30 
o’clock a. m., or as soon thereafter as counsel can 
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be heard for an order amending so much of the 25 
record of this Court of the trial of the above en¬ 
titled action in Part 3, Trial Term, as consists of 
the stenographic minutes of the Judge’s charge, 
in the following respects, viz.: 

At page 200, line 4, by striking out “It is'not” 
down to the end of line 8, ending with the words 
'“and prudent manner,” and by inserting at page 
203 of the minutes after line 9, “Exception;” also 
by inserting after “Exception” the following re¬ 
quest orally made, “It cannot be contributory 
“negligence as a matter of law for a person to 
“start to cross a track when the car is at such a 
“distance that the motorman can prevent its run- 26 
“ning him down, if attending to his business and 
“operating the car in a careful and prudent man- 
“ner;” also by inserting after such request “The 
Court. I decline to charge otherwise than as 1 
“have charged. Exception;” and after said last 
word “Exception” the following request, “Even 
“though the place where the child started to cross 
“was not a crossing, yet that fact does not excuse 
“the defendant if it was negligent, The Court: I 
“decline to charge otherwise than as I have 
“charged, Exception.” 

And that the transcripts of said minutes or 
record issued to the respective attorneys for the 
parties to this action be amended by the official 
Court stenographer in the foregoing respects; and 
for such further and other relief as may be just. 
Dated, New York, December 16th, 1901. 


Yours etc.. 


To 


COHALAN BROTHERS, 
Attorneys for the Plaintiff. 

271 Broadway, Borough of Manhattan, 

New York City. 

Hknky A. Robinson, Esq., 

Attorney for the Defendant. 
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2H Affidavit of William McArthur. 

County of New York, ss: 

William McArthur, being duly sworn, says: 
I am an attorney and counsellor at law, practising 
in the City of New York, with an office at No. 257 
Broadway, Borough of Manhattan in said city,and 
was counsel for the plaintiff on the trial of this 
action. 

On the second day of the trial, Monday, the 25th 
day of November, 1901, at between three and four 
o’clock p. m., the judge commenced to charge 
the jury. His Honor inquired as to the 8th and 13th 
yg of the written requests jireviously handed up by 
me, when 1 informed him as regards the 8th that 
I could not at the moment lay my hand on it among 
my bundle of papers. I found it subsequently 
and asked to have them charged, which was done. 

At the conclusion of the charge, I read from a 
separate sheet of paper, not handed up, eight oral 
requests. The first one was charged; the remain¬ 
ing seven were qualifiedly refused to be charged, 
and to each of wliicli refusals, I took due excep¬ 
tion. 

On Tuesday, the day after the close of the trial, 
Mr. Whitefield Sammis, the Court stenographer, 
sent me a professional card of his with the follow- 

Of) 1 

v ing written in pencil, on the reverse side: “Will 
you kindly send me as soon as possible the addi¬ 
tional requests read by you at the close of the 
Judge’s charge, and oblige. Whitefield Sammis, 
Stenographer, Part 3.’’ 

The original card, which bears the embossed in¬ 
scription: 

Whitefield Sammis, 

“Law Reporter, 

“150 Nassau Street, 

“New York.” 

is hereunto annexed, and marked “A,” and hereby 
referred to and made part of this affidavit. 
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The same evening, between four ami iive o’clock, ^ 
Mr. Sammis called at my office, 257 Broadway, and 
I then ami there, at his request, handed him the 
paper from which I had read out my oral requests, 
and I thereupon bespoke of him a copy of the 
charge, which he promised to have for me next 
day, Wednesday. 

On the same occasion, Mr. Sammis told me in 
reference to counsel’s summing up (taken not at 
my instance but at that of defendant’s counsel) 
that he was not sure if he had taken the conclud¬ 
ing part of said summing up correctly, and re¬ 
quested me to give it over again, which 1 did; he 
took down, to my dictation, such concluding part 32 
of the summing up in shorthand on the back 
of the paper, which I had a few moments before 
handed him, contain ng said eight oral re¬ 
quests. I explained to him that although 

the paper of oral requests then handed him con¬ 
tained at the end of some of the requests citations 
of authorities in support of them, I had not read 
out said citations in Court, save in the case of the 
last (the eighth) of said oral requests, but that in 
that instance I did orally read out ‘T>1 App., I)iv., 
p. 200 .” lie told me in reply to an observation I 
t.hen'hiade to him that he remembered that the first 
of said oral requests was the only one charged, 
and that the others, seven in number, had been de¬ 
clined than as otherwise charged, with an excep¬ 
tion by me in each instance. 

I also pointed out that in the instance of the 
seventh of said oral requests, when reading it out, 

I had read out the indefinite article “a” at the end 
of the first line and thereupon Mr. Sammis in my 
presence, inscribed same in pencil therein, in his 
own handwriting as the same now appears there¬ 
on. 1 also annex hereto the original of said paper 
from which I had read out my eight oral requests, 
which paper is precisely in the same plight as when 
I read from it in Court; but with tile addition of 
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^ the said word “a”and the stenographic writing on 
the back of the paper, all written by Mr. Sammis, 
in my presence on the same occasion. Said paper 
is marked *‘B*’ and hereby referred to and made 
part of this affidavit. 

The following day, Wednesday, the 27th No¬ 
vember, 1901, 1 saw Mr. Sammis, at the Connty 
Court House, about recess hour, paid his fees for 
the typewritten copy charge, and he handed me 
the copy. I then took back from him said original 
paperjcontaining mysaid eight oral requests. Upon 
reading the said typewritten copy charge, I dis¬ 
covered for the first time that the seventh of said 
85 oral requests contained in said paper had been 
erroneously incorporated by him in the charge as 
part and parcel of it,and the refusal to charge was 
omitted, also the exception I had taken to said 
refusal; I also discovered that the eighth of said 
oral requests has been wholly omitted, as well as 
the refusal to charge it, and my exception to said 
refusal. I thereupon went to Mr. Sammis’s office, 
No. 150 Nassau Street, at three o’clock and called 
four times afterward in an effort to see him. He 
returned at about half past four o’clock when I 
pointed out to him the errors in said typewritten 
copy and requested him to have it corrected. He 
gg said he would look into the matter. At one of my 
said calls I left for Mr. Saiumis a letter, a copy of 
which I annex hereto, marked * C” and hereby 
refer to and make part of this affidavit. 

On Saturday, the 80th November. 1901, I caused 
to be forwarded to Mr. Sammis at his office, a let¬ 
ter, sending him his said typewritten copy of the 
charge. A copy of this letter is hereto annexed, 
marked **D” and hereby referred to and made part 
of this affidavit. On Tuesday, 3rd December, 1901, 
I received from Mr. Sammis a letter affirming the 
accuracy and correctness of his transcript of the 
charge. 1 duly took an exception to the refusal 
to charge the 6th of my oral requests, but which 
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exception is also erroneously omitted in said type 37 
written transcript. When writing Mr. Sammis, I 
had failed to perceive the omission of my excep¬ 
tion to refusal to charge the 6 th oral request from 
the way in which each exception was run into the 
line of the subsequent requests. 

According to the best of my judgment and be¬ 
lief the omission of said two requests, their refusal 
and my exceptions as also my exception to the 
refusal of said sixth oral request, are prejudicial 
to the plaintiff on the appeal about to be taken by 
him and against whom a verdict was rendered. 
And I ask that the minutes of said charge be 
amended in the respects pointed ont. 3 # 

william McArthur. 

Sworn to before me ) 

December 14th 1901. J 

D. M. Neuberger, 

Commr. of Deeds, 

N. Y. City & Co. 


Exhibit A. 

“Will yon kindly send me, as soon as possible 39 
“the additional requests read by you at the close 
of the Judge’s charge, 

“and oblige 

“Whitefieuj Sammis 

“Stenographer Part 3.” 

On face of said card is following inscription: 

“Whitefield Sammis, 

“Law Reporter, 

160 Nassau Street, 

“Telephone Connections.” New York ” 
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40 Exhibit “B.” 

Requests. 

“The public streets do not belong to any railway 
“company. No railway company has a better 
“right to the free use of the roadway than the 
“people have. 

“The temporary incursion of the child into the 
“roadway was not sufficient to attribute negligence 
l 'per se to his parents or to his immediate custo¬ 
dian. (01 App. Div. p. 507). 

“The presence of the lad on the sidewalk was 
. j “not the negligence per se of his parents or of his 
“immediate custodian. (61 App. Div., p. 506, 110 
“N. Y., 504). 

“The parents of the child discharged their whole 
“duty if they had previously cautioned the child, 
“and if they had entrusted him on the occasion in 
“question to the elder brother. 

“Any default on the part of the elder brother is 
“not to be imputed to the parents or to the child. 

“A child is entitled to more care and attention 
“from a railroad Co., than one under no disability. 
“Children are entitled to more consideration when 
“crossing a street, to the end that cars shall not 
“run over them. (Sheridan v. Bkln & Newtown 
42 “R. R., 36 N. Y., 39). 

“Itcannot be contributory negligence as amatter 
“of law for (a) person to start to cross a track 
“when the car is at such a distance that the mo- 
“torman can prevent its running him down, if at¬ 
tending to his business and operating the car in 
“a careful and prudent manner. (Richardson v. 
Emmet, 1st. Dept. 61 App. I)iv., p. 205). 

“Even though the place where the child started 
“to cross was not a crossing, yet that fact does not 
“excuse the defendant if it was negligent. (61 
App. Div. p. 206).” 
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Exhibit C. 43 

William McArthur, LL. D. 257 Broadway, 
Counsellor at Law. New York City. 

Willsen v. Met. Ry. 

Dear Sir: 

After I got from yon at one o’clock a copy of the 
judge’s charge, I looked it over somewhat cursorily, 
and went over to the courtroom and left on your 
desk a memorandum to the effect that two of my 
verbally delivered requests had been omitted. One 
of such requests (eight in number) was granted; 
the remainder were refused save as otherwise 44 
charged. On looking at the body of the charge I 
find that one of such two omitted requests (the 7th 
in number) is actually incorporated in the body of 
the charge, and that I am thus deprived of the 
benefit of my exception. I went to your office at 
3 o’clock, and Mr. Ormsby said you might be back 
at four. I shall call at 4 o’clock to have these two 
matters straightened. 

I should add that the 7th verbal request appears 
inserted in a place long before it became known 
that I had any verbal requests, and while the 
judge was using the written requests. 

Yours truly, ^ 

(Signed) Wm. McArthur. 
Whitefield Sammis, Esq., 

150 Nassau St. 
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Exhibit D. 


William McArthur, LL. XL 257 Broadway, 
Counsellor at Law. New York City, 

30th November, 1901. 


Willsen v. Metropolitan St. R. Co. 


Dear Sir: 

Herewith I send you the copy you made for me 
of the charge of Judge Truax and exceptions 
thereto, for the purpose of having the document 
made conformable to the facts. 

That portion of it on page 200 commencing on 
the fourth line: “It is not contributory negli- 
^ gence” and ending with “a careful and prudent 
manner 1 ’ erroneously incorporated by you in the 
body of the charge was not charged at all; on the 
contrary it was afterwards, when I had orally 
presented the request, refused to be charged, and 
to which refusal I took an exception. That ora. 
request is the last but one of mine, and should be w 
inserted on page 203 before the words “Mr. 
Pinney: I have no exceptions to take to the charge 
as made.” 

Before the words “Mr. Pinney,” etc. above 
quoted should be inserted this request: “Even 
“though the place where the child started to cross 
48 “was not a crossing, yet that fact does not excuse 
“the defendant if it was negligent” also an excep¬ 
tion to its refusal. I have the most distinct re¬ 
membrance and so has my colleague who followed 
me upon his copy as I read out my oral requests 
that I also cited the authority for that request. 

I trust that I shall be spared the trouble and 
unpleasantness of making a motion to resettle the 
draft case on appeal upon affidavits coupled with 
your pencil memorandum to me, and my draft 
paper and my colleague’s copy, and then of 
bringing that question up on appeal. 

I shall, at any time, again let you see the paper 
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containing my requests orally presented, and 
bearing indicia in two places of your identification 
thereof. 

Please have the defendant’s copy of charge 
recalled, so as to make therein the amendments I 
refer to. 

Yours truly, 

(Signed) Wm. McArthur. 

Whitefield Sammis Esq., 

150 Nassau St. 


Affidavit of Michael J. Cohalan. w 

County of New York, ss.: 

Michael J. Cohalan, being duly sworn deposes 
and says: I am an attorney and counsellor at law 
and a member of the firm of Cohalan Brothers, the 
attorneys for the plaintiff in the above entitled 
action; upon the trial of which action William Mc- 
Arl h ii r appeared and acted as counsel for said plain* 
tiff. On Tuesday,November 26th, 1901, in the fore* 
noon, being the day after the trial of said action was 
closed. I was in my office at 271 Broadway, New 
York City, when the telephone bell in said office 
rang. I thereupon answered said telephone,and the 51 
person at the other end thereof asked roe if Doctor 
McArthur was in onr office, I asked him who it was 
that wished to know, he answered that he was the 
stenographer who had taken the minutes in the 
case of Willsen v. Metropolitan Street Railway 
Company, on the previous day, and said he wanted 
to reach Doctor McArthur to get from him some 
requests to charge, which he had not taken down 
at said trial. I told him Doctor McArthur was 
not in our office, but was associated with us in 
some matters including said Willsen case; that I 
did not know just what said McArthur’s address 
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62 was, but that my brother, John P. Cohalan would 
be in in a few minutes and could give it to him. 

I was aware that the said McArthur was then 
changing his office from Nassau Street to Broad¬ 
way. 

MICHAEL J. COHALAN. 

Sworn to before me the ) 

13th day of December,1901. ) 

William H Blain, 

Notary Public, Westchester Co. 

Certificate filed in New York County. 
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Affidavit of John P. Cohalan. 

County of New York, ss.: 

John P. Cohalan, being duly sworn, says that 
he is a member of the firm of Cohalan Brothers, 
attorneys for the plaintiff in this action. 

• I was present throughout the trial of this action 
which commenced Friday, November 22nd, 1901 
(the first day of trial), and Monday, November 
25th (the second day of trial) and most carefully 
attended to everything that occurred at the trial. 

That part of the stenographic minutes, page 200, 
4 line 4, commencing “It is not” and ending on the 
8th line “prudent manner” was not charged at all, 
but was qualifiedly refused to be charged, and an 
exception was taken to such refusal. 

After the conclusion of the charge, William 
McArthur, my associate counsel, read from a paper 
entirely in his handwriting eight requests. I had 
a typewritten copy of the same and followed him 
as he read. The said McArthur read the entire of 
those eight oral requests, omitting the citation 
from authorities in support of them, save in one 
instance, namely in the last of them. Only six of 
them appear as requests in the minutes, and as to 
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the refusal of the sixth request an exception was 
taken. Saving the first request, all the oral re¬ 
quests, including the sixth were qualifiedly re¬ 
fused to be charged, and exception was duly taken 
to such refusal. Mr. McArthur held the paper 
from which he read the requests aud did not hand 
it up. Until I had seen a copy of the charge sup¬ 
plied by the stenographer 1 was unaware of the 
errors in the minutes thereof. 

JOHN P. COHALAN. 


Sworn to before me ) 

December 16th, 1901. ) 

Wm. H. Plain, 

Notary Public, 
Westchester Co. 

Certificate filed in New York Co. 
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Answering Affidavit of Whitefield Sain mis. 

State of New York ) 

City and County of New York. ) ' 

Wiiitefikli) Sammis, being duly sworn, de¬ 
poses and says: 

Substituting for the official stenographer of Trial 
Term Part III of this Court I was present at and 
took the minutes in the trial of the above entitled 
action. The transcript of the Judge’scharge made 
by me and delivered to Dr. William McArthur of 
counsel for the plaintiff was a correct transcript of 
the charge delivered by the Court and the proceed¬ 
ings in the trial subsequent thereto, and contains 
all the exceptions taken by the plaintiff with 
respect to the charge and rulings on requests to 
charge. 

I have read the affidavits attached to the moving 
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68 papers herein, and as to the allegation of Dr. 
McArthur that I requested of him the paper from 
which he read his oral requests I^have to say that 
I did call upon Dr. McArthur and asked him to 
let me have such paper for the purpose of verifica¬ 
tion. He then stated to me that he had not the 
paper as he had dictated it to his stenographer and 
conld not read his stenographer’s notes. I there¬ 
upon suggested to him that he had read them very 
nicely in Court and asked him to let me have the 
papers from which he had read. He then stated 
that he meant that he had not yet compared that 
paper with his stenographer’s notes, whereupon 
gg 1 stated to him that 1 was not interested in what 
he had dictated to his stenographer, but only in 
what he had read in Court, in the form in which 
he had there read it. He then drew from his 
pocket a piece of paper on which was written the 
verbal requests in the liandrwiting of Dr. McAr¬ 
thur as stated in the moving affidavit of John P. 
Cohalan, and stated to me that he would like me 
to be careful not to write him down an ass in case 
his stenographer had made any errors such as put¬ 
ting “defendant” where it should be “plaintiff.” 

As to the statement in the affidavit of John P. 
Cohalan that that part of the stenographic min¬ 
utes, page 200, line 4, commencing, “It is not” and 
ending on the 8th line “prudent manner” was not 
charged at all, but was qualiiiedly refused to be 
charged, and an exception was taken to such re¬ 
fusal, and which Dr. McArthur in his letter at¬ 
tached to his affidavit and marked Exhibit C states 
“appears inserted in a place long before it became 
known that I had any verbal requests, and while 
the Judge was using the written requests,” I would 
say that the language asked to be stricken out at 
page 200 is plaintiff’s written request No. 4, i. e.: 

. “It is not contributory negligence, as a mat¬ 
ter of law, for a person to start to cross a track 
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when a car is at such a distance that the motor- 61 
man can prevent its running him down, if 
attending to his business and operating the 
car in a careful and prudent manner. (Rich¬ 
ardson v. Emmett, 61 App. Div., p. 206).” 

I did not state as stated in the affidavit of Dr. 
McArthur at the end of folio 6 that the first of said 
oral requests was the only one charged, and that 
the others, seven in number had been declined than 
as otherwise charged, with an exception by plain¬ 
tiff in each instance. 

The statement in the affidavit of Michael J. 
Cohalan to the effect that I asked him for “some 
requests to charge which he had not taken down 62 
at said trial” is absolutely and unqualifiedly 
false. 

WHITEFIELD SAMMIS. 

Sworn to before me this ) 

23rd day of December, 1901. ) 

H. S. Van Demark, 

Notary Public No. 26, 

N. Y. Co. 
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64 Order Denying Plaintiffs Motion. 

At a Special Term of the Supreme Court 
held in and for New York County, 
at Part 1 thereof, held in the County 
Court House, Manhattan Borough, 
City of New York, on January 3rd, 
1902. 

Present: 

Hon. Chas. H. Truax, 

Justice. 

A motion having been made by the plaintiff 
gg herein, for an order amending so much of the 
record of the trial of the within action held in Part 
3, Trial Term, before Hon. Justice Truax, as con¬ 
sists of the stenographic minutes of the Judge’s 
charge in the following respects, viz: at page 200, 
line 4, by striking out “it is not” down to the end 
of line 8, ending with the words “and prudent 
manner”, and by inserting at page 203 of the min¬ 
utes, after line 9, “exception”; also by inserting 
after “exception” the following request orally 
made, “It cannot be contributory negligence, as a 
matter of law, for a person to start to cross a track 
when the car is at such a distance that the molor- 
man can prevent its running him down, if attend- 
66 ing to his business and operating the car in a care¬ 
ful and prudent manner”; also by inserting after 
such request, “The Court: I decline to charge 
otherwise than as I have charged, Exception”; and 
after said last word “exception”, the following re¬ 
quest: “Even though the place where the child 
started to cross was not a crossing, yet that fact 
does not excuse the defendant, if it was negligent: 
The Court: I decline to charge otherwise than as 1 
have charged. Exception”. 

And directing that the transcripts of said min¬ 
utes or record issued to the respective attorneys 
for the parties to this action be amended by the 
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official Court stenographer in the foregoing respects, 67 
and for such further and other relief as the Court 
might deem just, and the said motion having regu¬ 
larly come on to be heard before Hon. Justice Scott 
at Special Term, Part 1 of the above named Court, 
and having been regularly referred by him to Hon. 
Justice Truax, now, upon reading and filing the 
affidavit of Michael J. Cohalan, verified December, 

14, 1901, the affidavit of John P. Cohalan, verified 
December 16, 1901, the affidavit of William Mc¬ 
Arthur, verified December 14. 1901, and plaintiff’s 
Exhibits “A”, “B”, “C”, “D”, thereuuto annexed, 
in support of the said motion, and the affidavit of 
Whitelield Sammis, verified December 23, 1901, in gg 
opposition thereto, and upon all the papers, plead¬ 
ings and proceedings herein, and after hearing 
William McArthur, of counsel for plaintiff in sup¬ 
port of said motion and Bavaid H. Ames, of coun¬ 
sel for defendant in opposition thereto, and it 
appearing to me that the stenographic record of 
the said trial is correct, and due deliberation hav¬ 
ing been had thereon, on motion of Henry A. 
Robinson, attorney for defendant, it is 
Ordered that the said motion be and the same 
hereby is in all respects denied without costs. 

Enter: 

C. H. T. 69 

J. S. C. 


Affidavit of No Written Opinion. 

City and County of New York, ss: 

I, John P. Cohalan, being duly sworn, depose 
and say: that I am one of the attorneys for the 
plaintiff in this action. That no opinion was 
written by the Trial Court either upon the occasion 
of the deuial^of the plaintiff’s motion for a new 
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70 trial, or on the occasion of the denial of the plain¬ 
tiff’s motion to amend the record. 

JOHN P. COHALAN. 

Svrorn to before me this j I 

9th day of January, 1902. ) 

D. Bernard Myers, 

Notary Public, 

New York County. 


SUPREME COURT, 
New York Coonty. 


Julius Willsen, as Admin¬ 
istrator of the goods, chattels 
and credits which were of Law¬ 
rence Willsen, deceased, 

Plaintiff, 


against 


72 


Metropolitan Street Rail¬ 
way Company, 

Defendant. 


> 


i 


Case and Exceptions. 

The issues in the above entitled action came on 
regularly for trial on the 22nd and 25th days of 
November, 1901, before Hon. Charles H. Truax, 
Justice and a Jury, at the County Court House, 
Borough of Manhattan, New York City, when the 
following evidence was adduced. 
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Appearances. 7 g 

Cohalan Brothers (William McArthur, Esq., of 
Counsel) for the plaintiff. 

Henry A. Robinson (George M. Pinney, Esq., of 
Counsel) for the defendant. 

A jury having been empaneled and sworn, Mr. 
McArthur opened on behalf of the plaintiff. 

Julius Willsen, the plaintiff, being sworn, tes¬ 
tified as follows: 

Direct examination by Plaintiff's Counsel. 

I am the plaintiff in this action. I live at 1495 
Lexington Avenue, N. Y. My age is thirty-seven. 

I am in business as butcher; my wife carries on the 74 
business. Iam the father of Lawrence Willsen, 
named in the complaint. In April last he was five 
years and eight months old. As regards intelli¬ 
gence, he was the same as any other boy, playing.. 

As regards brightness lie was the same as an ordi¬ 
nary boy playing all the time. The general state 
of his health prior to the 18th of April, was that 
he had never been sick. He was always with the 
older boy, fifteen years old, or by my side or my 
wife; he was never left alone, I always gave him 
instructions to be careful. He always went out 
with the older boy; I was watching him, or my 
wife, he was never alone. He never went out alone. 

I always gave him instructions not to go off the 
sidewalk. O 11 the 18th of April, there was no gar¬ 
den or yard attached to my place of business or 
house. The nearest park or playground is Central 
Park, three blocks away. And to reach that you 
have to cross Lexington Avenue. There is no un- 
' fenced lot around there, no vacant lot in the loca¬ 
lity that he could play in. I am the administrator 
of my son. 

Letters of administration granted by the Sur¬ 
rogate of New York County to Julius Wilsen upon 
the estate of Lawrence Willsen admitted in evi¬ 
dence. 
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70 Administration. 

The People of the State of New York: 

To Julius Willsen, of the County of New York, 

father of Lawrence Willsen, Deceased, 

Send Greeting: 

Whereas, said Lawrence Willsen departed this 
life intestate on the 29th day of Apl., 1901, being 
at or immediately previous to his death an inhabi¬ 
tant of the County of New York,by means whereof 
the ordering and granting administration of all and 
singular the goods, chattels and credits whereof 
the said intestate died possessed, in the State of 
77 New York, and also the auditing, allowing and 
final discharging the account thereof, doth apper¬ 
tain unto us, and we being desirous that the 
Goods, Chattels and the Credits of the said intes¬ 
tate may be well and faithfully administered, ap¬ 
plied and disposed of, do grant unto you, the said 
Julius Willsen (with the limited power expressed 
in the margin hereof), by these presents to admin¬ 
ister and faithfully dispose of all and singular the 
said Goods, Chattels and the Credits, ask, demand, 
recover and receive the debts which unto the said 
intestate whilst living and at the time of his death ^ 

did belong, and to pay the debts which the said 
testator did owe, as far as such goods, chattels and 
^ credits will thereunto extend and the law require; 
hereby requiring you to make, or cause to be 
made, a true and perfect Inventory of all and sin¬ 
gular the goods, chattels and credits of the said 
intestate, within a reasonable time, and return a 
duplicate thereof to our Surrogate of the County 
of New York, within three months from the date 
of these presents; and if further personal property, 
or assets of any kind, not mentioned in any Iuven 
tnrv that shall have been so made, shall come to 
your possession or knowledge, to make or cause to 
be made in like manner a true and perfect Inven¬ 
tory thereof, and return the same within two 
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months after the discovery thereof, and also to 
render a just and true account of administration, 
when thereunto required; and we do, by these 
presents, depute, constitute and appoint you the 
said Julius Willsen, administrator of all and sin¬ 
gular the goods, chattels and credits of the said 
Lawrence Willsen, deceased. 

In Testimony Whereof, We have caused 
the seal of Office of the Surrogates’ 
Court of the County of New York to 
be hereunto affixed. 

Witness, Hon. Abner C. Thomas, a Surro¬ 
gate of said County, at the City of 

(Seal.) New York, the 14th day of June, in 80 
the year of our Lord one thousand 
nine hundred and one. 

J. Fairfax McLaughlin, 

Clerk of the Surrogates’ Court. 
(Stamped on margin): 

These letters issued with power to prosecute 
only and not with power to collect or compromise. 

Cross-examination, by Defendant's Counsel. 

Q. Did this little boy go out on errands for you 
at any time? A. lie probably went in to a neigh¬ 
bor just in the house where we lived. 

Q. Do you remember when you first gave him 
instructions not to go off the sidewalk? A. This 81 
was his instructions all the time, I know. 

Q. At what age did you give him that instruc¬ 
tion? A. I instructed him this way from the start, 
the moment he could talk. Every time I would 
take him down. 

Q. From the time he could walk, is that it? 

A. When we took him down, when he could 
understand anything. 

I did not see the accident myself; there was a 
vacant lot about a block away from my place of 
business, West, fenced in though with stones. The 
child would have to cross the street to reach it. 
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gg William P. Hogan, a witness called on behalf 
of plaintiff being duly sworn testified as follows: 

Direct-examination by Plaintiff's Counsel. 

I live at 08 Lexington avenue. I am engaged in 
the liquor business and before that I was working 
for the Metropolitan Street Railway Co. as con¬ 
ductor, and before that I was working' for the 
Union Railway Company, as motorman. 

I remember the 18th of April last at about noon¬ 
time. I was on Lexington avenue, 96tli street, 
riding on a car of the Metropolitan Company. In¬ 
side a closed car. I got on that fear at 86 th street 
83 and Lexington avenue. When the car was pass¬ 
ing 96th street 1 observed a boy leaving the side¬ 
walk about 160 feet away from it near 97th street. 
I saw him 160 feet away; he was nearer 97th 
street, going north. I should judge that car was 
going about eleven miles an hour. I am familiar 
with that portion of Lexington avenue between 
96th and 97rh streets. I lived in 101st street. 
There is quite a grade, quite a big steep grade. 

Defendant's Counsel. We perhaps can agree as 
to that grade. It is 7 1/2 feet fall in the block, 
96th to 97th street. 

04 The car was going at the rate of about 
eleven miles an hour. That would be .about 
16 feet a second. I observed the boy leave the east 
curb and make as if going to the opposite side of 
the avenue. I next observed the boy fall, on the 
uptown track. On the east side of the avenue. 
When he fell the car was nearer to him than when 
he started from the sidewalk. About three seconds 
elapsed between the boy leaving the curb until he 
reached the track or the rails. 

To the Court. The boy I should judge was about 
90 feet, probably 100 feet from the car when he 
fell on the track. 
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To Plaintiff' s Counsel. When he fell on the 85 
track. 

To Defendant's Counsel. When I observed the 
boy on the track the car was I should judge about 
95 feet away. 

To Defendant's Counsel. It took the boy about 
three seconds to get from the curb to the track, 

To Plaintiff's Counsel. The car came up to the 
boy, where he was on the ground and went right 
over the boy. I know that. There was no bell or 
gong or signal given? that I heard. I did not hear 
any. I was sitting right in the front of the car, the gg 
east side of the car, by the front window. I think 
there was two more passengers in the car. There 
was a man and a woman I think. When the car 
passed over the boy I went out in the front of the 
car. We tried to push the car back, and they 
couldn’t push the car back, so we ceased trying to 
push it back and the car started to come against 
us. That is, seemingly, there was no break on the 
car. There was nothing to hold the car, so it 
started to come against us, and somebody got on 
the car and tried to put on the brake; instead of 
putting on the brake, seemingly, they put on the 
grip. The car came further probably 5 or 6 or 7 
feet. The boy being still under the car. He was 8? 
between the fender and the wheel, because he was 
taken out between the fender and the wheel. 1 
saw blood on him. I couldn’t say if he was con¬ 
scious; the boy didn’t speak of course. 

Defendant's Counsel. We admit this boy lost 
m& life as result of the accident. 

Plaintiff's Counsel. Is it conceded that Law¬ 
rence Willsen died on the 29th of April, 1901, as a 
result of injuries which he received on the 18th 
day of April, 1901. 

Defendant's Counsel. Yes. 
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^8 By Plaintiff's Counsel. Q. Yon heard no signal 
given by the raotorman. Did you see him from 
the time yon saw the boy? did yon see the motor- 
man apply the brake? A. I was not observing; I 
was watching the boy; I did not observe the 
motorman or what he had done; I was watching 
the boy. 

Q. Can yon say within what distance a car going 
at the rate of 11 miles an hour on a rail on a grade 
7 1/2 feet in 200 feet could be stopped, the day 
being dry, as I believe it is conceded, and the rails 
dry? A. Well, eleven miles an hour, if the car is 
in good condition; it all depends on the car, if the 

89 car is in good condition and if the man has the car 
under proper control, he should surely stop it in 
around 10 feet, 10 or 11 feet that is if the car 
is in proper condition, but some cars you can stop 
in that time; there is more cars that is out of order, 
you couldn’t stop in a block. 

Q. Supposing a car is going 8 miles an hour 
under the same conditions, within what distance 
could that car be stopped? A. Under the same 
conditions, 7 or 8 feet, probably 7. 

Cross-examination by Defendant's Counsel. 

Q. At the rate of 11 miles an hour, you have no 

90 doubt have you, that it could be very readily 
stopped at that point, going down that grade, the 
rail being dry, and the car containing only a few 
passengers, you are very certain, as I understand 
you that it could be done in not exceeding 11 feet? 

A. I can do it, I have done it quite often. 1 
have done it to try it. Not on that grade. I have 
done it on a steeper grade and done it in better 
time. 

Q. How much better time did you ever do it on 
a steeper grade going at 11 miles an hour than 11 
feet, what is your best record? A. I done it with 
a trolley car going about 20 miles an hour, pretty 
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near 20 miles, I done it on a steeper grade in less 91 
than 10 feet, just to try it; this car was in perfect 
condition, I tried it for that purpose. 

Q. Now, that is your best, is it? A. I suppose 
it is, yes. 

Q. Did you ever do any better than that? A. No, 
not to my knowledge, I never tried it only the one 
time I done that. 

Q. And that car going 20 miles an hour you 
stopped you say in 11 feet? A. Less than 11 feet. 

Q. Less than 10? A. No, probably about 10. 

Q. How many seconds did it take you to do it? 

A. If I had the car under control— 

Q. One moment, Mr. Witness. Please answer 92 
ray questions. How many seconds on that occa¬ 
sion did it take you to stop that car going 20 
miles an hour in less than 10 feet? A. Less than 
2 seconds, probably about 2 seconds. 

Q. 2 seconds? A. Yes, sir, that is, I had the car 
under control.I didn’t have to wind up that brake. 

Q. 2 seconds you say it took you to stop this car 
going at the rate of 20 miles an hour, is that right? 

A. Yes. At the rate of 20 miles an hour the car 
travels in one second about 18 feet. 

Q Would you be surprised to know that it goes 
nearly 30 feet in one second travelling at that rate? 

A. At 20 miles an hour? gg 

Q. Yes. A. I would be surprised, yes. 

Q Do you know how far it goes in one second 
when.it is going at the rate of one mile an hour? 

The Court. If you want to know, Mr. Pinney, a 
car going at the rate of 20 miles an hour travels 29 
feet and 3/lOths of a foot in one second. 

Q. So it goes over 29 feet in one second travel¬ 
ling at the rate of 20 miles an hour. You heard 
that did you? A. Yes, sir. I still adhere to my 
statement that I could stop it in less than 10 feet 
but that it would t^ke me two seconds to do it. 
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94 Q. You still adhere to the correctness of both 
those statements, is that right? A. I have stopped 
it in less than ten feet. 

Q. Do you still stick to the correctness of both 
of those two statements? 

T 

The Court. That it would take you two seconds 
and that you could do it in 10 feet. 

The Witness. A car going 20 miles an hour I 
have stopped it going down a steeper grade than 
the grade on Lexington Avenue. 

Q. Then that is correct; you still say that both 
of these statements are true? A. Listen, as far as 
0 the car was going I went down Port Morris Hill. 

If anybody knows anything about it,it is a steeper 
grade than on Lexington Avenue. I have done it, 
the car going in full speed; I have tried that on 
account to see how soon I could stop the car. I 
stopped the car in less than 10 feet going full speed 
down that grade. The car was in perfect order 
and I had no trouble in doing it. 

By the Court. Q. How long did it take, you to 
doit? A. I should judge it took me two seconds; it 

I don’t think it took any more than two seconds to 
stop that car. 

96 

To Defendant's Counsel. Going at 8 miles an 
hour I could stop it in 7 or 8 feet on that grade, 
at Lexington Avenue between 96th and 97th 
Street if I have the car under control. 

By the Court. Q. What do you mean by “un¬ 
der control.” A. That is if 1 have the brake 
chain wound up so that one twist stops the car. 

That is where the whole secret comes in in stop¬ 
ping the car. If you have got to commence to 
wind up the chain it takes time You are sup¬ 
posed to have the car under control going down 
all grades and at all times. If you have the car 
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under control you can stop it in one twist. In 97 
other words, in railroad words, I call it a jag. I 
give it one twist and I stop it right there. That is 
where the secret comes in in stopping a car; one 
man will stop it in ten feet, another man will not 
stop it in 40 feet, because he does not have the car 
under control. 

To Defendant's Counsel. Q. If you only have to 
make one twist will not the shoe brakes,or brakes, 
the shoe brakes be against the wheel? A. Yes.sir, 
by all means you are supposed— 

A. Will not the brakes be up against the wheel 
when you have only one turn of the brake to make 
in order to stop the car? A. Yes, but it won’t in- 98 
jure the shoe brakes. 

Q. Won’t that have a tendency to check the 
speed of the car if you have the shoe braked up 
against the wheel? A. Not a bit. And you won’t 
lose any power, that is, if they are not pressed 
against it. 

Q. And you won’t lose any power with the shoe 
brakes in that position? A. No, sir, not a bit. 

I have not had at any time any feeling of un¬ 
friendliness to the Metropolitan Company. 1 don’t 
see why I should, I worked for them a year and 
eight months. I never at any time had any un- 
frieudly feeling against the Cohipany in my life. I ^9 
went to work for the Metropolitan Company on 
Madison Avenue last November a year ago. I was 
a year and eight months on the road. 

Q. And you left the road? A. I left the road in 
July of this year. 

Q. When you left the road were you discharged? 

A. I was called up. 

Q. Were you discharged? A. I was called up. 

I wasn’t told anything. I was told to turn in my 
buttons. 

Q. Weren’t you discharged, and don’tyou know 
you were discharged? A. May have been. I 
wouldn’t leave my car if I was not discharged. 
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Q. Yon were discharged for being dishonest 
weren’t yon. A. Never spoke of it to me. 

Q. Yon were sure of that? A. Certainly. I ain’t 
positive of that. The fact that I was discharged 
from the Company did not make me feel at all sore 
against the company. I have no animosity and 
none to day. My name is William P.Hogan. When 
I was at work for the Metropolitan I went under 
tlie name of James Hogan. I entered the employ 
of the company under the name of James Hogan. 
I had reasons for that. Before that I had been in 
the employ of the Union Railway Company. And 
when I was with the Union Railway Company 1 

101 was under the name of William P. Hogan. 

Q. And you knew, did you not, that if you gave 
your real name to the Metropolitan Company when 
you sought, employment from them that you were 
not likely to be employed? A. Will you allow me 
to answer that question all the way through? 

Q. Is that a fact or not? A, No it ain’t. 

Q It is not? A. No. 

Q. You were not sure that you would be employ¬ 
ed? A I would be employed by the Metropolitan 
Company if I would give my light name, but I 
would be employed as a motorman, and 1 didn’t 
want to take motorman. That is the reason 1 

102 changed my name so as to get a position as con¬ 
ductor instead of motorman. My superintendent 
on the Union Railroad would recommend me to 
anybody in a week. 

Iiy the Court. Q. Did you speak to the defen¬ 
dant’s counsel about that? A. I don’t remember. 
If he speaks to me I will tell him. 

By Defendant's Counsel. Q. You don’t remem¬ 
ber now whether you did or not? A. I remember 
speaking something similar, you ask me a question 
and 1 will answer it. 
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Q. (Page 24) I)o you remember testifying as 1^3 
follows on the last trial. “You were discharged! 

A. No, I was not discharged. 

Q. Well, you knew, didn’t you, that if you gave 
your real name when you applied for a position 
there, namely the Metropolitan position, you were 
not likely to get employment? A. Well, I was not 
sure.’’ Certainly I was not sure, because he would 
give me motorman instead of conductor and I 
didn’t want motorman, that was my object.” 

Q. That was the object you had? A. If you refer 
to the Superintendent on the Union Railroad he 
will tell you why I left. I never had an accident; I 
had a firstclass record. 104 

Q. Now, Mr. Hogan, you say, if I understand 
you rightly, that you didn’t see anything that this 
motorman did on the car that day? A. I didn’t 
pay no particular attention. 

Q. Did you see anything that he did? A. I say I 
paid no particular attention. That is the best 
answer I can give. 1 can give no better answer, 

Q. Can you name now anything that you saw 
the motorman do up to the time the boy was hitt 

A. I observed the child. 

<4- You kept your eye on the child all the time, 
is that right? A. Yes, sir. Up to the very moment 
when ttie car hit him I kept watching the child. I 
watched the child all the way until he was hit. I 
was sitting on the east side of the car, the right 
hand side going up town in the forward part of the 
car next to the window. 

Q Did you move out of your seat from the time 
you first saw the child until you saw him struck? 

A. Well curiosity caused me to stand up and 
look. 

y. Did you do anything but stand up and look? 

A. That is all. 

Q. Stood there in the car? A. I made a jump 
after the car stopped to get out. 

Q. Up to that time did you do anything? 


Digitized by Tooele 



36 


A. That is all I done. When the boy left the 
curb on the east side of Lexington Avenue he was 
I should judge about 40 feetfrom the south cross 
walk of 97th Street. 

Q. And from the time you tirst saw the boy up 
to the time that the boy was hit was the speed of 
this car reduced or slackened at all? A. Well, I 
should say it might be slackened a few feet from 
the child. 

Q. How far was the front of the car from the 
child when you tirst detected any slackening of 
the speed of the car? A. The car was right within 
4 or 6 feet of the child. Four or live feet and the 
child was then about 40 feet from the southcross- 
167 walk at 97th Street when he was hit. 

Q. And when the car came to a stop after the 
child was hit how fur was the front of the car from 
the south crosswalk at 97th Street? A. Well, I 
should judge let us see, about 20 or 25 feet, prob¬ 
ably 20 feet. That is my best judgment, I give it 
as near as I can. 

Q. So that after the child was hit, you would say 
that the car weut about 20 feet before it came to a 
stop? A. You can judge it that way, yes sir. 

Q. When lirst after this accident, did you see any 
one connected with the plaintiff about it? A. You 
have reference to Mr. Willsen. 

10 ? Q. Well you say that I do. I ask you when lirst 
you saw any person who is in any way connected 
with the plaiutiff’s side of the case? A. 1 saw him 
about three weeks ago. 

Q. And that was the first time that you saw auy- 
one from the plaintiff's side of the case? A. Yes, 
sir. 

Q. Did you give your name and address to the 
conductor of this car on that occasion? A. 1 never 
remember; 1 don't think I did probably 1 wouldn’t 
say that, I am not positive, and 1 ain’t going to 
say anything I am not sure about. 


Digitized by Tooele 



37 


Q. No? A. I may have but I don't think I did. 1^9 

Q. You don’t think you did? A. I ain’t sure. I 
don’t remember, I may have. I may have given it 
to him I was working then on the Madison Avenue 
division of the road. After the accident I signed a 
statement as to what I claimed to have seen on the 
day of the accident I signed it in the presence of a 
Mr. L. P. Poulk, the Accident Clerk of the Madi¬ 
son Avenue division. 

(.Identifies Mr. Foulk in the Courtroom). 

Q. And is that the statement that you signed 
on that occasion (handing paper)! A. May I read HO 
it. 

Q. Is that your signature? A. That is my sig¬ 
nature; yes, I didn’t write that though. 

Q I understand, that was written by Mr. Foulk 
in your presence? A. It was written by Mr. Foulk. 

He did the writing and I told him what to put 
down. I did not read the statement afterwards. I 
don’t think he read it to me. To my knowledge he 
didn’t read it to me. 

'J Q, Do you remember that he did not read it to 

you? A. I am telling you that. 

Q That you don’t remember? A. To my knowl¬ 
edge he didn’t read it to me. I j ^ 

By the Court. Q. The best of your recollection 
is that he didn’t read it to you? A. Yes, sir. 

Paper marked Defendant's Exhibit A 
for identification. 

By Defendant's Counsel. Q. Do you remember 
being asked about that matter upstairs a few days 
ago, whether that was read to you or not? A. I 
remember it was introduced but I don’t remember 
what answer I made. I can’t keep track of every¬ 
thing so trilling as that. I remember what I am 
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saying now; that is the statement I made to him; 
I told the story as I am telling it to you, just the 
same as I seen it, that is all I know about it. 

Q. Do you remember being asked this question 
and giving this answer: “Q. Did he read it to you? 

A. Not that I remember, no.” 

Q. Do you remember so testifying? A. I don’t 
remember. 

Q. Will you say that you did not so testify last 
week? A. I will not say; probably I may have. 

Paper admitted in evidence and marked 
Defendants Exhibit A. 

113 Defendant’s Exhibit A. 


Affidavit of Conductor. 

City and County of New York, ss.: 

James Hogan, being duly sworn, says: My 
occupation is conductor employed by Metropolitan 
Street Railway Company, 4th Avenue Division. On 
April 18th, 1901, time about 11:65 a. m., I was a 
passenger on a northbound Lexington Avenue car. 
Was seated on west sideof carat front part looking 
out of window. Car was moving at less than half 
speed when about 20 feet north of north crossing, 
97th Street, I saw a little boy run out from west 
114 sidewalk to cross the Avenue, when near the track 
he seemed to trip over something, fell headlong on 
track directly in front of car. Gripman stopped 
ear within 4 feet. I got off. The boy was taken 
out from under car at rear part. Was carried to a 
drug store north west corner 97th Street and Lex¬ 
ington Avenue. I saw that he had received severe 
iniuries to his head. 

1 JAMES HOGAN. 

Sworn to before me this j 
22 nd day of April, 1901. > 

L. P. Foulk, 

County of New York. 

Com. of Deeds. 
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This accident was not on my division of the road, 115 
I had nothing to do with it. When I went to Mr. 
Foulk I simply intended to tell him* what I saw and 
nothing else. 

Q. Did you tell him within what distance the 
gripman stopped his car after the boy fell, did you 
tell Mr. Foulk? A. The same as I told you to-day, 
to my knowledge I am positive of that. I did 
not swear to the statement. I am positive of 
that. It took the boy about three seconds to get 
from the curb to the track. He was walking. It 
is about 10 feet from the curb to the first rail of 
that up town track. Probably it may be a little 
more, but I should think it was about 10 feet. The jjg 
car was 95 to 100 feet away when the boy fell on 
the track. 

Q. Did you see anything else, anyone else in the 
street, except this little boy? A. No, I paid no 
attention whatever lo any boy except the boy that 
was walking across the track. I saw no other boy. 

I did not see any other boy, I didn’t look for any 
other boy, I looked for the boy right in front of 
me. 

Q. After you left the employment of the Metro¬ 
politan Company, last July, you went into the 
liquor business? A. Yes, sir; I had this store 
taken before 1 left the Metropolitan employ. This 
car did not slow up at all at 96th Street. I did not 
see any truck in front of the car turn out at 96th 
Street. There was no truck turned out about the 
south crossing of 96th Street. There was no truck 
in front of that car as far as I can say. I did not 
see any truck that had turned out to the right at 
about the south crossingof 96th Street and Lexing¬ 
ton Avenue. 1 was looking out that window all 
the time. 

Q. Did the boy fall more than once on the track? 

A. After the boy falling he made an attempt to 
get up on one knee like, and he fell down again. 

Q. Did he fall twice? A. He didn’t get up again, 
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*18 he got up partly on the knee and fell again. When 
he fell the second time the car should be 85 or 90 
feet away. 

Q. And it was about 95 or 100 feet when he fell 
the first time? A. And then during that 85 or 90 
feet he was lying right on the track all the time, 
while the car was going 85 or 90 feet. At the rate 
of eleven miles an hour And the speed of the car 
not slackened more than within 4 or 5 feet. Up 
to the time he got within 4 or 5 feet there was no 
slackening of speed. 

Q. And you stood up in the car and did nothing 
except look out? A. I couldn’t do anything. 

H 9 Q. Did you do anything? A. Absolutely noth¬ 
ing, I couldn’t do anything. 

Re-direct examination by Plaintiff's Counsel. 

That paper, Defendant’s Exhibit A, was not 
read to me. I told him nothing about the West 
sidewalk; that is false; how could I tell him that; 
the boy left the east side. I said nothing about 
taking the boy from the rear of the car. I told 
him I saw the boy taken out between the front 
wheel and the fender. On the west side of the 
avenue. I said the boy ran from the east side of 
the avenue but was taken out from the west side 
of the oar. There was no form or ceremony gone 
through in the way of taking an oath upon that 
* u occasion. I did not understand that I was being 
sworn. I did not hold up any hand or kiss any 
book, there was no book at all. There was no 
oath whatever. This paper was written out by 
Mr. Foulk, and I signed my name to it. I was not 
able to see what he was writing. He sat away 
there (indicating) and I stood at the end of the 
desk. And then he handed it to me and 1 signed 
my name to it, without reading it. 

Q. Do you remember seeing “Affidavit of Con¬ 
ductor” on top? A. 1 never paid any attention. 1 
took it for granted that Mr. Foulk faithfully tran¬ 
scribed what I dictated to him. I thought he was 
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writing down what I told him. I was sent for to 
come to the Company’s office. They put up a 
notice to that effect, they put the name on it to see 
the accident clerk on that date. That is what 
brought me to the office. You have to report to 
the Accident Clerk on the date your name is put 
up. 

Re-cross examination by Defendant's Counsel. 

Q. Do you remember testifying as follows in 
answer to a question that was put to you by the 
Judge on the last trial: “Q. What did you tell 
Mr. Foulk as to whether the boy was walking or 
running from the west or the east side sidewalk? ^2 

A. Well it is quite awhile ago and I don’t re¬ 
member.” Do you remember so testifying? 

Plaintiff's Counsel. Objection to the witness 
being interrogated in that way. 

Defendant's Counsel. I will read it all to him. 

Do you remember testifying as l have just read to 
you? 

Plaintiff's Counsel. Objection, because that is 
only a portion of the answer. It is not fair. 

The Court. Let me see the question.- 123 

Defendant's Counsel. At the bottom of page 
28. 

Court. Yes; you must read all of it. 

Q. Do you remember testifying as follows: 
‘•What did you tell Mr. Foulk as to whether the 
boy was walking or running from the west to the 
east side? A. Well, it is quite a while ago, and I 
don’t remember, but I am sure of the statement I 
am making today, because that is the only State- 
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124 menfc I have to make.” Do you remember so tes¬ 
tifying? A. Yes, sir. 

Q. You do remember that? A. Yes. 

Q. Do you also remember just a little after that 
being asked this question and giving this answer 
(page 30). “Q. You first stated on answer to one 

of his Honor’s questions that you did not remem¬ 
ber what you told Mr. Foulk, isn’t that so i Didn’t 
you so state a few moments ago, in answer to one 
of his Honor’s questions that you didn’t remember? 
A. I can’t know that I didn’t tell him that. Q. 
Didn’t you say to the Court, in answer to the 
Court's questi n that you didn’t remember what 
126 you told Mr. Foulk? A. I don’t understand it. 
Q. What. The Court. He says he doesn’t under¬ 
stand it. A. I didn’t understand nor I don’t un¬ 
derstand it.” 

Q. Now do you remember so testifying at the 
last trial? A. I don’t remember that. 

Q. Do you say that you didn't so testify? A. I 
don’t; probably I may have. 

Q. You don’t; probably you may have. You 
mean you don’t dispute the stenographer’s minutes, 
do you? A. There is no doubt in what I am say 
ing to day; 1 am telling the truth; I told him the 
truth at the time. 

126 D° you dispute the correctness of the steno. 

grapher’s minutes as I read it? A. I don’t under¬ 
stand it, l can’t understand it at all. 

By Plaintiff's Counsel. Q. This question was 
put to you, whether or not you so test ified on the 
former trial; ‘‘What did you tell Mr. Foulk as to 
whether the boy was walking or running from the 
east side to the west side? A. Well it is quite a 
while ago and I don’t remember, but I am sure of 
the statement I am making to-day, because that is 
the only statement I have to make”. I asked you t 
following up that answer which you gave to this 
question which was not put by me; “What state. 


Digitized by Tooele 



43 


ment are you making now? A. I say that the boy ^ 
walked from the sidewalk to the track. Q. From 
which sidewalk? A. From the east side of the 
avenue.” 

Q. You so testified? A. That is right. That is 
the only statement I could make, and make it true. 

I am telling the truth about it, and that is all I 
want to know about it. 

Charles McCarthy, a witness called on behalf 
of the plaintiff being duly sworn, testified as fol. 
lows: 

Direct examination by Plaintiff's Counsel. 

123 

I am nineteen and live at 1561 Lexington Avenue 
and have lived there pretty near three years. Iam 
a bricklayer. I remember about noon the 18th of 
April last. I was on Lexington Ave. on that date. 

I was standing on the corner about ten minutes of 
12, with a young man named Wilson, a friend of 
mine, after coming from 24th St., coming from the 
horse sale. We came through 95th St., up to Lex¬ 
ington Avenue and happened to stand on the cor¬ 
ner of 97th St, east side corner, facing south. We 
were standing there just about five minutes, pretty 
near, talking, and I observed the car coming down 
the hill, going at a very fast rate of speed, about 

II to 12 miles an hour. There was two young boys 
playing ball on the sidewalk, a young fellow and 
another boy with him who looked older than and 
taller than he did. The older threw the ball to the 
young fellow, the litt lest one of the two, and the 
ball rolled on the sidewalk and went across to the 
south crossing of 97th Street, that is not 97th 
Street sidewalk, the street. The oldest boy went 
off after the ball and the voting fellow started to 
walk across to the west side of the avenue. This 
car was coming down, and looking I see the grip- 
man looking up at someone at the windows; I 
couldn’t say at which window, but he had a smile 
on his face. 
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130 By the Court. Q. State what you saw him do? 

A. I see the gripman laughing at somebody up 
at the window, and the boy started to go across 
the street. 'File car was about 120 feet away from 
him when he left the curb to go across the street, 
when lie fell on the track it was about 40 or 50 feet 
away. The little fellow tried to get up and he got 
as far as one knee. The gripman did not look 
towards the boy until somebody hollered. Then 
he grabbed the wheel and started to turn. At 
that time the car was about 8 or 10 feet away from 
the boy, and after the car hit the boy it went about 
the length of a house and stopped. I ran to the 
^ corner and took the boy from under the car after 
they had shoved the car back and lifted it up. 
After I had taken the boy from under the car, a 
woman I thought was the mother, took him and 
took him over to the drug store on the west corner. 
He was hollering ‘‘mamma.” He was moaning 
after we took him out from under the car and had 
blood on his left arm and a cut on his left arm. I 
did not hear the motorman ring any gong. There 
was no gong rung. He did nothing until somebody 
hollered. Down on the corner there was some¬ 
body, I don't know who, made a holler, and when 
he hollered he jumped and turned on one of the 
wheels. I don’t know anything about a trolley 
132 car. 

Cross examination by Defendant's Counsel. 

What first attracted my attention was the boy 
leaving the sidewalk and the car, the rate of speed 
it was coming down the hill. 

Q. Was it the car or the boy first attracted your 
attention? A. Naturally the two of them. 

Cj. Both at the same time? A. Seeing the boy 
come across and seeing the gripman looking west 
and the car going the way it was going. I and my 
friend were together on this southeast corner. I 
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don’t know what he was looking at, I know what 133 
1 was looking at. 

Q. You were looking at that all the time, is that 
right? A. Not all the time, not the live minutes 
I was on the corner, but the time of the accident I 
was facing that way and seen that look at that. 

Q. From the time you first caught sight of the 
car and the boy you kept your eye on the car 
didn’t yon? A. Naturally would, yes, sir, seeing 
the way the car was coming. I saw the boy leave 
the sidewalk. The car was away when the boy 
started from the curb, about 120 feet the best I could 
judge, between 36th and 97th Street. I had been 
live minutes on that corner. I w.as going home. 134 

Q. Was Mr. Willsen going home with you? 

A. No, sir, I don’t know where he was going; I 
guess he was going after horses, he was working 
in 24th Street, I guess he was going after horses. 

Q. Didn’t you state on the first trial that Mr. 
Wilson and you were going up to your house? 

A. No, sir, I didn’t. I told you that he was go¬ 
ing somewhere else, I was going home. 

Q. (page 36) Do you recall testifying as follows 
last week upstairs: “Q. And you and he went up 
together?” A. Yes, sir, we went to 97tli Street 
together. 

Q. Will you please wait until 1 finish my ques- ^ 
tion? My question is, Mr. McCarthy, as to whether 
upstairs last week, you did not testify as I am go¬ 
ing to read to you,” “And you and he went up 
together? A. Yes, sir. Q. To 97th Street, is that 
right? A. No, we were going up to my house, 99th 
and 100 th Street, walking up Lexington Avenue.” 

Do you remember so testifying? A. 1 remember 
saying that, yes, sir. I said that he was going up 
that way. I remember testifying as you have read 
to me. 

Q. You said “No, we were going up to my house, 

99th and 100th Street, walking up Lexington Ave¬ 
nue?” A. 1 didn’t say “we” I said I was. I dis- 
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136 pute the correctness of the stenographer’s min¬ 
utes. 

Q. Now it was after you made that statement, 
was it not, that you said your friend was going to 
leave you at 97th Street? A. 97th Street? I said 
he was going to leave me, yes. 

Q. And you made that statement, did you not, 
after I had asked you the question and you had 
given the answer that I have just read? 

A. I don’t understand that question. I had been 
on that corner five minutes. We were walking 
along and conversation came up; we happened to 
stand on the corner and talk. 

137 Q. Nothing else that caused you to stop? 

A. He was going to leave me there, Mr. Wilson. 

Q. That is why you stopped, because he was 
going to leave you, that is it is it? A. Yes, sir. 

Q. And you are sure you didn’t say the other 
day that you and he were going up to your house? 

A. I am just after telling you now he was not 
going up to my house. I told you that at the 
other trial. 

Q. Are you sure that you did not say the other 
day as follows: “No, we were going up to my 
house, 99th and 100th Street, walking up Lexing¬ 
ton Avenue.” You are sure you didn’t tell me 
oo that the other day? A. I told you he was going 
up there why not? What did he get off at 89th 
Sheet for if he wasn’t? 

Q. Where did you live? A* 1561 Lexington 
Avenue, between 99th and 100th Street. I live 
there yet. It is true what I have testified to. The 
car when I first saw the motorman looking up at 
the window was, I should judge, about 120 feet 
away from the boy, a little over 120 feet. 

Q. Then you saw him looking up at the window 
before you first saw the car? A. I looked at the 
front of the car. I must have seen the car when I 
saw him. 
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Q. You told me a little while ago the car was *3® 
120 feet away when you first saw it, and now you 
tell me it was over 20 feet? A. I saw the car when 
it left 96th Street corner. 

Q. Did you notice anything else except the car 
at the 96tli Street corner? A. A little way, a cou¬ 
ple of feet the other side of the grossing I see a 
truck. That turned out in front of the car, about 
8 or 10 feet as I should judge, in front of the car. 

That was right at 96tli Street, the north crossing. 

Q. At that time, was the motorman looking up 
at the window? A. I couldn’t say that. 

Q. How far away was the car when you first saw 
him look up at any window? A. A little over 120 140 
feet a little before the boy started to go across the 
street. I am sure of that. Neither I nor my friend 
called out. I did no hollering. There was nobody 
on that corner besides us two. I don’t know if my 
friend hollered out. 

Q. Did you hear him? You were standing by 
him, weren’t you? A. I couldn’t say, I won’t say 
that. 

Q. You say that the motorman was laughing? 

A. Yes, sir. 

Q. First you said he had a smile on his face? 

A. Well, a smile on his face. 

Q. Laughing or smiling? A. Well, it seemed to 
me he was laughing. 

Q. As the car sped down the avenue at the rate 
of eleven miles an hour, he was laughing and flirt¬ 
ing with people up in the windows all the way 
down? A. Somebody. 

Q. Somebody, all the way down? A. 1 didn’t 
say everybody. 1 saw him start to flirt when the 
car was 120 feet away, that is right. That flirting 
continued with that car going at the rate of 11 
miles an hour until about 8 or 10 feet away from 
the boy, until somebody hollered. All that time 
he was looking up at women and laughing and 
smiling and flirting until he got within 8 or 10 feet 
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142 of the boy. I didn’t count the women. I don’t 
know how many women. 

Q. Was there one sit every window? A. No. 
There might have been for all I know. 

Q. How many did you see? A. I see two women 
looking out one window and a couple of children 
in another window. 

Q. How far were they from the place where the 
boy started from the curb? A. I should say about 
80 feet. 

Q. And then the only women you saw were 80 
feet from where the boy was struck? A. There 
might have been a lot more. 

143 Q- Oh, there might have been a lot more, that 
you didn’t see, is that right? A. Yes, sir. 

Q. Did the car slacken its speed at all? 

A. About 8 feet away from the boy somebody 
hollered, and up to that time it was going just as 
fast as when I first saw it. 

Q. Did it go any faster as it came down the 
grade? A. No I can’t say it did. 

Q. Now you think the car was only 40 feet away 
when the boy fell? A. When the boy laid on the 
track, 40 or 60 feet, to my knowledge. 

Q. How many limes did the boy fall? A. lie 
only fell once, but he tried to get up and fell 
j 4 t again; he got up as far as one knee, like. 

Q Was the car 40 feet away when he fell the 
first or the second time? A. When he fell the first 
time. 

Q. When he fell the second time how far away 
was the car? A. 1 ain’t very good in a matter of 
time, you know. 

Q. I said, how far away? A. I guess the car 
must have if he was 50 feet, must have come about 
th ree. 

Q. Are you reasoning this out? A. The rate of 
speed the car was going at. 

tj. You are reasoning this out? A. I know it. 

Q. Then you are telling us only what you re. 
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member, not what you are getting out of your 145 
head? A. I am telling you just what I saw. 

Q. Tell us just how far away the front of that 
car was from this boy when he fell the second time? 

A. He didn’t fall the second time. He got as far 
as one knee and stumbled again. 

Q. Then he stumbled that second time, is that 
right? A. Yes; may be. 

Q. How far was the car then? A. Well about 40 
feet, I should judge. 

Q. But you said he was 40 feet when he fell? 

A. 45 or 50 feet I said the car was away. 

Q. That was when he first fell? A. Yes. 

Q. Now I am asking when it was when he ^ 
stumbled the second time, how far away he was 
from the car? A. 1 can’t give you any answer 
about that. 

Q. That is something you didn’t take any paiti- 
cular notice of? A. Certainly I took notice. But 
1 didn’t form any opinion that I can give about 
the distance. I am a pretty good judge of speed 
from driving horses myself and I feel I am pretty 
accurate about that and fairly accurate about 
measuring distances. To moments of time I am a 
) little off on that, I couldn’t say for sure. 1 saw 

this big boy throw the ball. They were facing 
each other on the sidewalk at the time the larger 
of the two boys threw the ball at. the little one on 147 
the sidewalk, the little boy was facing on an angle, 
like, towards the south; he was aftei turning 
around, the big boy was facing up, the ball rolled 
down the hill to the crossing at 97th Street in the 
street. The ball rolled right past Wilson and me. 

We were on the southeast corner of 97th Street 
and Lexington Avenue, it went about midway 
across 97tli Street and the big boy after it. He 
threw it and the little fellow didn’t go after it, I 
don’t know why, I noticed the oldest one went 
after the ball. I could not say I saw the big boy 
pick up the ball. I didn’t look after the big boy; 
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I noticed the little boy going across the street. 
Then he disappeared from my view. I bothered 
no more about it. 1 and my friend were standing 
side by side. 

Q. Had you been in that position all the time 
you were standing there? A. I couldn’t say to 
that. I don’t say we were in that one position 5 
minutes, we might have been facing north. At the 
time of the accident I was facing that way. I saw 
an officer or policeman there. I did not give him 
my name and address. I saw him getting the 
names and addresses of people. He asked me for 
my name and address. 1 refused to give it. I gave 

149 no reason for refusing to give it. I think his name 
is Joyce. 1 had known him before that. I didn’t 
tell him nothing. 

Q. You have put the speed on this car at 11 
miles an hour? A. Well, I didn’t say exactly 11, 
I said from 11 to 12, it might have been 12. 

Q. And you heard Mr. Hogan say it was eleven, 
didn’t you? A. I don’t know anything about Mr. 
Hogan, I am just telling you what I saw. 

Q. Didn’t you hear him testify? A. I might 
have. 

Q. On the last trial didn’t you swear it was go¬ 
ing 13 miles? A. I told you I didn't exactly 

150 know - 

Q. Did you not on the last trial say it was going 
13 miles an hour? (No answer). 

By the Court. Q. Did you not on the last trial 
say it was going 13 miles an hour? A. I might 
have said that your Honor. 

• By Defendant's Counsel. Q. What do you think 
about it now, do you think it was as much as 13 
miles an hour? A. Might have been, might have 
been going faster than that. 

Q. You think it was going as much as 15 miles 
an hour? A. I know it was going more than 11 
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miles an hour. I won’t make it as much as 16. 

The highest I will go is about 13. 

Q. When first did you tell anyone that you had 
seen this accident? A. I told a man the same 
day of the accident, who was talking to me, and I 
told him and he asked me for my name and num¬ 
ber, and my address, and I gave it to him. 

Q. Who was that man? A. A man by the name 
of Desmond, he has got a liquor store right on the 
corner, near Mr. Will sen’s place right where the 
car stopped. The first time I told anybody I had 
seen the accident was when I gave my name to this 
liquor dealer, on the day of the accident. That 
was after I had refused to give my name to the *62 
policeman. 

Q. What was this you said the motorman grab¬ 
bed? A. I didn’t say he grabbed anything. 

Q. Didn’t you? A. I said he had his hand on 
something: when somebody hollered he started to 
turn some wheel, I didn’t know what it was, he 
grabbed something. 

Q. And yon said on yonr direct'when he heard 
this hollering you saw him grab the wheel? 

A. Yes, he had his hand on one part of the car; 
his right hand; he didn’t have hold of anything 
else with his right hand before that. I am sure 
of that. I think that was a wheel that he grabbed. 153 
I didn’t see what the motorman had hold of with 
his right hand. 

Re-direct examination by Plaintiff ’ s Counsel. 

Q. My opponent interrogated you with regard 
to your refusal to give the policeman your name? 

A. I didn’t refuse. 

Q. What did you do? A. I didn’t refuse. 

By the Court. Q. What did the officer say to 
you? A. He was asking a lot of people and he 
came over to me and he says, “What is your name 
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154 and where do you live; you saw this.” I said, 
“If I did I ain’t going to give you my name and 
address.” 


Charles Wilson, a witness called on behalf of 
the plaintiff, being duly sworn, testified as fol¬ 
lows: 

Direct examination by Plaintiff' s'Counsel. 

I am no relation of Mr. Willsen; the plaintiff 
here. My name is spelt in a different way. I am 
twenty-two and live at 207 W. 26th street. I am 
in the horse business at 24th street. I know Mr. 
McCarthy the last witness. 1 remember the 18th 
of April last. I was in his company. I came from 
24th street. We got off at 89th street and 3rd 
avenue. Walked through 95th street to Lexington 
avenue, then down to 97tl) street and stood on the 
corner. I saw the car strike the child. I saw the 
car leave the corner of 96th street coming down, 
and then the next thing I saw was the boy struck. 
The boy was taken out from under the car and 
carried out over in the drug store. 

*150 To the Court . I saw the boy fall down when he 
was about 40 or 50 feet away from the front of the 
car. The brakeman was looking towards the west 
side of the avenue. I did not see the brakeman put 
on the brake, until he was almost on top of him. 
I saw him put on the brake then. 

By Plaintiff's Counsel . Q. How far away was 
the boy from the front of the car when the brake 
was applied as you saw? A. 10 or 15 feet, 1 should 
judge, or 20 feet, something like that. 

Q. Did you see the motorman do anything? 
You say you saw him look to the west side? 

A. Yes. 


Digitized by Tooele 



53 


Q. What was lie doing in looking? A. Smiling, 157 
that is all I seen. I heard no bell or gong ring. 

I heard a shout just about as he was 20 feet from 
the boy, or 15 feet, I should judge. I and Mr. 
Hogan there, the witness who testified here to-day, 
and Mr. McCarthy. That is all I remember of 
persons present. 

Cross-examination by Defendant's Counsel. 

What first attracted my attention to this acci¬ 
dent was when I saw the car coming. I should 
say that the car when the boy started to cross was 
about 100 feet away. When he started to leave 153 
the curb. 

Q. When he started to leave the curb you should 
think it was about 100 feet away? A. I should 
think it was about 100 feet away. I am not a very 
good judge of speed. I couldn’t say exactly that 
I am a good judge of distance. I saw the car as it 
came down. 

Q. Did you hear it? A. Certainly if I seen it, I 
heard it. 

Q. Not ivcessarily, but what I want to know is, 
did you hear it in the distance as it was coming 
along? A. No, not exactly, I can’t say that I did. 

Q. You didn’t hear it at all, did you?. A. I saw ^ 
it, I didn’t hear it. I did not notice that the car 
made any noise as it came down there at the rate 
of eleven or thirteen miles an hour. I didn’t notice 
any noise at all. The street was perfectly still so 
far as any noise of a car was concerned. I was on 
that corner I should judge about five minutes. I 
saw this motorman smiling. The car was then 
about 100 feet from the place where the boy was 
hit. He was smiling. I noticed the smile 100 feet 
away. I couldn’t Bay that he kept on smiling. I 
noticed him smiling, I couldn’t say whether he 
smiled all the way down. I noticed him smiling 
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until he was about I should say, about 20 feet 
from the boy. 

Q. Then you did see him smile all the way 
down? A. All the way down, no, that is not all 
the way. I had my eye on him all the time. 
Between the time when he was 100 feet and 20 feet 
away there was no change in the expression of his 
face. 

Q. Did yon see what he was smiling at? A. No, 
I couldn’t say, no, sir. 

Q. Did you see anything that might occasion a 
smile on his face? A. There were some women up 
in a window. 

Q. How many? A. I should judge two or three; 
two or three stories up, I am not sure, I can’t say. 
About 4 or 5 houses from 96th Street, something 
like that on the left side. That was all I saw. 
That is all I saw that might occasion a smile on his 
face in the way of women; that is right. They 
were at one window some four houses below 96tl) 
Street. When the boy fell a second time the car 
was about 20 or 25 feet away or so. 

Q. Do you remember what you said on that sub¬ 
ject. the other day? A. Not exactly, no, sir. 

Q. Don’t you recall that yon said last week that 
when he fell the second time the car was only 10 
to 15 feet away? A. Well, it might have been. 

Q. Then you are guessing at it now, are you, 
when you say 20 to 25 feet? A. Guessing as near 
as I can guess. 

Q. You were guessing the other day, weren’t 
you when you said 10 or 15 feet? A. As near as I 
could guess. 

Q. That was as near as you could guess the 
other day when you said 10 or 15 feet away? 

A. Yes, sir. 

Q. To-day you make'it 20 to 25 feet? A. Between 
that; yes, sir. I saw no other boy with this little 
boy, nor any other boy playing ball. I was look- 
ng in the same direction that my friend McCarthy 
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was looking while we were standing there together, 
both looking in the same direction. He was south. 

We were not both looking in tire same direction 
all the time, but most of the time. We were both 
looking in the same direction when the little boy 
started to go out from the curb. At that moment 
of time I did not notice any other boy playing in 
the street and no other boy in the street. I first 
told that I had seen this accident when 1 was sent 
for. That was about two weeks after the accident. 

I went to Mr. Willsen’s store. 

Q. Who sent for you. do you know who sent for 
you to go there? A. I was sent for, that is all that 104 
I know, then the lawyer was there. I can’t say 
exactly who sent for me. I did not tell anybody 
that I had seen the accident up to the time I was 
sent for. When I went to Mr. Willsen’s store a 
lawyer was there. My friend McCarthy was there 
also and Mr. Willsen. 1 don’t remember whether 
Packenham was there or not. I signed a statement 
that day. It was not written out before I got 
there, but while I was there. I did not see Mc¬ 
Carthy sign a statement. I do not know whether 
one was written out for him; I did not swear to the 
statement. I just signed it. After that I did not 
swear to [any statement about this case. Only 
signed my name. I do not know how long a state- 
merit it was. I do not know where that statement 
is now. I have never seen it from that day to this. 

I gave it to the lawyer. One of these gentlemen 
here. That was the first time I talked with any¬ 
body about it. I saw the policemen getting the 
names of witnesses. 

Q. Did you hear him ask for your friend McCar¬ 
thy’s name? A. I might have, I won’t say for 
sure. 

Q. Did he ask for your name? A. No, sir. 

Q. Did yon offer to give him your name? A. No, 
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1 

Q. Did you form any estimate about the speed 
of the car? A. Well, I should say about 11 miles 
an hour around there. I noticed that the front of 
the car was about 15 feet from the south crosswalk 
of 97th Street when the car came to a stop. 

Mr. Pinney. I gave the counsel notice to pro¬ 
duce that statement signed by this witness, Mr. 
Wilson, if he has it in his possession. 

Mr. McArthur. Counsel states that he objects 
to produce any statement. It is part of his own 
case. 

167 

Mr. Pinney. I call for it; and if you decline I 
will take the declination on the record. Do you 
decline to produce it? 

Mr. McArthur. I do. 


Julius Willsen, a witness called on behalf of 
the plaintiff, being duly sworn, testified as follows: 

Direct examination by Plaintiff's Counsel. 

16B I live at 1495 Lexington Avenue. I am 15 years 
of age. I am the son of the plaintiff. I remember 
the 18th of April last. About midday I remember 
my little brother who is dead now. At that time 
we were playing on the sidewalk on Lexington 
Avenue close to my father’s place with a ball; my 
brother Lawrence threw the ball first, and I fol¬ 
lowed it. It rolled along the sidewalk of Lexing¬ 
ton Avenue north, that is down the slope. It did 
not go out to the middle of the street. I saw my 
. brother leave the sidewalk. I saw him stumble 
over a stone and fall headlong on the car track; he 
fell after he had stumbled. When I saw the car 
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first it was about 25 feet away from him. I know 169 
what 25 feet is. It is a little bit wider than a 
house. I saw the car hit him and go over him. I 
heard no bell rung nor any gong. I was in charge 
of my brother on that day. I used to be sent out 
on the sidewalk with him; to take care of him. 

Cross-examination by Defendant's Counsel . 

Q. Can you show me with your hands how much 
width a foot is? A. (Indicating) About that 
much. 

Q. About that much is a foot, is that right? 

A. Yes. 

Q. How long have you known that a foot was 
about that much? A. All the time that I was go¬ 
ing to school. I have known that for some little 
time back. I commenced going to school when I 
was eight years old. I am now fifteen. And I 
learned the table that 12 inches make a foot and 
three feet make a yard. I learned all that and 5£ 
yards make a rod. That I learned at school. I knew 
that before this accident. I knew it when I testi¬ 
fied down at the Coroner’s inquest. I knew it the 
the other day when I testified up stairs. At the 
time that the ball rolled, Lawrence threw it at me. 

I was above him, up town, or the north of him. 
When he threw the ball at me I was north of him. 171 
The ball rolled on the sidewalk all the way down. 
When he threw it it rolled into 97th Street it did 
not roll off the sidewalk. It didn’t roll into the 
street. I got it before it went into the street. It 
did not go into 97th Street. I started after it. 
When it was thrown. When I was starting after 
it I had my back turned to Lawrence and kept on 
going after the ball until I picked it up. I turned 
around but not before I picked up the ball. And 
just as I turned around he was starting to run 
across the street. Starting to walk across. 
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1 a Q. Now you said starting to run and then you 
said starting to walk, which is right? A. Walk. 

Q. You want to correct that and make it starting 
to walk and not run, is that right? A. Yes, sir. I 
did not see him running when I turned around. 

He was walking slowly across. 

Q. Now little boy do you remember my asking 
you this the other day; I want to ask yon if you 
remember my asking you this question and your 
giving an answer which I will read to you (page 
74). “Q. And yon didn’t see anything of theacci 

dent, did you, until yon had got up with the ball.” 

That was the question. Do yon remember my ask- 

173 ing you that question? A. Not that I can remem¬ 
ber. 

Q. Do you remember making this answer to that 
question. “No sir I turned around and I seen him 
running and lie fell”. Do you remember making 
that answer? A. I didn’t say running. I am sure 
of that. I said running slowly. After I got up 
with the ball I didn’t say before the Coroner that 
the little fellow was running, lam positive of 
that. 

Q. Weren’t yon asked this question and didn’t i, 

you give this answer there (page 18) “Q. He was 

running from the sidewalk at the time? A. Yes.” 

174 Q- Don’t you remember telling that before the 
Coroner just a few days after the accident? A. Not 
that I can remember. 

Q. Now’ after you did get up with the ball, and 
when you turned around, how far away from the 
first rail of the car track was your brother, if you 
remember? A. I can’t say just how much he was 
away from it. I don’t know how close he was at 
that time when I turned around after I had got up 
with the ball the front end of the car was about 20 
or 26 feet from Lawrence. When I turned around- 

Q. Didn’t you tell me upstairs the other day it 
was about 7 or 8 feet? A. I said when he fell. 
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Q. When he fell you mean it was 7 or 8 feet? 176 

A. Yes, sir. 

Q. That is right. I think you did, when he 
stumbled on the track the car was 7 or 8 feet away? 

A. Yes, sir. 

Q. That is right, that is what you did say the 
other day. Now then can you tell me how far he 
was from the track when you turned around? 

A. He was on the sidewalk starting to walk 
across, not starting to run. 

Q. You must be careful and not say starting to 
run if yon mean starting to walk. And when he 
stumbled the car was about 7 or 8 feet away, is 
that right? A. Yes, sir; when he fell l7 g 

Q And you started to go from the curb? 

A. Yes sir. 

Q. After you had picked that ball up? A. Yes 
sir. 

Q. Do you remember my asking yon this ques¬ 
tion and your giving this answer the other day 
(page 74); “Q. After you got the ball now then you 
didn’t see your little brother leave the sidewalk 
to go across? A. No, sir, I seen him stumble. 

Q. You didn’t see him until he stumbled onto 
the track? A. Yes. sir. 

Q. Do you remember telling me that! A. No, 
sir. 

177 

Re direct examination by Plaintiff’s Counsel. 

Q. Did you testify on the former trial? A. Did 
he go fast or slow, or walk? A. He was walking 
slow, running slow. Q. Running slow? A. Yes. 

Q. Then when he reached the car track? A. He 
stumbled on the stone. Q. Well, what then? A. 

And the car was about 8 feet away from him. Q. 
When it struck him? A. No, the car was between 
1496 and 1497 and he fell in front of 1499.” Q. Do 
you remember so testifying? A. Yes, sir. 

Q. Do you remember testifying. “Q. Point out 
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something here that you understand to be 7 or 8 
feet? A. About here to that thing going across 
there Q. Away down there? A. No. Q. That 
railing? A. Yes. Q. That is yout idea of 7 or 8 
feet, is that it? A. Yes, sir. 

The Court. Isupposeit would be conceded that 
that is about 25 feet.” Do you remember that? 

A. Yes, sir. 

Re-cross examination by Defendant's Counsel. 

Right on that same page, page 72, and just, be* 
179 fore you said what Mr. McArthur has read, didn’t 
you say also this: 

‘‘Q. Well, state what you saw? A. I seen him 
running straight across.” 

Q. Didn’t you also say that? A. No, sir, I said 
walking. 

Q. Sure about that, that you didn’t use the word 
running at all the other day? A. I said running 
slowly. I did not use the word running without 
having the word slowly with it. I am sure of that. 


Mary Willsen, a witness called on behalf of 
180 ’ 

J the plaintiff, being duly sworn, testified as fol¬ 
lows: 

Direct examination by Plaintiff's Counsel 

I am the wife of the plaintiff and mother of Law¬ 
rence Willsen now deceased. 

Q. Did you at any time give instructions to 
your child as to the care and caution that he 
should observh when in the the street? A. Every 
day, he was not allowed to go on the street; I gave 
him instructions every day not to leave the side¬ 
walk. 
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Q. Do you know anything about this 
casualty to your son? A. My husband 
went away in the morning about 11 o’clock, 

20 minutes to 12 I went upstairs, I had the little 
boy in the store, the two together, and twenty 
minutes to 12 I went upstairs and I was to take 
him up? My big boy says, “Mamma leave him 
here I will take care of him until you come down 
again. I went up to look after the dinner. When 
he rang the bell I ran down in the store, I ran in 
the butcher store, we kept a store 1491 and we 
lived 1495. There was not a soul in the store. They 
took me over to the drug store; he was lying there 
all smashed up. He was an intelligent child. He 182 
knew everything; he knew everything how he got 
hurt when he come home the same evening, when 
we brought him home from the hospital. He never 
to my knowledge crossed the street unless some¬ 
body was with him. He was nearly six years old 
but he never crossed the street alone. Most of the 
time I used to take care of him myself. I have got 
a son fourteen years, and my husband used to look 
out for them playing in the front of the store. 
Julius used to be with him. 

By Defendant's Counsel. My husband looked 
after both of them when they were playing some¬ 
time in front of the store. 


William Paokknuam-, a witness called on be¬ 
half of the plain till being duly sworn testified as 
follows; 

Direct examinntio-n by Plaintiffs Counsel. 

lam 17 years old. 1 live at 159 East 96th Street. 
I don’t work at all. 1 am not working now. I 
remember Thursday the 18th day of April last a 
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little before noon. I was standing on the north¬ 
west corner of 97th Street and Lexington Avenue. 
I was standing in front of No. 1503 and 1505 Lex¬ 
ington Avenue. No one was with me. I saw the 
car coining down the hill. I saw a boy knocked 
down. The boy was walking across on the west 
side of the avenue and he tripped over a stone; he 
tripped, he laid there, he tried to get up, he got 
on one knee and he went down again and the car 
went over him. I heard no bell or gong rung, nor 
any signal given by the motorman When the car 
came to a stop the motorman got off and he hollered 
for help. He hollered for help. I was standing 

185 right there on the corner and I opened the saloon 
door and I called out three men I saw Mr. McCar¬ 
thy there and Mr. Wilson there, they helped to 
pull the child out and to push the car back. I saw 
no other child on the street. I don’t remember the 
motorman helping to push the car back, before he 
ran down the child. When I first saw the car the 
motorman was looking up at the windows, on the 
west side on his left hand side. I don’t know who 
he was looking up at, but he was looking up there. 
I saw nothing else. 

Cross-examination by Defendant's Counsel . 

186 

Q. Now you said in answer to Mr. McArthur 
that at the time you saw this you were ou the 
northwest corner. You remember saying that in 
answer to Mr. McArthur? A. Yes, sir. 

liy the Court Which corner was it? A. u7th 
Street corner, the east side. 

By Defendant's Counsel. Q. On the east side? 

A. Yes, sir. 

Q. How was it you told Mr. McArthur today in 
the first instance that yon were on the northwest 
corner? That is the question where you were 
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thinking too long. Do yon know how yon came to 187 
do that? A. No, sir. I was trying to think what 
I said last week. I wanted to give it just the same 
this week as I did last week. That is why it took 
so long to answer that question. At the time of 
this accident I was standing there smoking. I had 
no job at that time of any kind. I was out of a 
job. 

Q. How soon after the day of this accident, did 
Mr. Willsen, the father of this little boy, give you 
something to do; how soon after the accident did 
you begin to do work for Mr. Willsen? A. About 
two months; about a month and a half. 

Q. And you kept on doing work for him until 188 
about two weeks before this case was tried the 
first time, didn’t you? A. No, sir. 

Q. Now just tell me how long ago it was that 
you last did anything for Mr. Willsen? A. About 
a month before I came down here. 

Q. Didn’t you tell me the other day that you 
commenced doing errands for Mr. Willsen about 
a month after the accident? A. I done errands a 
month after the accident, but I was not working 
') steady. I began doing that a month after the acci¬ 

dent. That is what I told you last week. Before 
that I had never worked for Mr. Willsen. And I last 
worked for him about a month ago. He paid me for 
what I did. I also told you the other day 
that I had never before that told anybody, Mr. 
Wilson or anyone else what I saw of this accident. 

And then after I had told you that I had never 
told a living soul until I was put on the witness 
stand, then I was shown anaffidavit which I made. 

And then it turned out that I had signed a paper 
that had been prepared for me by one of the law¬ 
yers. But T did tell you before I saw that paper 
shown me that I never told anybody how this ac 
cident happened before the day of the trial. 

Mr. Pinney. I would like to have you produce 
that paper. 
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190 Mr. McArthur. I object. 

Mr. Pinney. I call for that paper. 

Mr .McArthur. It is part of the plaintiff’s own 
case. 

Mr. Pinney. The stenographer will please note 
the refusal of counsel to produce that affidavit. 

Witness resuming. I do not know a place kept 
in that vicinity by Dan Sullivan up there on the 
southwest corner of 98th Street and Lexington 
Avenue. I have lived up in that vicinity about 
jgi three years.I know where Reilly’s saloon is. 

Q. How long before this accident happened that 
day that you were in under Reilly’s saloon or in 
Reilly’s saloon? A. I was not in Reilly’s. I hadn’t 
been in there that day. I am sure of that. It is 
not a fact that I was up in that saloon or in the 
pool room under the saloon at the time the accident 
happened. When I first saw the boy the car was 
about 4 feet away. I didn't seethe car until it was 
about 4 feet from the boy. 

Q. Did you see that boy running until that car 
was up within about 4 feet of him, did you or 
didn't you? (no answer). 

Q Cant you answer that question? A. Yes, sir; 
192 i w j]] answer it. 

Q. What is the answer? Isn't it a fact that 
you didn’t see the boy start to run until the car 
was only about 4 feet'away from him, isn’t that 
so? A. Yes, sir. Tiiatis what I told you the other 
day. I didn’t see the car on up the street. I saw 
it just when the car was right there 4 feet from that 
boy, and this boy was running light over in front 
of that car that is all that 1 saw. 

Q. Well, are you sure you saw that? (No an¬ 
swer). 

Q. Are you sure you saw that? (No answer). 
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By the Colort. Q. Can’t you answer? A. Yes, 193 
sir. 

Q. Did you see it? A. Yes, sir. 

By Defendant's Counsel. Q. That you did see 
it, is that right? A. Yes, sir. 

Q. But you didn’t see another thing, did you? 

A. No, sir. 

Q. And this answer that you gave about seeing 
him fall down twice is not so, is it? A. I didn’t 
say anything about that. 

Q. You did not? A. No, sir. 

Q. And you didn’t see it, did you, you didn’t see 
that part of it, did you? A. No, sir. 194 

Q. But yon heard the other witnesses get that 
off to-day, didn’t you,while you were in the Court 
room? Is that right? Isn’t that so, you heard 
them say that, didn’t you? A. Yes, sir. 

Q. And you thought that would be a pretty good 
thing to put in to help the case? A. No, sir. 

Q. Didn’t you think it would be a good thing? 

A. No, sir. 

Q. What did you put it in for if you didn’t see 
it, do you know? A. No, sir. 

Q. You say that there was no bell or gong 
sounded. Did the car make^any noise? A. No, 
sir; not that I heard. I didn’t hear any noise at 
ail. *0® 

Q. Didn’t some one ask'yoti hist week to testify 
that three witnesses called by the defendant 
namely, Hayden, Bvrnes and Flynn, were not on 
the corner at the time of the accident' A. It was 
not Flynn. 

Q. Didn’t some one ask you to testify that those 
three men were not on the corner but in the saloon 
at the time of the accident? A. Yes, sir. 

Q. Who asked you to testify that way? 

A. Mr. Willson. They were not on the corner. 

Q. Yon didn’t so testify did you, last time? 

A. No, sir. 

Q. You were not. asked that question? 
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196 A. No, sir. 

Q. But Mr. Willson did ask you to testify to 
that, didn’t he? A. He asked me that before I 
came down here. 

Q. Last week? A. No; before last week. 

Q. You were not put on the stand there and 
asked that question, were you, last week? 

A. No, I was not asked that here. I was not 
asked that last week down here. Mr. Willsen 
spoke to me about that before the trial. 1 was 
not to be paid anything for doing that. I was not 
to get paid at all. 

Re direct examiuationby Plaintiffs Counsel. 

.Q. What you told to Mr. Willsen, did that oc¬ 
cur, did that happen? A. Yes, sir, I told Mr. 
Willsen that the three men was not on the corner 
at all. The three men were in the saloon, one was 
behind the lunch counter and the others were look¬ 
ing at the card game. How I knew they were in 
that saloon is because 1 saw them there, because I 
called them out from there. After the child was 
under the car I called them out and I told Mr. 
Willsen that 1 could testify to that fact. And then 
Mr. Willsen asked me to come to Court and gave 
me a subpoena. 

198 

To Counsel for Defendant. When 1 came down 
to the Court the lawyer didn’t ask me that ques¬ 
tion at the last trial. I was not questioned about 
it all last week. £ testified at the last trial. 

By Plaintiff's Counsel. Q. You were away 
from Court. When did you leave the Court room? 
Were you here on the second day? A. j,No, sir, X 
was here on the first day and the trial lasted two 
days. And the second day 1 was uot here at all 
and therefore 1 couldn’t be called. 

November doth, 1901. Case continued. 

Plaintiff rests. 
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To Defendant's Counsel. T didn't hear the 199 
crier before the Court adjourned that afternoon 
direct that all witnesses on both sides should be in 
attendance the following day without further no¬ 
tices or subpoena. I did not know whether that 
was said or not. 

By Defendant's Counsel. I understand that 
each side will desire to offer in evidence some part 
or parts of the testimony taken before the Coroner 
at the inquest and also some part or parts of the 
testimony taken in Part VII on the first trial of 
this case. It is stipulated between counsel that 
the records to be read from contain a correct state- 
ment of the testimony given before the Coroner 
and in Part VII on the first trial. 

Plaintiff's Counsel. And of such parts as are 
used here. 

Defendant's Counsel. Yes; I mean that the rec- 
ordsthat we produce are correct transcripts of the 
testimony as given. 

Plaintiff's Counsel. The same rule applies to 
the plaintiff. 

By Defendant's Counsel. Certainly,if you read. 
Both came from the same source. 

Counsel for defendant opened on behalf of de¬ 
fendant. 

Plaintiff s Counsel. I object to counsel summing 
up the case for defendant. 

By Defendant's Counsel. I am only stating 
their evidence and how t propose to meet it. 

The Court. Objection overruled. 

Plaintiffs Counsel . Exception. 


Digitized by Tooele 



68 


202 Defendant's Counsel. In the first place I will 
read a few passages from the testimony in this case 
given in part VII of the Supreme Court on the 14th 
day of the present month, that is eleven days ago. 

First I read from the testimony of the brother 
Julius Willsen at page 72 of the minutes; the name 
of the witness is Julius Willsen; the brother of 
the deceased; tlie page from which I read in the 
first instance is page 72. 

“Q. Do you know any thing about the occurrence, 
about how your brother got run over, did you see 
it? A. Yes, sir. 

Q. Well state what you saw? A. I seen him 

203 running straight across. 

Q. Acioss from what side? A. From the east 
side. 

Q. From what? A. From the east side towards 
the west. 

Q. You know what the east side is? A. Yes, 
sir. 

Q. You live on the east side? A. Yes.” 

I read from page 74 the same witness: 

“Q. And you did not see anything of the acci¬ 
dent, did you, until after you had got up with the 
ball? A. No, sir; I turned around and I seen him 
running and he fell. 

Q. One moment, did you do that before you got 
^ the ball or after? A. After. 

Q. After you got the ball. Now, then, you 
didn’t see your little brother, did you, leave the 
sidewalk to go across? A. No, sir; I seen him 

stumble. 

Q. You did not see him until he stumbled onto 
the track? A. Yes. 

Q. And the accident, and that was the first that 
you saw of your brother after you started for the 
ball, was it? A. Yes, sir. 

Q. Now, at that time, how close to your brother 
was the front end of this car? A. The car was 
about between 1497 
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205 

Q. Now, at that time, how close to your little 
brother was the car? A. About 7 or 8 teet. 

Q. As near as that you think? A. Yes, sir. 

The Court. Let him indicate whatjhe"means by 
7 or 8 feet.” 

And then after that he indicated a distance that 
both counsel agreed to was about 25 feet. 

By Plaintiff's Counsel. At least 25 feet. 

By Defendant's Counsel. Yes, T say I think it 
was at least 25 feet.” 

Now I read from the testimony of the witness 206 
William F. Hogan, page 23, referring to the state¬ 
ment that he made that had been offered in evi¬ 
dence, Defendant’s Exhibit A. 

“Cj. Did you read the statement? A. No, sir. 

Q. You did not? A. No, sir. 

Q. You signed it without reading it, is that 
right? A. Well, I came to the conclusion that he 
wrote what I told him. 

Q. You were satisfied at the time that he wrote 
what you told him? A. I thought he was; yes, 
sir; I came to that conclusion; anyway, it did not 
interest me very much. 

Q. What is that? A. I was not so very much „„ 
interested” 207 

The same witness at page 28 referring again to 
this same Exhibit: 

*‘Q. Did he read it to you? A. Not that I re¬ 
member, no.” 

Same page further down. 

“Q. What did you tell Mr. Foulk as to whether 
the boy was walking or running from the west to 
the tast sidewalk? A. Well, it is quite a while 
ago, and I don’t remember, but 1 am sure of the 
statement I am making today, because that is the 
only statement I have to make.” 
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208 Again at page 30 the same witness: 

“Q. You first stated in answer to one of his 
Honor’s questions that you did not remember what 
you told Mr. Foulk, isn’t that so didn’t you so 
state a few moments ago in answer to one of his 
Honor’s questions, that you did not remember? 

A. I can’t know that I did not tell him that. 

Q. Didn’t you say to the Court in answer to the 
Court’s question that you did not remember what 
you told Mr. Foulk? 

By Plaintiff's Counsel : I object to that. Ob¬ 
jection overruled. 
onQ A. I don’t understand it. 

2 ‘ Q. What. 

The Court He says he does not understand. 

A. I did not understand nor 1 don’t understand 
now.” I read from the testimony of the witness 
Charles McCarthy, page 36. 

Q. And this friend of yours. Mr. Wilson who 
was with you where did you meet him? A. At 
24th Street; he worked at 24th Street at that time. 

Q. And you and he went up together? -A. Yes, 
sir. 

Q. To 97th Street; is that right? A. No we were 
going up to my house 99th and 100th Streets, walk- 
210 ing up Lexington Avenue. 

Cj. And were yon and Wilson talking there 
together? A. Yes, sir. 

Q. And about how long had you been standing 
there talking? A. About tive minutes. 

Q. And you were on your way to 99th Street? 

A. Yes, sir, to my residence, to my house. 

Q. How was it that you stopped and talked five 
minutes on the corner of 97th Street, when you 
were on your way to 99th Street. 

Q Well, it is natural, if you were walking along 
the street would not you stop and talk to a friend 
of yours if you wanted to talk to him. 
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Q. Was that the only occasion for your stopping? 211 

A. No, sir, not the only one; we stopped' there 
just to have a talk, and he was going to leave me 
there.” 

1 read from page 42, the same witness: 

‘‘Q. About how many miles an hour would you 
say it was going? Referring to the car? 

A. Well, I couldn’t really say; it was going 
pretty last, twelve or fifteen miles an hour. 

Q. Fully that. A. Yes, sir. Q. All the time? 

A. Yes, sir. 

Q. And all the time up to the lime the boy was 
hit by the fender? A. Yes, sir. 

Q. Did not slacken its speed at all, did it, up to 212 
the time the boy was hit? A. Not until he was 
hit. 

Q. Not until lie was hit, is that right? A. Yes, 
sir. 

Now I read from the testimony of the witness 
William Packenham, who was called last, page 62, 
bottom of the page. 

**A*litintiiT’s Counsel. He said 13 miles an hour 
according to my copy. 

“Defendant’s Counsel. Plaintiff’s counsel calls 
my attention to the fact that his copy of the 
minutes says 12 or 13 miles an hour, instead of 12 
or 16 miles. I concede the correctness of 13 in 
place of 16 for the purposes of this case.” 213 

l read from page 62 of the witness Packenham, 
bottom of the page. 

“Q. Where were you at that time? A. Statiding 
on 97th Street northeast corner of 97th Street.” 

I read from page 63. 

“By the Court. Did you see this boy knocked 
down by the car? A. No, sir. I seeu the boy run¬ 
ning there when the car was right near him, about 
four feet away. 

Q Was that the first you saw? A. Yes. 

Q. What, if anything, was the motorman doing 
at that time? A. He was looking up at the 
window. 

Q. Which window, which side of the street? 
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214 A. On the west side of the street, 

Q. Did you hear any bell rung? A. No, sir. 

Q. Gong sounded? A. No, sir. 

Q. Did you hear any shout? A. No, sir. 

Q. Did you see the car strike the boy? A. Yes.” 

I read from page 67, same witness. 

Q. And how many times did you go over your 
story with Mr. Willsen,or with one of the lawyers? 

A. I didn’t tell anybody. 

Q. Never told anybody what you saw, is that 
right? A. Yes. 

Q. Never told anybody before to-day what you 
saw of the accident, is that right? A. No, sir. 

Q. Is that right? A. Yes, sir 

Q. Whom did you first tell that to? A. I didn’t 
tell nobody. 

Q. Then you told nobody until to-day*what you 
saw, is that right? A. Yes. 

Q, You never talked with any of the lawyers 
about it? A. No, sir. 

Q. Did you never talk with Mr. Willsen about 
it? A. No, sir. 

Q. And so far as you know the lawyers did not 
know what you saw when they put you on the. 
stand? A. No, sir. 

Then the witness having been shown a paper by 
plaintilf’s counsel, which he admitted signing, the 
following questions were asked, at page 69: 

“Q. Then it appears that you have signed some 
paper about this case? A. Yes. 

Q You had forgotten all about that when I 
questioned you a little while ago? A. Yes. 

Q. Was that paper written out for you by the 
lawyer? A. Yes. 

Q. Down at his olfice? A. Yes. 

Q. When you got there was it all written out? 

A. Yes, sir. 

Q. And then you signed it? A. Yes, sir.” 

I read from the testimony of the boy Julius 
Willsen, Jr., the brother of the deceased, taken 
before the Coroner on the 3rd of May, this year, at 
page 18. 
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Q. Didn’t you hear any bell? A, No, sir. 217 

Q. How far away was he from the car? A. 15 or 
20 feet. 

By Mr. Cohalan. Q. Was the boy in the middle 
of t lie street or playing on the sidewalk? A. Yes. 

“Q. He was running from the sidewalk at the 
time?” 

This was by Mr. Cohalan, of the plaintiff’s at¬ 
torneys. 

“Q. He was running from the sidewalk at the 
time? A. Yes. 

Q. So he did not go after the ball? A. No, sir. 

Q. Did you hear the griptnau shout “Get off the 218 
track?” A. Yes, sir. 

This is by a juror. Q. How far was the boy away 
from I he car? A. Away from the car? Q. Yes? 

A. lie was no more than 6 feet or 10 feet. Q. Was 
he lying on the track already? A. Yes, sir. 

That is all I care to read from these minutes. 


Lewis P. Foui.k, a witness called on behalf of 
the defendant, being duly sworn, testified as fol¬ 
lows: 

Direct examination, tit/ Defendant's Counsel. 

I am a clerk in the employ of the Metropolitan 
Company, and have been such clerk about 8 years 
in the Accident Department. I was employed in the 
mouth of April, or on the 22nd of April, this year^ 
on the 4th and Madison Division of the road. 

My duty as accident clerk, was to take the state 
ments.of conductors, motorinen, or any of the em¬ 
ployees. 

Defendant’s Exhibit A in this action, outside of 
Mr. Hogan’s signature is in my handwriting. I 
was on that day that that statement was taken a 
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220 Commissioner of Deeds for the County and City of 
New York. It was signed by Hogan in my pres¬ 
ence. Hogan appeared before me for the purpose 
of making a statement in this case. I wrote down 
just what he dictated to me and after the state¬ 
ment was finished I read it to him carefully and he 
signed it. 

By the Court. Q. Did he swear to it? A. He 
was then sworn. 

To Defendant's Counsel. I put in that state¬ 
ment nothing that was not said by Hogan and only 
. what he told me. The statement was left by him 
with me. And from that time until I saw it here 
at the former trial a few days ago I did not see it, 
and that is on their regular form used by the Com¬ 
pany at that time. 

Cross-examination by Plaintiff's Counsel. 

I am a clerk in the accident department. I do 
nothing else besides acting as clerk. I also act as 
Commissioner of Deeds only iu these cases. I am 
paid a salary. 

Q. Were you paid anything for the administer¬ 
ing of that affidavit, as you call it? A. It is part 
222 of the duties of my salary. J know that the fee 
for Commissioner of Deeds for administering an 
affidavit is twelve cents and a half. 

Q. The Metropolitan Company have to pay the 
fees for your Commission, you don’t pay the fees 
for taking your commission, is that so? A. My 
fees are paid in salary. 

Q. You are not appointed Commissioner with¬ 
out having paid some Government charges. I want 
to know who paid those charges for your coinmis- 
sion, for obtaining a commission from Albany? 

A. The Metropolitan Street Railway. 

Q. Precisely, they paid your fees? A. Yes, sir. 
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By the Court. Q. What is the fee? A. Five 225* 
dollars, I believe; and registering at the County 
Clerk’s office. 

To Plaintiff's Counsel. I came here on a sub¬ 
poena. I was served with one. 

Q. Have you got the subpoena here? A. I don’t 
know whether I have or not; probably I have, yes, 
there it is (handing paper). 

Q. Do you say this is a subpoena for your at¬ 
tendance here to-day? A. Well— 

Answer my question after having read the docu¬ 
ment you gave me please, read? A. It is the sub¬ 
poena that I received. 224 

Q. Please read it and then answer my question? 

A. Not for to day. 

Q. My question is what brought you here to¬ 
day? A. I was ordered to come here by our attor¬ 
ney. Mr. Pinney, as I was a witness in the case on 
Friday. 

By Plaintiff's Counsel . I move to strike it out 
“as I was a witness in the case last Friday.” 

The Court . Motion denied. 

Plaintiff"s (hansel. Exception. 

The Witness. I was told to come hereon Friday. 225 

Q. And you know well if you did not come here 
and obey the orders that you were liable to dis¬ 
missal? A. Not at all. 

The Witness. Not at all; I have no feeling of 
that kind. 

By Defendant's Counsel. You came on Friday 
in obedience to a subpoena? A. Yes, l did. 

Q And you heard the direction given on Friday 
that ail witnesses should attend? A. Yes, sir. 

Q. And you are here today in response to that 
direction? A. I am. 
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229 By Plaintiff's Counsel. Q. What form of oath 
did you give to Mr. Hogan? A. You solemnly 
swear that the contents of this affidavit subscribed 
by you is true, so help me Grod. 

Q. And anything else? A. The man was on his 
feet with bared head and nodded his assent. 

Q. That is to say his head was bared was because 
he was in the office, is that so? A. Not at all, 
they can appear before me with hats, boots, any¬ 
thing on, spurs. 

Q. Was that the only thing that was done about 
the affidavit? A. That was all that was required 
of him. After he had assented I signed my name 
227 as Commissioner of Deeds, and that completed the 
affidavit. 

Q. Do you remember on the former occasion 
stating that the affiant held up his hand? A. I 
think he did in this case. 

Q. How is it you forget about that, that it slip— 
ped your memory and you remember the other 
matter? A. Sometimes they have their hand up 
half, or probably not full up; I didn’t note this 
case particularly. I remember particularly in this 
case. I can’t say he held up his hand when — 

Q. Why do you remember going through any 
ceremony at all, when you can’t remember whether 
he put up his hand? A. Because I require that. 

Q. It is simply because it is your habit and cus¬ 
tom to do that? A. I require a man to stand up 
with a bared head and to assent to what he has 
subscribed to. I positively swear that I read the 
whole of that paper to Mr. Hogan before he affixed 
his signature. 

Q. Do you remember the words 'AVest side” 
being in that paper. I can remember if I refresh 
my memory by the paper. I make a great many 
of these affidavits. 

Q. Precisely; I have no objection to that? 

A. Yes, that is the paper as it was dictated. 

Q. And the affiant dictated to you the west side 
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and not the east side? A. Just as it is written 229 
there. 

Q. And yon swear that the affiant said that the 
child was taken from the rear part of the car? 

A. I can’t swear to anything except what this 
man dictated to me and what I have written there; 
that is the affidavit. 

Q. When Mr. Hogan, as yon say, dictated what 
yon say on that paper to you, did yon take down 
the words as they left his lips, or did you suggest 
any alterations in the words? A. I suggested 
nothing; took down the words as dictated. I in¬ 
terposed no suggestion of my own. Mr. Hogan 
was sent to me for the purpose of taking this state- 230 
merit as a witness in this case and this case not 
belonging to our division, [ seated him at the end 
of the table. I asked him what his occupation was 
—1 knew what his occupation was, he said— 

Q. Wait now, excuse me, did you ask him or 
did you not? A. I knew what his occupation was. 

Q Then you did not ask him what his occupa¬ 
tion was? A. I didn’t ask him that part. 

Q. You did not ask him that? A. No, I knew 
he was one of our employes. 

Q. Proceed; what happened next. A. Then I 
asked him what happened, and he dictated just 
what I have written there. 

Q. The only interrogatory you put to him was: ^ 
“What happened?” and you wrote down at his 
dictation precisely the words that left his lips; is 
that so? A. Just as he told his story I w rote it 
down. No matter how he told his story, or no 
matter how the story struck me as being improb¬ 
able I made no suggestion to him. 

Q. Is il or not a fact that each item, each sen¬ 
tence in this as written down by you, as you say, 
was in answet; to a question put by you to Mr. 
Hogan? A. Mr. Hogau told me his story and at 
his dictation I wrote that statement. 

Q. Do you say that when he finished with the 
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232 wor( j “i lea q” that you asked him was there any 
thing more? A. With the word what? 

Q. The last word here is “head.” “Received 
severe injury to his head.” 

Q. Did you ask him any further questions? 

A. Not at all; that was the end 

Q. How do you know it was the end unless he 
told you? A. I supposed that was all he had to 
say. 

Q. Mr. Hogan dictated, as you say, and you took 
it down, and when Mr. Hogan stopped speaking 
you stopped writing? A. He was carried to a drug 
store northeast corner of 97th Street and Lexing- 
238 ton Avenue. I saw lie received a severe injury to 
his head, and that completed the statement. 

Q. It completed the statement so far as you 
understood it? A. Yes. 

Q. Did you not ask Mr. Hogan anything else? 

A. Iasked him nothing else. I didn’t ask him 
much of anything; I took this statement through 
dictation. 

Q. How much if anything did you ask him, how 
much? A. I asked him to tell his story. I asked 
him to make a statement as a witness in this case 
and that was all; and he dictated this statement 
to me. 

234 Q And when he dictated, as you say, to the 
word k head” when he stopped, what happened 
then? A. Nothing. 

Q. Did you not ask him had he anything further 
to say? A. No, I did not. It was completed I 
thought. 

Q. What happened next? A. No more than that 
I read it to him and he signed it, and I swore him 
and signed it myself as Commissioner of Deeds. 
That was in my office, 86th Street and Madison 
Avenue. 

Q. How close was Mr. Hogan to you? A. I was 
at the side of the table and he was at the end. 

Q. Why did you not give Mr. Hogan the paper 
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to read, knowing that he was able to read and 
write? A. It is not customary. 

Q. That is not the custom 'with your office; is 
that so? A. I do not think that there is any cus¬ 
tom about it. He could have read it if he had said 
the word. 

Q. You say it is not the custom; I want to know 
what you mean by that? A. Why, I didn’t have 
to show it to him; I read it to him, and he could 
have seen it right over my shoulder. 

Q. Is that the custom, or not, to read papers? 

By Defendant’s Counsel. I think that is imma¬ 
terial, the question is what was done in this case. 236 

The Court. Objection sustained. 

Plaintiff's Counsel. Exception. Is it or not 
the practice with you and has been your practice 
to read papers to affiants and not give them an 
opportunity of reading it themselves? 

Defendant's Counsel. Same objection as that 
before. 

The Court. Objection sustained. 

Plaintiff's Counsel. Exception. 

237 


William Dkpew, a witness called on behalf of 
the defendant, being duly sworn, testified as fol¬ 
lows: 

Direct examination by Defendants Counsel. 

I am in tlie employ of the Metropolitan Street 
Railway Company. I was the conductor of this 
car that ran into the Willsen boy on the 19th of 
April this year. I was on the rear platform. I did 
not see the accident. 
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238 Q. (Will Mr. Hogan be good enough to stand 
up). Was that man a passenger on your car on that 
occasion? A. He was. He was sitting on the west 
side of the car about 6 or 7feet from the front. Not 
on the east side. I did pot get his name and ad¬ 
dress as a witness. 

Cross examination by PlaintiJTs Counsel. 

I was present on the former trial before Judge 
O’Gorman, I was present in Court but I was not a 
witness, I heard the testimony given by Mr. Hogan 
as to where he was sitting, namely that he was 

239 sitting on the east side of the car right hand side, 
right by the window. I heard him give that testi¬ 
mony. I did not contradict him, I did not have 
the opportunity. It is a fact that the counsel for 
the Company brought me over in your presence 
and tendered me as your witness if you chose to 
examine me. I came up as far as that gate there, 
upstairs. The counsel for the Company did not 
tell me the reason for his refusing to examine me. 
He did not tell me that if you examined me, the 
conductor of the defendant, that you would be 
making me your witness, and bound by your 
answers. I was not on the inquest. I didn’t at¬ 
tend before the Coroner. I remember so well where 
Mr. Hogan was sitting, and that it was the west 
side, because there were only three passengers in 
the car at the time. The others were Mr. Georgi 
and a lady. 

Q. Was it not a fact that seated on the west side, 
Mr. Hogan could have seen the occurrence to w T kich 
he has testified better than he could have seen it 
on the east side? 

Defendant's Counsel. Objected to as calling 
for his opinion and argumentative. 

The Court. Objection sustained. 
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Plaintiff's Counsel. Exception. 241 

I was ordered here by the Court. I was a witness 
here on Friday, and the Court ordered, and I had 
to be here. I came to the Court on Friday with a 
subpoena. 

Q. Have you the subpoena? A. No, I don't 
think I have it unless it is in my overcoat pocket. 

Defendant's Counsel. Bring his overcoat. 

The Witness. I don’t think it is there though. 

Q. Now you come to think, it is not there. 

W ere you served with a subpoena? A. I was, yes, 


Plaintiffs Counsel. I call for the produc¬ 
tion of the original subpoena alleged by this wit¬ 
ness to have been served on this witness on Friday 
last. 

Defendant's Counsel. He was in Court 
Friday. 

The Witness. 1 will have to go home and get 
it, I guess it may be home. 

Defendant's Counsel. If you can find it 
home, get it by this afternoon in order to accom¬ 
modate my friend, the Doctor. 

Plaintiff s Counsel. I call for the original 
subpoena from the attorney; a copv was served on 
this witness. 

The Court. It is unnecessary to produce it Mr. 
McArthur. 

Plaintiff's Counsel. 1 take an exception. 

I was served with a subpoena. The first I spoke 
about this case was the day of the accident; I made 
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244 out a statement to the effect. I can’t remember 
now exactly wliat I put in it; it is some time ago. 
I have not a memory to remember all those things 
I have a great many other things to remember be¬ 
sides that I do not know what I put in that state¬ 
ment. I can’t say the exact words. I won’t at¬ 
tempt to tell yon just exactly the substance. I 
have not spoken to any one from the time I made 
the statement until I came down here, I'liave not 
spoken to any one at all. The statement was sworn 
to, before the accident clerk on the Lexington 
Avenue Division, not Mr. Foulk, another accident 
clerk, I don’t remember the gentleman’s name. 

245 

By Defendant's Counsel. Q. Mr. Depew, did 
you ever speak to me about this case until this 
morning? A. No sir, I did not. 

By a Juror On which side were the other two 
passengers seated in the car? A. Mr. Georgi was 
sitting on the east side, and the young lady was 
sitting on the west side. 

By Plaintiff's Counsel. How many passengers 
do you see in a day? 

By Defendant's Counsel I object to that 

246 as immaterial. 

The Court. Objection sustained. 

Plaintiff' s Counsel. Exception. 

Q. Then you remember that on this occasion 
there were three passengers in the car A. Yes 
sir. 

Q. That particular car? A. Yes sir. 
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Carl P. Georgi, a witness called on behalf of 247 
the defendant being duly sworn testified as fol¬ 
lows: 

Direct examination by Defendant's Counsel . 

I am a bookkeeper and assistant cashier employed 
by the Italian Swiss Colony. In April this year I 
was bookkeeper and assistant cashier for A. Mar¬ 
shall & Co. I have never been in the employ of 
the Metropolitan Street Railway Company. I was 
a passenger on this car that ran into the Willsen 
boy in April of this year, it was a closed car. I 
was in the rear corner on the east side; or right 
hand side going north. I did not see this accident. 

I didn’t see the boy being struck. I saw prepara¬ 
tory when the boy started to run. 

Q. Did you see anything of the boy before lie 
was struck? A. Yes, sir. I was sitting in the rear 
corner on the right hand side going north, with my 
elbow on the window sill, and when the car was 
about twenty five or 30 feet from where the boy 
was on the curb he started to run toward the car 
track, and I lost sight of him, and the first thing 1 
knew the car came to a sudden stop,land T got out 
and knew that there was an accident. The boy at. 
one time disappeared from my view. From the 
time he disappeared from my view from where I 
was sitting 1 did not have any opinion as to how 
far the car went after he disappeared from my 
view. The car was moving when I saw the boy run 
out, about 0 miles or 7 miles an hour. I was a wit¬ 
ness at the Coroner’s inquest in this case I gave my 
name and address to a policeman on the day of the 
accident. The officer is in Court. I got a subpoena 
from the Police Department to appear before the 
Coroner and testified there. I also testified at the 
former trial upstairs in Part VII. The front end 
of the car was about 45 or 50 feet from the south 
crosswalk of 97th Street when it came to a stop. 
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250 By a Juror. You say that there was 25 feet 
ahead of you when you saw the boy running across 
the street, about how far is it? A. About to where 
that gentleman is sitting with his hands on his 
knees, about 2 feet further back from that. 

Q. Two feet further back from the rail? A. No, 
this side of the rail. 

Q. Not quite to the rail? A. Not quite to the 
rail. 

Q. And you were sitting in the back of the car? 

A. Yes, sir. 

Q. And how long about is the car? A. I say 
from the front of the car to where the boy was. I 
ggl didn’t say from where I was sitting to where the 
boy was. 

To Defendant's Counsel. That was the distance 
in front, of the front window of the car. 

Cross examination by Plaintiff's Counsel. 

I don’t remember hearing a bell rung. 

By Plaintiff"s Counsel. I read from page 10 of 
the Coroner’s inquest: 

“Q. And the bell was ringing all the time? 

A. No, sir; I didn’t hear the bell.” 

Q. Did you not so testify before the Coroner? 

A. I don’t remember. 

252 “Q. And you could have heard it if it had been 

ringing? A. Well, I suppose I could have .’ 4 

Q. Does that refresh your memory that there 
was no brll rung? A. No, sir. 

Q. From the time that you saw the boy leave the 
curb on the east side what period of time in sec. 
onds elapsed before the car came on him? A. I 
don’t know. 

Q. Will you give me your best impression? 

A. 1 don’t remember. I don’t know how long. 

Q. Will this sharpen your memory, page 12, do 
you remember testifying this before the Coroner: 

“Q. How many seconds or minutes before'this 
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boy was struck? A. I should judge, maybe,thirty 
seconds.” 

A. Yes, sir; I remember that. 

Q. Can you account for this that when the boy 
as you say, left the curb, and before the car came 
on him, twenty or thirty seconds elapsed, may be? 

A. May be, yes. 

Q. And where was the boy when last you saw 
him? A. Running toward the car, toward the 
track in front of the car. 1 did not see the boy 
fall. When I first perceived the boy he was abont 
25 feet ahead of the car. 

Q. You never at any time said that he was only 
10 feet ahead of the car? (No answer.) 254 

By the Court. Q. Did you at-any time say he 
was only 10 feet ahead of the car? A. Not that I 
remember. 

Plaintiff's Counsel. I read from page 14, I 
read from your testimony before the Coroner: 

“Q. When the little boy ran in front of the car 
can you give us any idea how far the car was away 
then? A. No, sir, I can’t; I don’t suppose it was 
more than 10 feet at the most, maybe 15. 

Q. Not more than 15? A. I should not think 
so ” 

Q. Is it 15 or 25 feet? A. I don’t know. 255 

Q. Mr. Georgi, did you see anything of this oc¬ 
currence at all? A. I did not see the boy being 
struck by the car; no sir. I saw the boy run toward 
the track in front of the car. I have heard witnesses 
testify here that that boy fell on the track. I did 
not see that. I was not looking in that direction. 

1 therefore saw nothing of that. The car was going 
in my best, judgment at about 6 or 7 miles an 
hour. 

Q. Do your remember testifying this before the 
Coroner, page 15: 

“Q. About 25 or 30 feet he was ahead of the 
car? A. Yes.” 
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266 Do you remember so testifying? A. No, sir. 

A Juror. Q. What was the question prior to the 
last one you read? 

Plaintiff’s Counsel. I will read as follows: 

“Q. When you first saw the boy how far was he 
away from the car? Was he ahead of where you 
were sitting? A. Oh, yes, certainly. 

Q. Further north? A. Yes. Q. How much? 

'A. About the distance to the corner of the Court 
room. y. About 26 or 30 feet? A. 26 or 30 feet. 

Q. He was ahead of the car? A. Yes. 

Q. When you first saw him (page 16) he was 26 
feet ahead of the car? A. He was on the sidewalk. 

057 

y. About 26 feet further north than the car was? 

A. No, I mean from my position in the car he 
was about that distance. 

Q. And he was about how much further north 
than the caj, the car was going up how much fur¬ 
ther north was he than the car? A. Than the front 
of the car? 

y. Than the front of the car. A. I don’t know, 
about 16 feet, that is about all.” 

Defendant's Counsel. 1 will admit that he said 
that. 

Q. Did you say at any time that you were on the 
2^8 west side of the car? A. That was not correct. 

Q. Did you not swear to that beforejdie Coroner, 
you said you were on the west side? A. Yes, but 
1 changed it while I was still in the chair to the 
east side. When my attention was called to it. 

y. You said no matter, that was immaterial? 

A. No, sir. 

y. Page 18 “That would make him sitting oppo¬ 
site the young lady. You testified in the begin¬ 
ning on the west side of the car? A. It must have 
been a mistake, on the right and going up, that is 
the east side.” 

y. Did you so testify? A. Yes. 
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259 

Q. Did it not strike you it was a very material 
circumstance, whether you said on the east or 
the west side? A. 1 don’t understand what you 
mean. 

To Defendant's Counsel. I made that correc¬ 
tion in the witness chair when I was asked which 
side I was on and said that 1 was on the east side. 

And before that I had said I was on the west side. 

To Plaintiff's Counsel. But I did not make it 
until my attention had been called to the discrep¬ 
ancy. 


Jeannette Hornum, a witness called on behalf 
of tlie defendant, being duly sworn, testified as 
follows: 

Direct examination by Defendant's Counsel. 

I live at present at 3 East 119th Street; I was liv¬ 
ing in the month of April this year at 164 East 
110th Street. 1 was a passenger on this car which 
ran into this little Willsen hoy; I was in Court 
while Mr. Georgi the last witness was on the stand 
during the latter part of the testimony. 1 saw him 261 
in that car, lie was sitting right opposite me. I was 
sitting on the west side of the car. The left hand 
side going uptown. I did not notice any other 
passenger in the car. 1 did not see the accident, 
nor know anything about it until the car was 
pushed back and then l*got out of the car, that 
was the first 1 knew of it. The car didn’t come to 
a sudden stop. 

Cross examination by Plaintiff s Counsel. 

I was in the rear of the car on the west side. I 
saw nothing at all of the occurrence. 1 heard the 
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262 bell ring and then I heard the motorman yell, that 
is all I heard. I am certain I heard the bell ring. 
I remember testifying before the Coroner. 

Q. Did you not give this testimony, page 9, “Q. 
Do you remember hearing the gong ring? A. No, 
I don't remember hearing that.” A. Yes, sir, I 
am sure that the gong rung. 

Q. Do you remember so testifying? A. Yes, I 
don’t remember that; no, sir. 

Q. You are sure there was a gong rung? A. I 
am almost sure I heard it. 

Q. You heard it. Is your memory better now 
than it was at the time when you testified before 

263 the Coroner? A. Well, I don’t know. 

Q. Do you remember hearing the gong rung? 

A. I don’t remember hearing that. “Page 10 , 
Q. And the hell was ringing all the time? A. I 
didn’t hear the bell. Did you not so testify before 
the Coroner? A. I suppose I did, if it is there I 
must have. 

Q. “Q. You could have heard it if it had been 
ringing? A. Well, I suppose we could have.” 
Now, which is correct? A. I am not as sure about 
the bell *is 1 am about the motorman yelling. I 
remember that distinctly. 

Q. I am not asking you about the motorman 
204 yeUing- Please answer the questions l am quot¬ 
ing to you. Which is correct, did that bell ring 
or did it not? A. I believe it did. 

Q. Why did you swear before the Coroner when 
your memory was fresher than it is now that you 
did not hear it? A. I don’t know, I suppose I was 
not sure. 

Q How conies it after the lapse of time, several 
months, you are certain of a fact of which you 
were not so certain when the fact was fresher? 

A I am not sure if it rung or not, but I am sure 
it did. 

Q. You are quite sure that it did? A. Yes, 
sir. 

Q. How fast was the car going? A. It was go¬ 
ing quite slowly. 
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William McCord, a witness called on behalf of ^65 
the defendant being duly sworn, testified as fol¬ 
lows: 

Direct examination by Defendant's Counsel. 

1 am in the employ of the Metropolitan Street 
Railway Company. I am motorman now. In 
April of this year I was a gripman on the Lexing¬ 
ton Avenue Division, that was before the motive 
power was changed to electricity. I had been a 
gripman since the Broadway Division opened. Six 
to seven years I guess, I had been on this Lexing¬ 
ton Avenue division from the time it opened up. I 200 
was the motorman of this car which ran into the 
Willsen boy, the 18th of April. The boy when I 
saw him was standing in the mud gutter close by 
the sidewalk with his back to me looking north¬ 
east. At that time I call myself 20 or 25 feet away 
from the boy. And the boy was standing. I got 
near to the boy and there was a bigger boy ran at 
him with an apron on; the boy turned from north¬ 
east and ran straight across the tracks to the west 
of the rail with some stumbling and falling from 
the east side of the rails to the west. He stumbled 
towards the west rail where he fell. I had stopped 
at 90th Street in the up going and started by sig- ^7 
nals from my conductor. That boy that run at 
him ran on towards the west, or north, I should 
say, he ran north and the boy ran towards the west 
falling across the two tracks. I had applied my 
brake as quick as possible and yelled. 

By Plaintiff's Counsel. 1 move to strike out as 
quick as possible. 

The Court. Motion denied. Plaintiff’s Counsel. 
Exception. 

The witness ( continuing ). And I was unable to 
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268 s top the car any quicker. The boy was caught on 
the corner of the fender aud on the west rail of the 
up track. The car was going at the time I first 
caught sight of the boy 6 to 8 miles an hour, ac¬ 
cording to the best of my opinion. 

Q. And about how far did your car go before you 
hit the boy? A. I call it 4 to 5 feet, to the best of 
my knowledge—three 

Q. When the boy stumbled on the track, about 
how far away was it from the front end of the 
fender of the car, when he stumbled and fell? 

A. 7 to 8 feet. 

Q. When he first started to run how far away 
*69 was he from the front end of the car, about? 

A. Well, 15 feet may be, to the best of my 
knowledge may be 15 feet. 1 couldn’t say exactly, 
but to the best of my knowledge. 

Q. Were you at any time before this accident 
looking up to the left, to the west side of your car, 
flirting with any women? A. No, sir; nor at any 
time on that block was 1 doing that. 1 did not at 
any time during that block and just before that 
accident turn my eyes away from the front of my 
car. 

By a Juror. I have got no acquaintance living 
between that block, in 90tli and 97th Street, nor on 
any part of the block, whatever; never had any ac¬ 
quaintance until 1 knew Mr. Willsen at the time 
the accident occurred; never had any acquaintance 
on that block. 1 was living at that time in 100th 
Street. No 101 East 99th Street; I won’t say just 
at the date which it was; it was either 101 E. 99th 
Street or 158 E. 100th Street. I won’t say which 
of the two addresses, 1 couldn’t give that right 
now. 
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Cross-examination by Plaintiff*s Counsel. 271 

Q. Will you tell the Court and jury again how 
far was that boy when he started to leave the 
sidewalk, how far was he from the front of the 
car? A. Well, average to the best of my opinion 
15 feet. 

Q. Yes, you said a little while ago 10 or 15? 

A. Well 10 or 15 to the best of my knowledge. 

Q. Then you want to change that answer from 
15 to 10 or 15. He was not more? A. No, to the 
best of my knowledge. 

Q. 15 is the very outside? A. Well, to the best 
of my knowledge. 2^2 

Q. Do you remember testifying on the former 
trial in answer to this question, “Q. Now, when 
he started to run, that is, when he started to run 
across the track, about how far away would you 
say the boy was from the front end of your car? 

A. When he started to run? Q. Yes? A. Well 
he might be from 20 to 25 feet. Now which dis¬ 
tance is correct, 10 to 15 feet or 20 to 25 feet? A, 
When 1 first seen the boy. 

Q. Answer my question, which do you elect to 
stand or fall on? A. 25 feet, I suggested when I 
first seen the boy, according to my opinion. 

Q. Didn’t you say 10 or 15 feet awhile ago in 
answer to my question? A. Yes. 273 

Q. I want to know is it 10 or 15 or 20 or 25 feet, 
now that l call your attention to the discrepancy? 

A. Call it 15. 

Q. When you swore on the former trial it might 
be from 20 to 25 feet you were not accurate, is that 
so. Will you answer? A. No, sir. 

Q. You were not accurate? A. No, sir. 

Q. When the boy fell on the track how far was 
he from the front of the car? A. 7 or 8 feet. 

Q. What rate of speed do yon say the car was 
going? A. 6 to 7 miles an hour. 

Q. What is the usual rate of speed? 
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274 Defendant’s Counsel. I object to that as 
irrelevant and incompetent, the usual rate of speed; 
the only question here is what was the rate of 
speed at this time. 

The Court. Objection sustained. 

Plaintiff's Counsel. Exception. 

Q. At what rate of speed were you in the habit 
of propelling your car at that period on a level 
plane? 

Defendant's Counsel. Same objection. 

275 The Court. Objection sustained. 

Plaintiffs Counsel. Exception. 

Q. Do you know what the grade of that street 
was? A. I couldn’t easily say. 

Q. If I tell you that it was about 3J feet in 100 
or 7 feet in 200 feet. I would be pretty nearly cor¬ 
rect; isn’t that so? 

Q. I couldn’t say for the grade; 1 wouldn’t say 
on the grade; I don’t know, I wouldn’t testify on 
grades. 

Q. Are you familiar with that locality? A. It is 
pretty heavy grade. The street runs in an incline 

276 from 96th to 97th Street, going north. That por¬ 
tion of the avenue between 95th and 96th Street, 
that is the block more southerly, is a very steep 
grade. The grade between 96th and 96th Streets is 
I think rather steeper than the grade between 97th 
and 96th Streets. 

Q When you came down, if you remember, 
when you came down from 96th to 96th Street, did 
you not recognize the fact that you were approach¬ 
ing a grade of somewhere 3 1/2 feet in 100 feet? 

A. I knew that I was approaching a grade but I 
couldn’texactly say what the grade might average. 

Q. Did it not occur to you at that particular 
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locality that you should have slackened and gone 277 
less fast than usual? 

Defendant's Counsel. I object to that as 
calling for the mental processes of this witness, 
argumentative. 

The Court. Objection sustained. 

Plaintiff's Counsel. Exception. 

I was examined as a witness on the last trial. 

Q. Did you deny or attempt to deny that you 
had been smiling or laughing up at the window of 
the west side. 

278 

Defendant's Counsel. That is objected to 
unless it appears the question was asked. 

The Court. Objection sustained. 

Plaintiff’s Counsel. Exception. 

Q. Was there any question asked you as to your 
smiling up at the window? 

Defendant's Counsel. Objects. 

$ The Court. Objection sustained. 

Plaintiff’s Counsel. Exception. 

Q. How far did you *say, when the boy was 279 
struck, did the car proceed on its course? 

A. Well, 4 or 5 feet, I said to the best of my 
knowledge. It might be a little less or a little 
more. 

Q. Do you remember testifying this, page 100. 

“Q. Well when the boy was struck I did not think 
the car went 2 feet, when the boy was caught by 
the fender, because the boy was too small not to 
get in into the fender. If the car had gone any 
distance. Q. I am not asking that. What dis¬ 
tance did the car go after the boy had been struck? 

A. That is the nearest I can give, 2 feet. Q. 2 
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2®^ feet. A. Yes.” Now which was it 2, 4 or 5 feet? 
A. Well, it may be either 4 or 5 feet to the best-of 
my opinion. 

Q. Then when you testified that it was two feet 
you were inaccurate, is that so? A. Well, I looked 
at the position I found the boy in. 

Q. Please answer my question? A. That is the 
best I can answer. I examined the car at the time 
and found just about where the accident would be 
and where I had found the boy at the time I had 
seen him and where he had lay, and I had aver¬ 
aged 4 to 5 feet of the boy, a little over or less, I 
couldn’t say, but that is to the best of my knowl- 
281 edge. 

Q. When you testified on the former trial 2 feet 
were you mistaken then? A. Maybe. 

Q. Within what distance could you have stopped 
that car, supposing that car to have been in good 
order? 

Defendant's Counsel. I object, to that. There 
is nothing to show the car was not in good order. 

The Court. Objection sustained, plaintiff’s 
counsel; exception. 

Q. Within what distance could you have stopped 
” that car as it then existed? A. I should think in 
the rate of speed I would average 35 to 40 feet. 

By the CouH. Q. At the late of speed you were 
then going, how long would it take you to stop 
y.onr oar at that time, at that place? A. It would 
average 35 to 40 feet. 

Q. Now you say that the boy fell on the track, 
say 10 or 15 feet in front of it and that the car went 
4 or 5 feet after the boy was hit and that you then 
stoppei the car. How do you explain the differ¬ 
ence according to your statement you stopped the 
car in about 20 feet. 
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Defendant's Counsel. I submit that that does 
not take in. another element in the case, namely 
that he commenced to brake up his car when he 
first saw the boy start to run when he was about 
20 or 25 feet away? A. That is what I meant in 
that case, when I saw the boy was running, I yell¬ 
ed and I put on my brake. That is the reason I put 
on my brake so quickly. 

By Plaintiff's Counsel. Q. How far was the boy 
in front of the car when he stumbled and fell, you 
have just said 7 or 8 feet? A. When the boy fell. 

Q. When the boy fell he was in advance of the 
car 7 or 8 feet; isn’t that so? A. Yes, sir. 284 

Q. The car stopped when it passed the boy within 
6 feet, isn’t that so? A. And that would make 13 
feet. How do your reconcile that with the state¬ 
ment you have made? 

Defendant's Counsel. I object to that. 

The Court. Objection sustained. 

Plaintiff's Counsel. Exception. 

By the Court. Q. Had you begun to put the 
brake on before the boy fell? A. Yes, the car was 
under control coming down the hill, and when I 
seen the boy run I put on the brake. 

By Plaintiff s Counsel. Q. How far do you say 
the boy was away from you when you saw him 
leave the curb? A. When I saw the boy first, 20 
or 25 feet. 

Q. When you saw the boy leave the curb, that 
was the reason why you put on the brake? 

Defendants Counsel. I object to that as 
argumentative; 

The question is what he did. 
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28 " The Court. Objection sustained 

Plaintiff 's Counsel. Exception. 

Q. Do you remember testifying on the former 
trial, page 103. “Do you not as a gripman know 
that it was your bounden duty when you saw an 
infant off the sidewalk on the carriage road as 
it might be termed, didn’t you consider it your 
bounden duty to keep your car in good check 
when you saw that child fifteen feet away so that 
your car would not run over him if possible and 
Mr. Pinney objects, and the objection was over¬ 
ruled. 

287 

Defendant's Counsel. I renew my objection 
to that on the ground that it is immaterial, and 
calling for the reasoning process of the witness. 

Q. The question calls for an answer yes or no? 

The Court. Q. Did you consider it your bounden 
duty? A. No, I did not so consider it.” 

Q. Did you so testify? A. Yes. 

Q. And you stand by that testimony that was 
given by you? A. I do when the child is standing 
in the mud gutter. 

Q. Do you? A. Yes. 

288 Q* You 8t ^* 9A y ^ wa3 not y° ul ‘ bounden duty? 

A. Yes, sir. 

Q. Is your memory very good? A. It is accord¬ 
ing to my abilities, according to what I know, I 
don’t know as I make much mistakes. 

Q. Weren’t you excited at that time, doesn’t 
that interfere with your memory? A. Not at the 
time the case happened. 

Q. You were not excited? A. No, sir. 

Q. At what rate of speed used you to go through 
that section of Lexington Avenue, namely 96th 
and 97th Streets? 

Defendant's Counsel. I object to that. 
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The Court. Objection sustained. 28® 

Plaintiff's Counsel. Exception. I want 
to show whether or not the gripman on that 
occasion deviated from his usual course. 

The Court. Objection sustained. 

Plaintiffs Counsel. Exception. 

I know that there was a school house in that 
block between 95th and 96th Street. I know it is 
incumbent on gripmen to go slower past a school 
house, they have orders to that effect I slackened 
my rate of speed when passing a schoolhouse, on 290 
that occasion. 

Q. What was the rate of speed that you were go¬ 
ing at? 

Defendant's Counsel. I object to that as 
between 95th and 96th Streets. 

The Court. Objection sustained. 

Plaintiffs Counsel. Exception. 

I am a motorman on Lexington Avenue; I signed 
a statement in connection with this transaction; 
right after the accident. 

Q. Did you give the same version as you do 291 
now? 


Defendant's Counsel. 1 object to that 
as calling for his opinion. 

The Court. Objection sustained. 

Q. In substance? 

Defendant's Counsel. Same objection. 
The Court. Objection sustained. 
Plaintiffs Counsel. Exception. 

Q. You were aware that persons crossed that 
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292 avenue at places not the regular crossings; isn’t 
that so? 


Defendant? s Counsel. T object to that as 
immaterial in this action. 

The Court. Objection sustained. 

Plaintiff”s Counsel. Exception. 

Re-direct examination hy Defendant \y Counsel. 

My car came to a slop at 90th Street; at the 
north crossing. I started to put on my brake as 
soon as the child started to run. 


William J. Armstrong, a witness called on 
behalf of the defendant being duly sworn, testi¬ 
fied as follows: 

Direct examination by Defendant's Counsel. 

T am not working at anything just at present; 1 
was employed in the Metropolitan a conductor on 
the Madison Avenue division; I was not in the em¬ 
ploy of the Company at the time of this accident; 
I was a witness in this case before the Coroner. I 
gave my name and address on the day of the acci¬ 
dent to the police officer, who was Officer Joyce 
who is here in Court. I received a subpoena from 
the Police Department to appear before the Coro¬ 
ner an 1 testify? I had been discharged from the 
employ of the Company on March 18th before this 
accident. I saw the accident. I was then stand¬ 
ing on the southeast corner of 97th Street in front 
of a drug stoie at the time the accident happened 
Q. Will you be kind enough to state just what 
you saw of the accident—which corner were you 
southeast or southwest? A. Southwest corner in 
front of a drug store. 
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Q. In front of a drug store? A. A grocery store. ^95 
Q. A grocery store? A. A grocery store. 

The car came to a fall stop at 90th Street on Lex¬ 
ington Avenue to let off passengers. Then after¬ 
wards the car came ahead; I seen two boys playing 
on the street, playing ball, and one threw the ball 
at the other; the ball went on the track, about 25 
to 20 feet from the boy; when I noticed the boy 
stumble and fall on the track, fall from the east to 
the west track the car was, I should judge, within 
0 to 8 feet. When the car struck the boy the car 
drove him about 2£ feet to 3 feet. Then the car 
came to a full slop; it was about 40 to 45 feet from 
the south crossing of 97th Street. I went over to 290 
the motorman’s assistance and assisted to push 
back the car. In the meantime there were four 
other witnesses people that was around there, came 
over and assisted to push back the car. After¬ 
wards the child was taken out from under tile car 
and brought to the drug store corner of 97th Street. 

The boy was about 25 or 30 feet in front of the car 
when he started to run across the street, and when 
he fell on the track he was about 0 or 8 feet I did 
not see this motorman at any time looking up to 
the windows on the west side or flirting with any¬ 
body. I heard the gong ringing. I should judge 
the car was going about 0 to 8 miles an hour. 

Cross exaviination by Plaintiff' s Counsel. 

Q. You have just now testified that when the 
boy fell he was from 6 to 8 feet from tlie front of 
the car* A. When he fell on the track. 

Q. Did you ever say the contrary to that at any 
time, different from thal? A. 1 might have, I 
don’t lemember at present. 

Q. Do you remember testifying before the Cor¬ 
oner, page 5, ‘As lie fell he was about 15 feet away 
from the car”? A. No, sir. 

Q. You never testified to that? A. No, sir. 
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2®® Q. Bat you say now—and are prepared to say 
now, if you did so testify before the Coroner that 
the boy was 15 feet before the car, away from the 
car, that you were mistaken, and that your present 
testimony as to 6 or 8 feet is correct? 

Defendant' $ Counsel. I object to that on the 
ground that the exact question should be read to 
him, which has not been exactly stated correctly 
by Mr. McArthur. If he will read the question 
and answer together that are on page 5, I have no 
objection to it. 

ggg The Court. Let me see it. 

Plaintiff's Counsel. If your Honor will look at 
it, about the 10th line from the bottom. 

By the Court. Q. Did you testify on the former 
trial that the boy fell about 15 feet away from the 
car? A. Well, I probably did, I don’t remember. 
I ain’t no judge of the distance. I should say it 
was 25 or 30 feet that he left the curb. 

Q. No. Did you testify on the former trial as 
he fell he was about 15 feet away from the car? 

A. No, sir, I did not; I testified on the Coroner’s 
inquest that he was 6 to 8 feet, as I am telling it 
300 now. 

To Plaintiff's Counsel. 1 am positive of that. I 
am positive I never said 15 feet. I recognize the 
solemnity of an oath. I recognize that I am under 
oath, here before God Almighty, to tell the truth 
in this case, so far as 1 know, to this jury. 

Q. Mr. Armstrong, were you present as a specta¬ 
tor of this matter at all? A. I was. 

Q. Do you positively swear that you saw any¬ 
thing of the occurrence? A. I positively swear 
that I saw everything of the occurrence according 
to what I have stated. I know Mr. George Miller, 
that gentleman sitting there. I did not at any 
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time tell Mr. Miller that I knew nothing whatso- 301 
ever about the case. I never told Mr. Miller that 
I was getting $22 from the Metropolitan Railway 
Company for testifying in this case. 

Q. You swear no such thing occurred? A. I 
swear positively I made no assertions to Mr. Miller 
or anybody else what I was getting. I was paid at 
the rate of $2 a day when I was down at the Court, 
five days was $10 and 50 cents for each subpoena. 

I was getting $2 a day for coming here. Outside of 
my subpoena money, that is what my pay is 
legally entitled, that is what I am working for. I 
was in attendance as a witness on the last trial. 

Q. Were you paid for attending Court on last 302 
Friday and on this trial, were you paid for last 
Friday? A. 1 was paid for five days, every day. 

By the Court. Q On this last Friday, have you 
been paid? A. Not yet. 

To Plaintiff s Counsel. But I expect to be 
paid. 

By the Court. Q. Were you paid before the 
Coroner also? A. I was paid my five days 
including the Coroner’s office; I was five days in 
Court. 

303 

By Plaintiff's Counsel. Q. How much were 
you paid for the last trial? A. I have not been 
paid anything since last Friday; I was paid 50cents 
'for a subpoena. 

Q. How much money have you received from the 
Company for attending as a witness here? A. I 
have received $12.50. 

To Defendant's Counsel. That includes subpoena 
fees and the five days. 

To Plaintiff's Counsel. The car was going a 
the rate of 6 to 8 miles an hour, I should judge. 
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Q. Did you not testify thus: “This car was go¬ 
ing very slowly at the time it was going down hill, 
it was going very slowly, not over three quarters 
speed going down.” What do yon mean by that? 

A. Well I was speaking of an electric car; I 
have uever worked on cable cars. I don’t know 
what their speed is or what they are supposed to 
run on. 

Q. Weren’t you when yon were testifying before 
the Coroner, referring to the speed of that partic¬ 
ular car which was a cable car? A. Well, I did, 
but I was mistaken, I was thinking of an electric 
car, which I had been working on previously. I 

305 have never worked on a cable car. 

Redirect examination by Defendant's Counsel. 

This money that I have received $12.50, that was 
$2 a day for my time, with the subpoena fees, that 
is what I was earning, and that is what it was paid 
for. And I gave up all of each day, from my 
work. 

By Plaintiff's Counsel. Q. Haven’t you testi¬ 
fied that you were out of work? A. I am out of 
work but my time is supposed to be paid $2 when 
I get work from anybody, 1 work for nothing less. 

306 Q. You are out of work at present? A. I am out 
of work at present. Q. How long have you been 
out of work? A. I have been out of work now 
since March 18tb, since St. Patrick’s Day last. 


Patrick J. Joyce, called as a witness in behalf 
of the defendant being duly sworn, testified as 
follows: 

Direct examination by Defendant's Counsel. 

I am an officer of the New York City Police 
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Force. I have been connected with the force 8 
years and assigned to the 29th Precinct,in April of 
this year at East 104th Street, between 3rd and 
Lexington Avenue; that took on 97th Street and 
Lexington Avenue - I was almost immediately 
there after the accident happened. I got the name 
and address of the witness Georgi, who testified 
here this morning and of Miss Harnum and of the 
witness Armstrong. The witnesses Harnum, Arm¬ 
strong and Georgi testified at the Coroner’s in¬ 
quest. 

Defendant's Counsel. Is Mr. McCarthy in 
Court? 303 

I did not see that young man McCarthy there 
thatday at all; Iliad no conversation with him 
whatever. I did notask him on that occasion for 
his name and address. 

Defendant's Counsel. Is the witness Wilson in 
Court? 

I did not see that young man Wilson there on 
that occasion. I turned in the names of Armstrong, 

Miss Harnum and Georgi to the Sergeant at the 
desk in the precinct. 

I turned in no other names the Sergeant was at 
the desk on that occasion; that is the Sergeant at 
the desk at the time. 999 

1 was present at the Coroner’s inquest. I did not 
see the accident. 

Cross examination by Plaintiff's Counsel. 

I didn’t hear the gripman say that he didn’t ring 
the bell. And never stated it to any one I can’t 
tell how many people were there. 

Q. Well, give us some idea? A. At what time? 

The Court. When you got there? 

Q. When you were there, not when you were 
away? A. Probably about 8 or 10 persons around 
the car when I got there. . 
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Q. 8 or 10 persons? Who were they? 

A. The only man that I know was the gripman, 
McCord; he was in front of the car pushing it back¬ 
ward. I know him. I never knew him before that 
day. I know no other body that was around the 
car at that time. 

Q. Who else besides McCord was there? 

A. At the car? 

Q. Yes, besides McCord? A. He was the only 
one I knew. 

Q. Did you see a woman there? A. No, sir. 

Q. Did you not see a woman bring the child into 
the drug store? A. I wasn’t there when the child 
311 was brough t in. 

Q. How soon after the child was brought in did 
you arrive? A. I don’t know. I summoned the 
ambulance, and after summoning the ambulance I 
went. 

Q. That is enough. You have answered the 
question. Did you not in answer to the counsel 
for the company, voluntarily, almost the first or 
second answer say you arrived there immediately 
after the accident? A. Yes, sir. 

Q. How do you know it was immediately after 
the accident? A. The boy was under the car when 
1 got there. 

Q. You don’t know how long he had been under 
the car? A. No, sir, I do not. 

The Court. Mr. McArthur, he says the boy was 
under the car. 

Q. How do you know how long he had been un¬ 
der the car? A. I don’t know, sir. 

Q. And you don’t know what length of time 
had elapsed between the boy being in that predica¬ 
ment and your arrival on the scene; he may have 
been there 5 or 10 minutes? A. No,sir, he couldn’t 
be there, because 1 heard a shout and I ran imme¬ 
diately to the car. I was 50 feet south of 98th 
Street at the time, one block away. 1 saw nothing 
and knew nothing of the occurrence. 
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313 

Franklin A. Reiffert, called as a witness in 
behalf of the defendant, being duly sworn,testified 
as follows: 

Direct examination by Defendant's Counsel. 

1 was the Sergeant at the desk in this precinct to 
which Officer Joyce was assigned on the 18th of 
last April. I produce the police blotter of that 
precinct covering the 18th of April this year. I 
received a report from Officer Joyce of this acci¬ 
dent. There is the report. 

Marked Defendant’s Exhibit A for identi- . 
fi cation. 

That report in the blotter is in my handwriting. 

I took it down in the blotter as it was given to me 
by the officer, and correctly inserted it in the 
blotter. 


Joseph A. Guise, called as a witness in behalf of 
the defendant, being duly sworn, testified as 
follows: 

Direct examination by Defendant's Counsel. 

I am in the employ of the Metropolitan Street 
Railway Company and for 8 years and 1 month to¬ 
day. I am Assistant Chief instructor of the Met¬ 
ropolitan Street Railway Company. 1 train the 
motortnen. I have had experience in the stopping 
of cars. I was four years a gripman before I be¬ 
came Inspector, on Broadway, Columbus and 
Lexington Avenue lines. I am familiar with the 
part of Lexington Avenue between 96th and 97th 
Streets. I recollect the grade that there is on 
that street between 96th and 97th Streets. It 
is quite a heavy grade. I rode over there yes- 
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316 terday. I am not a surveyor or an engineer and 
never measured the grade. All I can say is what 
I see from the naked eye. 

Q. Assuming that you have a closed car, pro¬ 
ceeding on Lexington Avenue,going north between 
96th and 97th Streets, that the rail is dry; that 
the car is not heavily loaded, but containing only 
about three passengers;assuming also that the car is 
proceeding at 8 miles an hour, within what dis¬ 
tance can that car be stopped, in your opinion, 
based upon your experience as a gripman? 

A. Within about 65 to 60 feet. 

Q. Take the same conditions that I have named 

317 and the same place, and assume that the car is 
proceeding at the rate of 7 miles an hour,within 
what distance, in your opinion, based upon your 
experience as a gripman, can the car be stopped? 

A. About 50 or 65 feet. 

Q. Can you stop a car under those conditions 
and on that grade, at that place, proceeding at 
the rate of 8 miles an hour in less than 10 feet? 

A. No, sir; it is impossible. 

Q. Assuming again that the car at that point, 
under the conditions named, is proceeding at a 
rate of 6 miles an hour, within what distance 
can it be stopped, about? A. About 45 to 50 

3 18 feet - 

By the Court . Suppose the car is going 11 miles 
an hour, in what distance can you stop it? A. 1 
never had any experience in New York City on 
a cable car; our speed was 8 miles an hour. 

Cross examination by Plaintiffs Counsel. 

I have been in the employ of the Metropolitan 
eight years and one month to-day and am still in 
this employ, and pay. 

Plaintiff ’ s Counsel. I move to strike out all the 


Digitized by ^.ooQle 




evidence of this witness as incompetent, irrelevant 819 
and immaterial. 

The Court. Motion denied. 

Plaintiff'$ Counsel. Exception. 


John Wendblken, called as a witness in behalf 
of the defendant, being duly affirmed, testified as 
follows: 

Direct examination by Defendant's Counsel. 

I am motorman on the Broadway division. I 320 
was a gripman before I was a motorman. I was 
five years gripman on Columbus avenue before the 
power was changed, and in the employ of the 
Metropolitan Company. I went over the Lexing¬ 
ton avenue line occasionally when there would be 
blocks on the road, and have had experience in 
stopping cars which I was a gripman. 

Q. Assume that you have a car on Lexington 
avenue going north, a closed car; that the rail is 
dry; that there are only three passengers in the 
car; that it is betweeu 90th and 97th street going 
north on a down grade of 7 1/2 feet in the 200 feet; 
assume also that the car is proceeding at a rate of 32l 
8 miles an hour, within what distance, under these 
conditions at that place, do you think you would 
be able to bring the car to a stop? A. Well, if it 
is a heavy grade here then I should judge it would 
take from 50 to 60 feet to stop a car. 

By Plaintiff's Counsel. I move to strike out 
“As I heard it is.” 

The Court. Strike it out. 

Plaintiff's Counsel. I move to strike out the 
entire answer. 
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822 The Court. Motion denied. Plaintiffs counsel, 
Exception. 

Q. Assuming that grade does exist, within what 
distance could you bring the car to a stop? A. 50 
or 60 feet. 

Q. Now take the same condition, and assuming 
that car was going 7 miles an hour, within wha 
distance could you bring it to a stop within your 
experience as a gripman? A. About 40 to 50 feet. 

Q. And under the same conditions the car going 
6 miles an hour? A. About 40 feet. 

Cross examination by Plaintiff ’’ s Counsel. 

323 

I have been in the employ of Metropolitan Street 
Railway Company seven years last September and 
am in its employ still. 

Defendant Rests. 


George A. Miller, called as a witness in behalf 
of the plaintiff in rebuttal, being duly sworn, tes¬ 
tified as follows: 

Direct examination by Plaintiff* Counsel. 

824 I live at 1514 Lexington avenue. I keep a barber 
establishment. I was here to-day when the witness 
Armstrong testified. I^have known him three years 
and a half. Re and I had conversations in refer¬ 
ence to this case more than once, two or three 
times. 

Q. Did Armstrong tell you at any time that he 
was present and saw anything of the catastrophe? 
A. Yes, sir. 

Q. When was that? A. Well, I don't know; 
probably a week or two after the coroner’s jury. 
He told me that he had testified before that jury. 
He said that he didn’t see the accident nor none 
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825 

of the rest of them see it. I asked him who the 
rest of them was. He said he was in McPartland’s 
saloon corner of 97th street and Lexington avenue, 
looking at them playing cards. 

Q. Did he say anything to you about having 
received money from the Company? A. Not at 
that time. 

Defendant's Counsel. I object to that as not in 
rebuttal; and there is no specific question as to 
that. 

Plaintiff's Counsel. I put the question on 
cross examination as to the witness having received 32 g 
money from the Company, and as to his having 
stated to this- 

The Court. The witness said he received money. 

Plaintiff's Counsel. But the sum of $29, a spe¬ 
cific amount? 

The Court. Did he tell how much he had re 
ceived from the Company? 

The Witness. $ 22 . 

By the Court. Q. Did he tell you how much he 327 
had received from the Company? 

The Witness. A. $22. I had several conversa¬ 
tions with him with respect to the accident. To 
see him and converse with him about the subject 
matter of this case, I probably might have seen 
him three or four or five times. 

Cross-examination by Defendant's Counsel. 

This is my first appearance as a witness in this 
case. I did not appear on the last trial, which 
took place about 10 days ago. I knew at that time 
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qoQ 

° that Armstrong liad been a witness before the 
Coroner. I did not appear at the inquest. I have 
known Armstrong for about 3 and 1/2 years. My 
shop is on Lexington Avenue between 97th and 
98th Streets. My shop has been there three years 
last September. And during all that time I think 
Mr. Willsen and his wife have had their butcher 
shop on Lexington Avenue just below 97th Street. 
I haven’t spoken to Mr. Willsen in over a year. I 
haven’t known him, I haven’t spoken to him 
until lately. I first spoke to him the first time he 
got shaved with me. That was about 3 years ago. 
He has not been getting shaved at my shop since 
329 then. I don’t remember his being in the shop 
only once. I have spoken to him several times in 
a year. I probably have had two conversations. 
The first one was probably six months ago. I knew 
at that time that he was the father of this little 
boy that had been killed. I first told him that 
Armstrong had stated ^to me that he didn’t see 
anything of the accident, that might be five months 
ago. I have been in the City of New York all this 
month, in my shop. My shop is about a block 
from where Mr. Willsen’s store is. 

Q. So that you told that to Mr. Willsen at least 
five months ago, that Armstrong had stated to you 
33 q that he saw nothing of the accident! A. I told 
him again. I told him the next time about three 
weeks ago. That was before the case was tried first. 
Maybe not that long. I wouldn’t say—two weeks 
ago. Somewhere in the neighborhood; l don’t 
remember all these things. 

Q. Are these the only two times you told him 
Armstrong made that statement to you? A. He 
has made that statement to me so many times I 
don’t remember each time he has told me. 

Q. Armstrong has told you that so many times 
that you have lost count of them? A. Yes, I 
haven’t lost count of the two times. 
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Q. You think there are a great many other times 381 
when he has told you that? A. A great many 
other times? 

Q. Yes, that Armstrong kept coming to you and 
telling you that he didn’t see this accident at all, 
and that what he said before the Coroner at the 
inquest, was untrue. Armstrong has told you that 
a great many times? A. He didn’t tell me it was 
untrue. 

Q. He didn’t? A. He told me he didn’t see the 
accident. 

Q. How many times did he tell you that alto¬ 
gether? A. I told you twice. 

Q. Are there any more than that? A. I don’t 332 
remember the others. 

Q. Are there any others? A. Two that come to 
my memory. 

Q. Are there any others? A. Yes. 

Q. How many? A. Maybe three or four or five. 

Q. Or six? A. Yes, or six. 

Q. Or seven? A. Might be at that. 

Q. Or eight? A. Well you are questioning me 
too close. 

Q. Oh, no? Are there 8, will you say 8? A. No, 

I won’t say 8, but 7. 

Q. You say about 7 other times he told you that. 
About at what period did he tell you seven times? ggg 

A. About what period? a ' J ’ 

Q. Yes, how long ago? A. Probably he told me 
once three weeks ago, and he may have told me 
four weeks ago, and maybe six times the next 
week. 

Q. Six times in one week? A, Yes. 

Q. So you think he told you that six times in 
one week? A. I wouldn’t doubt it a bit. 

Q. Now, was any person ever present besides 
yourself when Armstrong told you that? A. Yes, 
sir. 

Q. Who? A. A man by the name of Deeheimer. 

Q. Anybody else? A. 1 don’t know. 
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Q. Can you recall anybody else? A. I don’t 
think I can. 

Q. If you thought a minute do you think you 
could recall somebody else that was present? 

A. Yes. 

Q. Well, think and see if you can recall some¬ 
body else? A. Edward Daly. 

Q. What is his first name and his address? 

A. Daly. 

Q. Yes? A. 160 100th Street. 

Q. What is Deeheimer’s address? A. I don’t 
know. 

Q. What is his first name? A. Edward. 

335 Q. Edward Deeheimer? A. I do not know where 
he can be found. 

Q. Now have you exhausted your memory? Have 
you told us all the people that were present on any 
occasion when Armstrong made that statement to 
yon? A. No, I don’t think I have; I think I could; 
I think I could mention several more if I figured 
it up. 

Q. You think you could mention several more? 
Well, go ahead, think and see how many more 
you can mention? A. That isn’t my class of busi¬ 
ness to remember what people say in the barber 
shop. 

Q. Then this was such a frequent occurrence you 
have lost track of the times? A. I have lost track 
of the times, the number of times was seven or 
eight, maybe more. ' 

Q. Armstrong was proclaiming openly after he 
had been to the inquest, that he never saw the ac¬ 
cident? A. Yes. 

Q. And said that several times before you and 
in the presence of several other people whose 
names you can’t tell? A. Yes, that is right. I am 
sure of it. I told it twice to Mr. Willson, the first 
time about five months ago; I don’t know when the 
accident happened; it was after the accident. 
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Q. Now did you talk with either of the lawyers 3 ^7 
about this matter? A. Either of the lawyers. 

Q. Yes? A. Yes, I have talked about it. 

Q. When first? A. When first? 

Q. Yes? A. The first time that I spoke about 
Armstrong not seeing the accident? 

Q. When was that? A. That was four or five 
months ago, as 1 stated? I told that to the lawyers 
four or five months ago. To that gentleman right 
there by the side of Mr. McArthur. I didn’t ap¬ 
pear at the first trial of the case. I didn’t want 
to. I wasn’t subpoenaed to come. I got a sub¬ 
poena for last Friday. 

Q. Oh, by the way, do 1 understand you to say 338 
that Armstrong also told you that he didn’t see it 
and there didn’t anybody else see it, is that right? 

A. I said that he didn’t see it and these other 
witnesses didn’t see it. 

Redirect examination by Plaint iff's Counsel . 

Q. What other witnesses? A. The witnesses 
that were playing in the saloon, playing cards at 
the time, that he was looking at Armstrong was in 
my barber shop every day nearly. I wouldn’t 
say every day; he was in there pretty near every 
day. 


John P. Coiialan, called as a witness in behalf 
of the plaintiff in rebuttal, being duly sworn, tes¬ 
tified as follows: 

Direct examination by Plaintiff's Counsel . 

I am one of the attorneys for the plaintiff in this 
action, and am a member of the firm of Cohalan 
Bros, on Broadway. I have heard Mr. Miller, the 
last witness, testify. 1 heard him testify in effect 
that he communicated to me the fact of his knowl¬ 
edge of what he has testified to before. 
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Q. Did he say anything to you in reference to 
not serving him with a subpoena? 

Defendant's Counsel. I object to that as not in 
rebuttal, immaterial and incompetent; they can’t 
impeach their own witness. 

The Court. How is it material? 

Defendant's Counsel. I object to any state¬ 
ment before the jury. 

The Court. I ask him. 

341 Plaintiff's Counsel. I want to show by Mr. 
Cohalan that Mr.Miller told him of this transaction 
and requested to be kept out of the case unless it 
was actually— 

The Court. Objection sustained. 

Plaintiff's Counsel. I move, then, that the 
testimony of the witness be stricken out. 

The Court. Which witness. 

Plaintiff's Counsel. Mr. Cohalan. 

The Court. Motion denied. 

342 

Plaintiff's Counsel. Exception. 

Plaintiff's Counsel. I offer in evidence certain 
parts of the testimony taken on the former trial, 
viz. Hogan’s testimony. 

“Q. You were satisfied at the time that he wrote 
what you told him? A. 1 thought he was, yes, I 
came to that conclusion, anyway; any way it did 
not interest me so very much. 

Q. What is that? A. I was not so very much 
interested. 

Q. You were not in any way responsible for it? 

A. No, sir.” 
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843 

Plaintiff's Counsel. Now Mr. McCarthy’s tes¬ 
timony, page 38. 

“Q. Was that the only occasion for yonr 
stopping? A. No, sir; not the only one; we stopped 
there just to have a talk,and he was going to leave 
me there. 

Q. I thought you said he was going home with 
you? A. I was going home, he was not going 
home with me. 

Q. Where was he going? A. I do not know 
anything about where he was going; he was work¬ 
ing for Piss & Doerr.” 

Plaintiff's Counsel. Page 72; the testimony of 344 
the brother Julius: 

‘•Q. Did he go fast or slow or walk? A. He was 
walking slow, running slow. 

Q. Running slow? A. Yes. 

Q. Then when he reached the car tracks— 

A. He stumbled on the stone. 

Q. Well, what then? A. When the car was 
about 6 feet away from him— 

Q. When it struck him? A. No, the car was 
between 1495 and 1497, and he fell in front of 
1499.” 

Plaintiff s Counsel. At page 74. 

”Q. Now at that time, how close to your brother 
was the front end of the car? A. The car was 
between 1497— 

Q. Now at that time how close to your little 
brother was the car? A. About 7 or 8 feet. 

Q. As near as that you think? A. Yes, sir. 

The Court. Let him indicate what he means by 
7 or 8 feet. 

Defendant's Counsel. Now I stated right 
on the record that he then indicated a distance 
which I thought was at least 25 feet. 

Q. Point out something here that you understand 
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to be 7 or 8 feet? A. About here to that there 
thing going across there. 

Q. Away down there? A. No. 

Q. That railing? A. Yes. 

Q. That is your idea of 7 or 8 feet, is that it? 

A. Yes, sir. 

The Court. I suppose it will be conceded that it 
is about 25 feet. 

Defendant's Counsel. I think that it is at 
least 25 feet. 

Plaintiff’s Counsel. Then it is conceded that it 
^ is at least 25 feet. 

By Plaintiff s Counsel. Page 101. McCord, the 
gripman’s testimony. 

“Q. When you commenced to stop the car, how 
far was the boy ahead, as you say? A. When 1 
commenced? 

Q. To stop the car, to apply the brake, as you 
said? A. To apply the brake? 

Q. Yes? A. Well, if the boy got in front of the 
track— 

Q. Will you please answer my question? 

A. That is in regard- 

34 ^: Q. No, I do not ask you that. (Question read) 

A. 6 to 8 feet.” 

Plaintiff s Counsel , page 106. 

“Q. When you first saw the child start to run, 
about liow far away was the child from the front 
end of the car? A. Well, 1 should judge about 8 
or 9 feet. 

Q. Then the child started to run? A. Oh no, it 
was about 25 feet.” 

A Juror. Whose testimony is that? 

Plaintiff's Counsel. This is the testimony of 
McCord, the motorman. 
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“Q. And when the child fell on the track, about ^49 
how far away then was the car? A. I shonld 
judge about 6 or 8 feet. 

Q. And about how fast was the car going at the 
time the child first started to run, in your opinion? 

A. Well, I shonld judge about 6 to 8 miles an 
hour. 

Q. And about how far did the car appear to go, 
did the car go after it hit the child,or after it came 
to the point where the child was? A. About 4 feet.” 

Plaintiff's Counsel. Page 107 cross-examination 
of McCord: 

“Q. How far do you say the child was from the g^Q 
car when he left the sidewalk? A. I should judge 
about 20 feet. 

Q. Didn’t you say 25 feet before? A. 20 to 25 
feet. 

Q. It might be 30? A. No, sir. 

Q. Are you a good judge of distances? A. Yes. 

Q. Well, when he left the sidewalk, what time 
do you say he left it, before he reached the east 
track? A. Oh, I should'judge may be about 20 to 
30 seconds. 

Q. And then he was 7 to 8 feet distant from the 
car when the motorman did something, isn’t that 
so? A. No, sir. 

Q. You referred to 7 or 8 feet a little while ago? 

A. I referred to 7 or 8 feet when the child fell, 
the car was from the child. 

Q. Precisely. That is what I want to get at? 

A. Yes, sir. 

Q. How can you explain—you are a judge of 
distances, you say—if it took a child from 20 to 30 
seconds to go from the curb to the tracks, how 
comes it that a car going at the rate of speed you 
say (he car was going at, would not have passed 
him? A. Well, I claim that the car was about 20 
or 25 feet; the child was on a little run, going 
across the street; it may have been less time than 
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® ® 20 or 30 seconds, but I should judge about 20or 30 
seconds. 

Q. When the child left the curb, as you say, the 
car was 25 feet away? A. Yes. 

Q. That car going at the rate of how much? 

A. I said it looked to me to be going about at 
the rate of 6 to 8 miles an hour. 

Q. Don’t you know very well that the car would 
pass the child long before he would reach the 
tracks? A. I don’t think so. 

Mb. Pinney then summed up the case for the 
defendant, and 

053 

Mr. McArthur for the plaintiff. 


The Court then charged the jury as follows: 

Gentlemen of the Jury:—The plaintiff alleges 
that on the'18th day of April, 1901, his son, Law¬ 
rence Willsen, then aged six years, was killed 
without negligence on his part, or on the part of 
his parents, through the negligence of the defend¬ 
ant, and asks compensation for the death of his 
son, the sum of $lo,000. The defendant denies 
that Lawrence Willsen was killed without negli¬ 
gence on his part or on the part of his parents; 

354 denies that he was killed solely through the negli¬ 
gence of the defendant, and denies that extent of 
the loss occasioned by g the death of Lawrence to 
the next of kin. 

The Statute provides that in case of death from 
an accident the jury may lind for the next of kin; 
if they find that the deceased was killed without 
negligence on his part, and, in this case, without 
negligence on the part of his parents, but was 
killed solely through the negligence of the defei.d. 
ant, such a sum as will compensate the next of kin 
for the pecuniary loss occasioned by the death of 
tlie deceased person. 
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Now, as I have told you, the defendant denies 365 
that Lawrence Willsen was killed without negli¬ 
gence on his part or on the part of his parents; it 
denies that Lawrence Willsen was killed through 
its, the defendant’s negligence, and denies the 
extent of the injuries occasioned to the next of kin 
by the death of Lawrence Willsen. So that you 
have three things to consider: First,was Lawrence 
killed without negligence on his part, or without 
negligence on the part of his parents; secondly, 
was he killed solely through the negligence of the 
defendant; and thirdly, if you shall answered 
each of those questions in the affirmative—that 
is, if you say Lawrence was killed without neg- 350 
ligence on his part, or negligence on the part of 
his parents, and if you say he was killed solely 
through the negligence of the defendant—what sum 
will compensate the next of kin for the pecuniary 
loss occasioned to them by the death of Lawrence 
Willsen. 

Upon these points and each of them the plaintiff 
has the burden of proof. That is, he must estab. 
lish to your satisfaction, by a fair preponderance 
of evidence, that Lawrence Willsen was killed 
without negligence on his part, or without 
negligence on the part of his parents, solely 
through the negligence of the defendant., and if he 
has failed to satisfy your minds on these points, or 
either of them, he has nor proved his case and is 
not entitled to your verdict. Now, I say he must 
prove bj a preponderance of evidence. 1 do not 
mean that he must call more witnesses than the de. 
fendant, but what I mean is this; that after weigh 
ing all the evidence in the case, the evidence on 
the part of the plaintiff and the evidence on the 
part of the defendant, if you are unable to make 
up your minds whether he was killed without neg¬ 
ligence on the part of his parents, or his own part, 
or if you are unable to make up your minds 
whether he was killed solely through the negli- 
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858 gence of the defendant, then the plaintiff has not 
proven his case and he will not be entitled to your 
verdict. 

So, it becomes necessary for you to determine 
the circumstances under which Lawrence Willsen 
was killed. Now, you have heard the testimony 
produced by the plaintiff and the defendant. Some 
of the witnesses have testified that Lawrence Will- 
sen fell on the track when the car, was fifty, sixty, 
seventy feet away; others of the witnesses have 
testified that he fell on the track when the car was 
six, eight, ten, twelve, fifteen, twenty feet away. 
It is for you to say from the evidence where the 
359 car was, how far away, from him, Lawrence Will 
sen, it was when Lawrence Willsen fell on the 
track, because when you determine that fact you 
will be enabled to determine perhaps whether the 
defendant was or was not negligent. 

It was the duty of the defendant to exercise rea¬ 
sonable care in the management of its car as it was 
going through Lexington Avenue between 96th 
and 97th Street, and if it failed to exercise such 
reasonable care, such care as an ordinary prudent 
man would exercise under the circumstances and if 
Lawrence Willsen was killed because of its failure 
to use such care—was killed without negligence on 
his part or on the part of his parents, and solely 
through the negligence of the defendant, then you 
would be warranted in finding a verdict for the 
plaintiff. 

I have told you that Lawrence Willsen must 
have been killed without negligence on his part 
and without negligence on the part of his parents. 
An infant under the age of twelve years, is pre¬ 
sumed to be non sui juris. That is a legal phrase 
means not able to take care of himself. The pre¬ 
sumption is that he is not sui juris, but I leave it 
to you to say from the evidence in the case whether 
or not at the time of the accident Lawrence Will- 
sen was able to take care of himself. If he was, he 
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was bound to exercise that degree of care and only ^61 
that degree of care, that you could expect from a 
boy of his age. I have also told you that the 
plaintiff cannot recover if Lawrence Willsen was 
killed through their negligence. Now, it was the 
duty of the parents to exercise reasonable care in 
the way they let Lawrence go out on to the street. 

The evidence in this case shows that he was at this 
particular time on the street in charge of his 
brother, Julius who was, then about fifteen years 
of age, and I leave it for you to say whether under 
the circumstances disclosed by the evidence in this 
case the parents were or were not negligent in 
allowing Lawrence to go on the street in the care 362 
of Julius his brother. 

You have heard the testimony in reference to 
the rate of speed at which the car was run. You have 
heard the testimony about the way the motorman 
or gripman managed the car. You have heard the 
contradictions made by the gripman of the testi¬ 
mony on the part of the plaintiff. As I remember 
the evidence some of the witnesses for the boy have 
testified that the boy attempted to cross the track 
when the car was some sixty or seventy feet away, 
and that while so attempting to cross he fell down 
and that at that time, the time that he fell down, 
the gripman was looking at a window on the west 3^3 
side of the avenue and you have heard the evidence 
of the gripman that he was not looking at the win¬ 
dow, that he was not flirting or beckoning to any 
person in those windows and that he knew no one 
in them. You have heard the testimony of the 
gripman that the boy fell in front of the car while 
the car was going from six to eight miles an hour; 
that he fell some twelve or fifteen feet in front of 
the (Mi*; that he, the gripman, had his car at that 
time under control and that he stopped within a 
few feet after the boy was struck. 

Now, the fact of how the boy was injured, I 
leave entirely for you to determine from the evi- 
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364 dence in the case. If the boy fell on the track 
sixty or seventy feet in front of the car, for if he 
fell on the street six, eight, ten, twelve, fifteen 
feet in front of the car; it is for you to determine 
from the evidence and in determining that fact 
perhaps you will be enabled to say whether the 
gripman did or did not exercise that degree of care 
that he ought to have exercised under the circum¬ 
stances in the case. 

The law is not so unreasonable as to exact from 
an infant the same degree of care and prudence in 
the presence of danger as it exacts from an adult. 
All that is necessary for an infant to do is to exer- 
gQg cise that degree of care which could reasonably be 
expected from one of its age. It is not contributory 
negligence, as matter of law, for a person to start 
to cross a track when a car is at such a distance 
that the motorman can prevent its running him 
down if attending to his business and operating 
the car in a careful and prudent manner. It is a 
question of fact to be determined by you whether 
the parents of this child were to blame in allowing 
the child to be out on the sidewalk in the custody 
of his elder brother. 

There is an eighth request on the part of the 
plaintiff. Have you it? 

<>66 Mr. McArthur. I haven’t copied it. 

The Court. If you find that this plaintiff is en¬ 
titled to damages you are to award such fair and 
reasonable damages as the next of kin - have sus¬ 
tained pecuniarily by the death of Lawrence Will- 
sen and by consent between the parties to the ac¬ 
tion if you find any damages at all you may con¬ 
sider in the damages the sum of $101 paid to the 
undertaker and the sum of $77 paid for the doc¬ 
tor’s bill. 

In determining the amount of damages it is your 
duty to consider the various elements of pecuniary 
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loss sustained by the father. First, the probable 8(5? 
earnings of the son during his minority, over and 
above his support, clothing and education: next, 
the probability of his living and becoming of suffi¬ 
cient ability to support bis father, in case of his 
becoming aged, poor and unable to support him¬ 
self; then you have the right to consider the 
amount he would have brought to the’next of kin 
while living and their prospects of inheriting from 
him after his death. There is no rule to guide you 
other than your own good sense. 

Now, do you want me to charge the 8th and 13th 
requests. 

368 

Plaintiff’s Counsel. Yes, your Honor. 

Plaintiff’s VIII. 

The Court. If the jury find from the evidence 
that the child knew or realized the danger of his 
going upon the defendant’s car tracks, the defend¬ 
ant is entitled to a verdict provided the defendant 
was, upon the evidence, free from blame as regards 
the speed at which its car was running, and its 
failure if any, to stop the car in time. 

Plaintiff’s XIII. 

If you believe upon the whole evidence that 
either the child, having regard to its age and intel¬ 
ligence, or the parents of the child, were to blame, 
the verdict should be for the defendant. 

Plaintiff s Cotinsel. I would ask your Honor 
to charge that the public streets do not belong to 
any railroad company, and no railway company 
has got a better right to the free use of the road¬ 
way than the public has. 

The Court. I do so charge. Neither one’s right 
is better than the other. 

Plaintiff” s Counsel. The temporary incursion 
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370 

of the child into the roadway was not sufficient to 
attribute negligence per se to his parents or to his 
immediate custodian. 

The Court. I decline to charge otherwise than 
as I have charged. 

Plaintiff's Counsel. Exception to the refusal. 
The presence of the lad on the sidewalk was not 
the negligence per s.e of his parents or of his imme¬ 
diate custodian. 

The Court. I decline to charge otherwise than 
^ as I have charged. 

Plaintiff’s Counsel. Exception. The parents 
of the child discharged their whole duty if they 
had previously cautioned the child, and if they 
had entrusted him on the occasion in question to 
the elder brother. 

7 'he Court. I decline to charge otherwise than 
as I have. Exception. 

Plaintiff's Counsel. Any default, on the part 
of the elder brother is not to be imputed to the 
parehts or to the child. 

The Court. I decline to charge otherwise than 
as I havH charged. Exception. 

Plaintiff*s Counsel. A child is entitled to 
more care and attention from a railroad company 
than one under no disability. Children are en¬ 
titled to more consideration when crossing a street, 
to the end that cars shall not ruu over them. 

The Court. I decline to charge otherwise than 
as I have charged. Exception. 

Defendant’s Counsel. I ask your Honor to 
charge that the motorman of the car in the exer- 
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373 

cise of ordinary care and diligence was not bound 
to anticipate that anyone would start to cross be¬ 
tween streets at a dangerously near distance to the 
car. 

The Court. I so charge. 

Plaintiff's Counsel. Exception. 

Defendant's Counsel. Also, if the jury should 
find that this death was due solely to an unavoid¬ 
able accident, to wit the tripping of the child on 
the track, they would find, a verdict for the de¬ 
fendant. 

374 

The Court. Yes, there is something for you to 
cousider. Did the child fall on the track at such 
a point that it was impossible for the gripman, by 
the use of ordinary care, to prevent the car from 
going over him? If he did, it was an unavoidable 
accident for which neither he nor tbe.boy was to 
blame. 

The jury retired, the Court ordered a sealed ver¬ 
dict. 

November 26th, 1901. 

The jury returned a sealed verdict in favor of 
the defendant. 

Counsel for the plaintiff moved to set aside the 375 
verdict and for a new trial on all the grounds 
stated in Section 999 of the Code, on the ground 
that the verdict is against the evidence, and against 
the weight of evidence and contrary to law. 
Motion denied. 


The foregoing case contains all the evidence 
given on the trial of this action. 
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3,0 Notice of Appeal. 

Sirs: 

Take notice that the plaintiff above named here¬ 
by appeals to the Appellate Division of this Court, 
First Department, from the judgment in the above 
entitled action for $132.40 costs entered in the 
office of the Clerk of the County of New York, on 
December 30th, 1901, and from the same judgment 
in favor of the defendant and from each and every 
part of the same judgment. 

And the said plaintiff also hereby appeals to said 
Appellate Division from the order of this Court 
377 entered in said Clerk’s office, on December 9 th, 

1901, denying plaintiff’s motion to set aside said 
verdict and refusing a new trial and from each and 
every part of the same order. 

And the said plaintiff also hereby appeals to the 
said Appellate Division from the order of this 
Court entered in said Clerk’s office on January 3rd, 

1902, denying the plaintiff’s motion for an amend¬ 
ment of the record of the trial, and from each and 
every part of the same order. 

Dated, N. Y., January 9th, 1902. 


378 


To 


COHALAN BROTHERS, 
Attorneys for Plaintiff-Appellant, 

271 Broadway, 
Borough of Manhattan, 
New York City. 

Henby A. Robinson, Esq., 

Attorney for Defendant-Respondent, 

021 Broadway, 

New York City. 

Thomas L. Hamilton, Esq., 

Clerk of the County of New York. 
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Stipulation. 379 

It is hereby stipulated that the foregoing is a 
true copy of the judgment roll, case and excep¬ 
tions, and order denying motion to resettle case 
and papers used on said motion, also of the notice 
of appeal, and that the same be ordered on file as 
the Case on Appeal herein; and certification there¬ 
of is hereby waived. 

Dated, N. Y., 27th Sept. 1902. 

COHALAN BROTHERS, 
Attorneys for Appellant. 

HENRY A. ROBINSON, 380 
Attorney for Respondent. 

Ordered on file, 

1st Oct., 1902. 

CHARLES H. TRUAX, 

J. S. C. 
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Supreme Court, 

APPELLATE DIVISION, 
First Department. 


Julius Willson, as Admin¬ 
istrator, etc., 

Plaintiff-Appellant, 


v. 


Metropolitan Street Rail¬ 
way Co., 

Defendant-Respondent- 


Points of 

Plff.-Applt. 


_ / 

This appeal is from a judgment on verdict in 
favor of defendant; and from an order denying a 
new trial; also from an order denying amendment 
of the record, which plaintiff maintains omits cer¬ 
tain exceptions taken to the Charge. 

On a previous trial before Mr. Justice O’Ooriuan 
a verdict for $300 was set aside by his Honor, of 
his own motion, for inadequacy of damages. 


FACTS. 

Lawrence Willson, an infant under six years 
old, on the 29th May, 1901, was killed under the 
circumstances hereinafter stated. The child was 
with his elder brother Julius, aged 15 ( fol . 168) 
upon Lexington Avenue playi ig on the sidewalk 
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{fol. 129). A north bound car of the defendant 
knocked him down and killed him ( fols . 87, 131). 
The motorman was smirking up at a window on 
the avenue {fol. 129) while operating his car along 
that avenue which, at the locality iu question, is a 
down grade (/W. 276). The child had run out into 
the roadway after a ball with which he and his 
brother were then playing {fol. 129). The car was 
going at a fast rate of speed, 11 to 12 miles an 
hour {fol. 128). 

A great deal of conflicting testimony was given 
on both sides, which left the proof with a reason¬ 
able preponderance on the plaintiff’s side. But the 
proof improperly received im&the proof improperly 
excluded unfairly created any presumed equilib- 
ruui, and prejudiced the plaintiff; besides which 
the Trial Court committed error in connection with 
the instructions given the jury; and moreover the 
stenographer blundered in his minutes. 

The case for the plaintiff on the former trial was 
not so strong as that made out on the second trial. 
But on the former trial no errors of law were com 
mitted which accounted for the verdict for the 
plaintiff thereon. Mr. J ustice O’Herman refused 
to dismiss, but sent the case to the jury, and 
promptly set aside the verdict for inadequacy of 
damages. 


POINT I. 

According to the admission of the defen¬ 
dant's niotormaii the verdict was against 
the weight of evidence. 

The motorman testified {fol. 272) that the child 
was 26 feet away when he saw him. He then said 
that it was 15 feet {fol. 273); and that at the rate of 
speed he was going he could stop the car iu from 
36 to 40 feet {fol. 282). He then stated that he 
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stopped tlie car in 20 feet {fol. 282); and at fol. 
284 he testified that lie stopped the car in 13 feet* 
such contradictory statements by an interested 
witness rendered his testimony incredible. Now, 
when he stopped the car in 13 feet, and had seen 
the child 25 feet away, he was clearly negligent. 

The measure of the care taken by the motorman 
appears at fols. 286 to 288, where he unblushingly 
states that he did not consider it his bounden duty 
when he saw the infant off the side walk to keep 
his car in good check. 

The callousness of this motorman is also shown 
from his testimony that he was not excited {fol. 
288). 

The rule laid down in Mapes v. Union R.Co. (56 
App. Dio.,508) is here invoked; that even assuming 
that the plaintiff did not establish freedom from 
negligence on his part, the evidence showed such 
an utter absence of all care and diligence on the 
part of the defendant’s motorman i\tf would not be 
excused by the plaintiff’s negligence. 


POINT II. 

The verdict was contrary to law. 

It is not intended, as the voluminous record 
stands, and supposing there were no misrulings on 
the eoide/ice , to weary the Court by asking that 
the entire record be gone through; inasmuch as 
the motorman proved the plaintiff’s case. 

But by reason of the exclusion of legal evidence 
and the admission of illegal evidence of a highly 
prejudicial character the scales have been unjustly 
turned against the plaintiff; and by reason also of 
errors in law aside from the testimony the judg¬ 
ment is contrary to law. 

It is accordingly intended in this Point to call 
attention only to errors in law embracing prejudi- 
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oial misruling on the evidence, the denial of ex¬ 
ceptions, to which the plaintiff is entitled, and 
errors in misdirection of the jury. 

The excptions hereinafter referred to 
were well taken. 

Exc. {fol. 236). The witness, Fotilk, was a sal¬ 
aried commissioner of deeds in the office of the 
defendant {fol. 221). The drift of his testimony 
was that a witness produced by the plaintiff had 
prior to the trial made an affidavit while he was in 
the company’s employ. This affidavit had not 
been read to or by the affiant (fol. 111). This wit¬ 
ness, Foulk, in answer to the Q. “Why did you 
not give Mr. Hogan the paper to read, knowing 
that he was able to read and write*” replied: A. 
“It is not customary.” The question disallowed 
over the appellant’s exception was (fol. 22o): Q. 
‘Ts that the custom or not to read papers’” 

Here was a witness testifying to a transaction of 
seven months previously, an interested witness, 
whose duties led him daily to take batches of 
affidavits at the instance of his employers; and it 
therefore became vitally necessary to know what 
was his custom; for the double reason of testing 
his memory, and of ascertaining whether or not he 
deviated in this particular instance (if recollected 
by him) from his ordinary rule or course. The 
question was a proper one, propounded to such a 
witness was proper cross examination, and should 
have been admitted. The question might have 
been objectionable on direct examination; but this 
was 677>A*6*-examination. 

Exc. (fol. 237). The question here excluded was 
proper examination to a hostile witness on the 
defendant’s staff; and its exclusion was prejudicial 
error. The evidence of the witness, Foulk, was 
intended by the defendant to combat and neutral- 
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ize that of a most material witness for the plain¬ 
tiff, Hogan, a former employe of the defendant. 

Exc. (fol. 241). The witness was the conductor 
on the car in question. He had testified {fol. 238) 
that a witness Hogan, called by the plaintiff, was 
sitting on the west side of the cai, not on the east 
side, as Hogan had testified ( fol. 8(5). The endeavor 
of the defendant was to prove that Hogan could 
not have witnessed the occurrence from where he 
had stated he was seated, namely, the east side. 
Hence, adopting the version of this witness as to 
the side he said Hogan was seated on, viz: the west 
side, it was proper cross-examination, and to enable 
the jury to understand the case, to cross-examine 
this conductor by means of the question {fol. 240): 
“Q. Was it not a fact that seated on the we.s^side, 
“Mr. Hogan could have seen the occurrence to 
“which he has testified better than he could have 
“seen it on the east side?” The value of such at¬ 
tempted proof by the plaintiff was to place Hogan 
before the jury in a proper light; inasmuch as if 
lie had desired to testify falsely he would have 
adopted the wesl side as the place where he would 
say he was seated. 

Exc. ( fol. 243). The original subpoena should 
have been produced in view of the fact that the 
witness did not, or would not. produce the copy. 

Exc. {fol . 24(5). Here was a witness who seven 
months after the event, handling as he must many 
hundreds of passengers each day, rattles off as 
if by rote'the position of each passenger m his 
car. He had already contradicted Hogan as to the 
side he was seated on; and now {fol. 24f>) he places 
two witnesses for the company,one on rhe east side 
of the car and the other on the west side. It was 
vital for the plaintiff to show that this conductor 
was borrowing on an imperfect recollection; to 
show that what he was swearing to was as likely to 
be false as true. Therefore the excluded question 
s hould have been admitted. 
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Exc. ( fol . 207). The part of the answer volun¬ 
teered by the witness the motorman, “as quick as 
possible,” should have been stricken out. It was 
a conclusion of the witness, and could not fail but 
to prejudice the fair trial of the case. The witness 
was allowed, over objection, to testify to the very 
thing the jury were there to try. No attempt was 
made to cure it by the defendant who might have 
asked him as to time , or the number of twists he 
gave the lever. 

Exc. ( fols . 274, 276). The two questions ex¬ 
cluded should have been allowed, for the purpose 
of ascertaining if the motorman did not run his car 
on the occasion in question quicker than ordinar¬ 
ily. What better way was there of eliciting proof 
of the negligence of the motorman than from his 
own lips? 

Exc. (fol. 277). This motorman had testified 
that he was funning on a down-grade. The very^ 
issue here was as to the degree of care exercised 
in that particular locality. The question should 
have been allowed on cross examination, and its 
exclusion was prejudicial error. 

Exes. (fol. 278 bis). On the former trial no 
denial had been attempted through this witness 
that for several seconds prior to, and as the actual 
cause of the disaster, this motorman had not been 
attending to his car but was looking aside up at a 
window, smiling. This was not a case where the 
witness had testified in a certain way and he was 
sought to be examined as to how he did testify by 
reading from minutes to him; but it was a case 
where the witness on the former trial had not 
denied the proof then given as to his smiling up at 
a window, and now on the present trial had changed 
front by denying that he did so (fol. 269). The 
objection to the question whether the witness had 
denied on the previous trial that he had beensmil- 
ing up at the window was met by the second ques¬ 
tion as to the actual fact of the question having 
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been put to him, and such second question should 
have been allowed on cross-examination as showing 
that on this second trial he was improving on his 
former testimony. 

Exo. ( fol . 284). This question should have been 
allowed on cross-examination. It was a perfectly 
fair question. The witness had already testified 
(fol. 282) that aft the rate of speed the car was go¬ 
ing he could stop it in an average of 85 to 40 feet yet 
at fol. 284 he stated that he stopped it in 13 feet. 
It was vital to the discovery of the truth of the 
case that this hostile and interested witness should 
reconcile so. glaring a discrepancy when under 
cross examination. 

Exo. (fol. 286). Here was the alleged wrongdoer, 
who rightly or wrongly ran down and killed this 
little child, under cross examination. Not merely 
his acta but his motives were of the very essence of 
the inquiry, yet when a plain question, eminently 
fair to the witness even if propounded on direct- 
examination is put to him for the purpose of coming 
at the true facts, said question is objected to and 
excluded “as argumentative.” It is submitted 
that if there were no other exception in this case 
that the ruling out of such a question was revers¬ 
ible error. 

Exc. (foL 289 bis). These exceptions were well 
taken, especially in view of the reason given for 
the question. It was decided by the General Term 
of this Court (1897) in Barry v. Onmmins (48 iV 7 . 
Y Supp., 156), that the exclusion of evidence “as 
to the ordinary method of transferring stones for a 
foundation,” was error, and on that ground alone 
new trial was ordered. The proof, here, sought to 
be elicited, was even less general than in the Barry 
case, but was directed at what the witness himself 
actually did on the occasion in question, and 
whether or not he varied from his ordinary 
method. 
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Ex<;. (fol. 290). The child was killed between 
96th and 97th streets. This motorman had testified 
(fol. 289), that he “slackened” his rate of speed 
between 95th and 96th streets. The question was 
proper to ascertain how much he had slackened it, 
especially in view of the fact that he was just 
reaching the down grade between 96th and 97th 
streets. 

Exo. (fol. 291). The question excluded called for 
a fad and not an opinion. It was simply a draft 
on the memory of the witness and as to his accur¬ 
acy and veracity, and it should have been admit¬ 
ted, particularly on cross examination. 

Exo. {fol 292). This was a proper question un¬ 
der a number of decided cases. Leg are r>. Union 
Ry. Co. (61 App. Div., 202); Mapes v. Union Ry. 
Co. (5(5 App. Dio.. 508) and several others. 

Exo (fol. 819;. The admission of the testimony 
of the witness, Guise, as an expert, unquestionably 
prejudiced the case for the plaintiff, for the sole 
reason that the witness admitted (fol.: 318) “1 
never had any experience in New Yovk City on a 
cable car.” The car in question was a cable car 
(Motorman's Test., 265) and not an electric car. 

Exo. (fol. 322). The witness was simply testify¬ 
ing from hearsay and the remainder of his answer 
should have been stricken out on motion. 

The five Exceptions on page 126 of case and the 
Exception on page 126 as well as other Exceptions 
taken to the Charge are dealt with in Point 111, 
(post). 


POINT III. 

There appear reversible errors in the 
Charge, and in the erroneous exclusion of 
exceptions. 

This question brings up the motion for the cor¬ 
rection of the record (fols. 24 to 69). 
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The stenographer, Mr. Sam mis, was a green hand 
at the work, as shown by Exhibit A (fol. 39). He 
admits in his affidavit that he is not the regular 
stenographer (fol. 57). 

The requests orally submitted, or read out in 
open Court appear at page 14 of the Case. As proof 
that one of them, the seventh in number, was act¬ 
ually incorporated by the stenographer in tho 
charge before it was presented the Court is referred 
to the commencement thereof ’’It cannot be” (fol. 
42) which is different from the language purport¬ 
ing (fol. 3G5) to have been used in the charge “It 
is not.” 

The following exceptions to the charge were well 
taken: viz, the 20th exception (fol. 370); the two 
exceptions in fol 371; the two exceptions in foL 
372; and exception at fol . 373. 

A perusal of the affidavits on the plaintiff’s mo¬ 
tion to amend the record will convince the Court 
that through the mistakes of the stenographer 
the plaintiff lias been deprived of vital exceptions 
and accordingly prejudiced. It was to meet just 
such a case as this that Legislative interference has 
recently been called into action. See also Cs alios 
o. Met. St. Rd. Co. 63, App. bio., 271; Munster 
Benaliel (33 Mis.. 686) and cases cited therein. 


POINT IV. 

The judgment should be reversed, and a 
new trial ordered, with costs to abide the 
event. 

JOHN P. COHALAN, 

william mcarthur,^ 

Of Counsel for Appellant. 
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NEW YORK SUPREME COURT, 


APPELLATE DIVISION—FIRST DEPARTMENT. 


Julius Willsen, as Administra¬ 
tor, &c., of Lawrence Willsen, 
deceased, 

Plaintiff-Appellant, 

against 

Metropolitan Street Railway 
Company, 

Defendant-Respondent. 


BRIEF OF METROPOLITAN STREET RAILWAY 
COMPANY, RESPONDENT. 

This is an appeal by the plaintiff from three 
things, viz.: 

1. A judgment for costs after a trial before 
Justice Truax and a jury, and a verdict in favor of 
the defendant. 

2. An order denying plaintiff’s motion for a new 
trial. 

3. An order, directed by Justice Truax, denying 
plaintiff’s motion for an amendment of the record 
of the trial. 
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Undisputed Facts. 

On April 18, 1901, Lawrence Willsen, five years 
of age (74), was playing ball with his brother, fif¬ 
teen years of age, on Lexington Avenue in the 
middle of the block between Ninety-sixth and 
Ninety-seventh Streets (168). The roadway here 
slopes to the north, descending in this block seven 
and one-half feet (83). One of them threw the 
ball to the other, who missed it and the ball rolled 
down the hill pursued by the elder. Meanwhile the 
five-year old (129), attempting to run across the 
street, stumbled over a stone and fell headlong on 
the uptown car track (168, 184) somewhere from 
40 to 50 feet south of the south crossing of Ninety- 
seventh Street (106, 249, 295). While lying on 
the track he was hit by a north-bound cable car 
and sustained injuries from which he died. 


Facts in Dispute. 

The evidence was conflicting on the following 
Points, viz.: 

1. The speed of the car .—One of plaintiff’s wit¬ 
nesses, a discharged employee of defendant, esti¬ 
mates it as high as 11 miles an hour at the time 
the child approached the track (84). The grip- 
man estimates it from 6 to 8 miles an hour (268), 
and a passenger at “ 6 or 7 miles ” (249). 

2. The way the gripman was looking .—One of 
plaintiff’s witnesses testified that shortly before 
the accident the gripman was looking towards the 
west, “ flirting.” “ I saw him start to flirt when 
the car was 120 feet away. That flirting continued, 
with that car going at eleven miles an hour, until 
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about eight or ten feet away from the boy ” (141). 
The gripman on the the other hand testified: “I 
did not, at any time during that block, and just 
before that accident, turn my eyes away from the 
front of my car,” &c. (269). 

3. The distance of the car when the child fell 
on the trade. —There was a wide range even in the 
testimony of plaintiff’s witnesses: 

William P. Hogan, plaintiff’s witness, testified 
that when the child left the sidewalk the car was 
160 feet away, and about 95 feet away when he 
fell (84, 85). 

Charles McCarthy, plaintiff’s witness, testi¬ 
fied : 

“ The car was about 120 feet away from him 
when he left the curb to go across the street, 
when he fell on the track it was about forty 
or fifty feet away ” (130). 

Charles Wilson, plaintiff’s witness, testified 
that when the child “ started to leave the curb ” 
the car was “ 100 feet away ” (197), and “I saw 
the boy fall down when he was about forty or 
fifty feet away from the front of the car ” (156). 

Julius Willsen, the elder brother of the child 
and the one in charge of him at the time of his 
death, as plaintiff’s witness, testified on direct 
examination: 

‘ ‘ I saw my brother leave the sidewalk ; I saw 
him stumble over a stone and fall headlong on 
the car track; he fell after he had stumbled. 
When I saw the car first it was about twenty- 
five feet away from him. I know what twenty- 
five feet is; it is a little bit wider than a 
house” (168). 

At a previous trial he testified that when the 
child fell the car was only 7 or 8 feet away. This 
testimony he affirmed in the present trial (175). 
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William Paokenham, plaintiff's witness, 
made the distance even less. He testified: 

“ I saw it just when the car was right 
there U feet from that boy and this boy was 
running right over in front of that car. That 
is all that I saw ” (192). 

The testimony of defendant’s witnesses was sub¬ 
stantially the same as that of Julius Willson. For 
example: 

Carl P. Georgi, a passenger in the car, testi¬ 
fied : 

“ When the car was about 25 or 30 feet 
from where the boy was on the curb he started 
to run toward the car track ” (248). 

William McCord, the gripman, testified: 

‘ ‘ The boy when I saw him was standing in 
the mud gutter close by the sidewalk with his 
back to me looking northeast. At that time I 
call myself 20 or 25 feet away from the boy 
* * * the boy turned from northeast and ran 
straight across the tracks to the west of the 
rail, with some stnmblingand falling from the 
east side of the rails to the west. He stumbled 
toward the west rail when he fell (266). 

Q. When the boy stumbled on the track 
about how far away was it from the front end 
of the fender of the car, when he stumbled 
and fell? 

A. 7 or 8 feet ” (268). 

William Armstrong, a bystander, testified: 

“ The boy was about 25 or 30 feet in front 
of the car when he started to run across the 
street and when he fell on the track he was 
about 6 or 8 feet ’ ’ (296). 

4. Space within which the car could have been 
stopped. 

William P. Hogan, a discharged em¬ 
ployee of defendant, as plaintiff’s witness, testi- 
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fied that the car was going 11 miles an hour, and 
on a steep down grade, like that where the acci¬ 
dent happened, could have been stopped in 10 or 
11 feet (89), and if going 8 miles an hour on such 
a grade could have been stopped in 7 or 8 feet (89), 
and that a car going 20 miles an hour on such a 
grade could have been stopped in “less than 11 
feet ” (91). 

Defendant’s witnesses testified as follows: 

William McCord: That it would take 35 or 
40 feet to stop a car going 8 miles an hour on such 
a grade (281). 

Joseph A. Guise : That on such a grade at 8 
miles an hour it would take 55 or 60 feet, and at 
6 miles an hour, 45 or 50 feet (317). 

There was testimony that the car ran only k or 
5 feet after hitting the hoy (279). 

The jury found a verdict for the defendant. 

Counsel for plaintiff, by a motion at Special 
Term made upon affidavits, tried to have the record 
of the trial, as made up by the stenographer, 
changed by striking out portions of it and insert¬ 
ing new matter. This motion was sent to Justice 
Trnax, who tried the case, heard and denied. The 
order appears at folio 64. 
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FIRST POINT. 

The motion to change the record 
was properly denied, and this Court 
can only consider the “ case and ex¬ 
ceptions” as printed in the Appeal 
Book, folio 72, et ueq. 

1. The plaintiff sought to strike out a portion 
of the charge of the Court appearing at folio 365, 
reading as follows: 

“It is not contributory negligence, as a 
matter of law, for a person to start to cross 
a track when a car is at such a distance that 
the motorman can prevent its running him 
down if attending to his business and operat¬ 
ing the car in a careful and prudent 
manner.” 

Plaintiff’s counsel says that he asked the Court 
to charge this, and the Court refused and he took 
an exception, but now finds that it appears in the 
record as having been charged. 

He argues that the words in question contain a 
correct statement of the law, so if such charge was 
refused his exception would be good. 

He says that, he handed up 13 written requests 
to charge, and read orally from another paper 8 
other requests, of which oral requests the words in 
question were No. 7 (see affidavit, fol. 28, et seq. 

Whitfield Sammis, the Court stenographer, de¬ 
nies flat-footed the statements of the moving affi¬ 
davits that the words in question were not charged 
but refused and an exception taken, and says they 
were charged and appeared as No. 4 among 
plaintiff’s 13 written requests to charge (57, 60). 

Justice Truax, who gave the charge and who had 
the affidavits before him when the whole matter 
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was fresh in his mind, decided that the stenog¬ 
rapher was right. 

This Court cannot undertake to decide that the 
stenographer perjured himself and that the learned 
Justice did not know the contents of his own 
charge. 

2. The plaintiff next sought, conditional on the 
granting of his first request, that the words in 
question be inserted iu another part of the record 
with a notation that the Court was requested to 
charge them, refused, and an exception was taken. 

This, of course, must stand or fall with the first 
request. 

3. Plaintiff’s counsel further claims that the last 
of his oral requests to charge was the following: 

“Even though the place where the child 
started to cross was not a crossing, yet that 
fact does not excuse the defendant if it was 
negligent.” 

And that the Court said, “ I decline to charge 
otherwise than I have charged,” and that he took 
an exception. He moved to have this inserted in 
the stenographer’s record. 

As before, the stenographer makes an unqualified 
denial of the statement and says of the charge as 
printed in the appeal papers here that it is— 

‘ ‘ a correct transcript of the charge delivered 
by the Court and the proceedings in the trial 
sub sequent thereto, and contains all the excep¬ 
tions taken by the plaintiff with respect to the 
charge and rulings on requests to charge'" 
(57). 

Justice Truax agreed with the stenographer, and 
he certainly ought to know. 

Cheever vs. Brown, 7 N. Y. Sup., 919. 

Nelson vs. Ry. Co., 1 Law Bull., 15. 
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SECOND POINT. 

None of the exceptions taken dur¬ 
ing the examination of witnesses 
were well founded. 

The plaintiff got in all his own evidence without 
any trouble, so his first exception is found after 
the defendant opened. 

First Exception .—This was made to the form of 
defendant’s counsel’s opening address, but as it 
does not appear what was said, the merit of it 
cannot be passed upon (201). 

Second Exception .—The trial began Friday, 
Nov. 22, 1901, and was concluded on Monday, 
Nov. 25, 1901. On Monday Louis P. Faulk, a 
witness for defendant, was thus cross-examined 
by plaintiff’s counsel. 

After stating that he attended under subpoena, 
and handing a paper to plaintiff’s counsel, the 
witness was asked: 

“ Q. Do you say this is a subpoena for your 
attendance here to-day? 

A. Not for to-day. 

Q. My question is what brought you here 
to-day? 

A. 1 was ordered to come here by our at¬ 
torney, Mr. Pinney, as I was a witness in the 
case on Friday. 

By Plaintiff’’s Counsel: I move to strike 

out ‘ as I was a witness in the case on 

Friday.’ 

Ihe Court: Motion denied. 

Plaintiff's Counsel: Exception ” (224). 

It is submitted that the answer was entirely re¬ 
sponsive. As his further examination made more 
clear, the reason he attended Monday was because 
he had attended under subpoena on Friday and 
then had been told with the other witnesses not 
examined to return on Monday (225). 
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Third Exception. —Louis P. Foulk, a witness 
in behalf of the defendant, had testified that he 
was a clerk of the defendant and as such had 
taken down in writing a statement regarding the 
accident made by a Mr. Hogan (113) and that when 
it was completed he read it to Mr. Hogan and the 
latter signed and swore to it (234). 

“ I read it to him and he could have seen it 
right over my shoulder ” (235). 

Q. Is that the custom or not to read papers? 

By Defendant' s Counsel : I think that is 
immaterial; the question is, what was done 
in this case? 

The Court : Objection sustained. 

Plaintiff's Counsel: Exception " (236). 

The question was objectionable for the reason 
stated by plaintiff’s counsel. The only question 
was whether Hogan knew what was in that paper. 
It was irrelevant and immaterial who read or re¬ 
frained from reading any other paper. 

Fourth Exception. —Continuing,plaintiff’s coun¬ 
sel asked: 

“Q. Is it or not the practice with you and 
has been your practice to read papers to 
affiants and not giving them an opportunity of 
reading it themselves? 

Defendant's Counsel: Same objection as 
that before. 

The Court : Objection sustained. 

Plaintiffs Counsel: Exception” (237). 

All that has been said with reference to the third 
exception applies to this. 

Fifth Exception. —The conductor of the car had 
testified that at the time of the accident there were 
three passengers in the car viz.: Mr. Hogan, Mr. 
Georgi and a lady. That Hogan sat ou the west 
aide. That he, the conductor, saw nothing of the 
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accident, &c. Cross-examined by plaintiff's coun¬ 
sel this question was asked : 

“Q. Was it not a fact that seated on the 
west side Mr. Hogan could have seen the 
occurrence to which he has testified better 
than he could have seen it on the east side? 

Defendant's Counsel: Objected to as call¬ 
ing for his opinion and argumentative. 

The Court : Objection sustained. 

Plaintiff's Counsel : Exception” (240). 

The conductor had testified that he did not see 
the accident, and that he was on the rear platform. 
Any answer he could give would not only be 
opinion but, necessarily, a worthless opinion. 


Sixth Exception. —The conductor, being further 
cross-examined, said that he attended on the first 
day of the trial under a subpoena and came the 
second day because told to do so; that he did not 
have the subpoena served on him with him but 
would have to go home to get it. 

“ Plaintiff's Counsel : I call forthe original 
subpoena from the attorney ; a copy was served 
on this witness. 

The Court: It is unnecessary to produce it 
Mr. McArthur. 

Plaintiff's Counsel: I take an exception” 
(243). 


Seventh Exception. —The conductor, further 
cross-examined, testified that of the three passen¬ 
gers in the car, viz.: Hogan, Georgi and the young 
lady, Georgi was sitting on the east side and the 
young lady on the west side (245). 

Plaintiff’s witness, Hogan, the third passenger, 
had also testified that there were but two other 
passengers, a man and a woman (86). 

“ By Plaintiff's Counsel : How many pas¬ 
sengers do you see in a day? 
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By Defendant's Counsel: I object to that 
as immaterial. 

The Court: Objection sustained. 

Plaintiff's Counsel: Exception” (246). 

This seems too plainly objectionable for argu¬ 
ment. 

Eighth Exception. —The gripman of the car 
described how he saw the child 25 or 30 feet away 
from him, standing in the mud gutter facing away 
from the car, and how he started and ran toward 
the track, stumbled and fell upon it. 

“ The boy ran towards the west falling 
across the two tracks. I had applied my brake 
as quickly as possible, and I yelled. 

By Plaintiffs Counsel : I move to strike out 
as quick as possible. 

The Court: Motion denied. 

Plaintiffs Counsel : Exception ” (267). 

What the gripman said was equivalent to a state¬ 
ment that he put on the brake as soon as he saw 
the child 25 feet away. Describing his own action 
it is a statement of fact not an opinion. 

Ninth and Tenth Exceptions. —The gripman 
further testified, cross-examined by plaintiff’s 
counsel: 

“Q. What rate of speed do you say this 
car was going? 

A. Six to seven miles an hour. 

Q. What is the usual rate of speed? 

Defendant's Counsel: I object to that as 
irrelevant and incompetent, the usual rate of 
speed. The only question here is what was 
the rate of speed at this time. 

The Court : Objection sustained. 

Plaintiffs Counsel: Exception” (274). 

“ Q. At what rate of speed were you in the 
habit of propelling your car at that time on a 
level plane? 

Same objection, ruling and exception” (275). 
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To say nothing of other objections these ques¬ 
tions did not refer to the rate of speed at the place 
the accident happened, or so limit the inquiry as 
to render any intelligent answer possible. 

Eleventh Exception. —The gripman was asked 
by plaintiff’s counsel: 

“ Q. Did it not occur to you that at that 
particular locality that you should have slack¬ 
ened and gone less fast than usual? 

Defendant's Counsel: I object to that as 
calling for the mental processes of this wit¬ 
ness, argumentative. 

Objection sustained. Exception ” (277). 

What the witness thought was best evidenced 
by what he did. His thoughts, independent of his 
actions, could not make or prevent negligence. 

Twelfth and Thirteenth Exceptions. —The same 
witness was further asked about his testimony at a 
former trial: 

“ Q. Did you deny, or attempt to deny, 
that you had been smiling or laughing up at 
the window ou the left side? 

Defendant's Counsel: That is objected to, 
unless it appears the question was asked. 

Objection sustained. Exeption (278). 

Q. Was there any question asked you as to 
your smiling up at the window? 

Objection. Objection sustained. Excep¬ 
tion ”(278). 

The first question was objectionable for the rea¬ 
son stated. The second was objectionable in form 
on account of its indefiniteness. 

Fourteenth Exception. —The same witness was 
further asked by plaintiff’s counsel: 

“Q. Within what distance could you have 
stopped that car, supposing that car to have 
been in good order? 
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Defendant's Counsel: T object to that. 
There is nothing to show that the car was not 
in good order. 

Objection sustained. Exception ” (281). 

The witness then, under questions proper in 
form, stated the speed of the car, and the distance 
within which he could have stopped it under the 
circumstances then existing. 

Fifteenth and Sixteenth Exceptions. —Plain¬ 
tiff’s counsel continued in cross-examination of the 
gripman as follows: 

“ Q. When the boy fell he was in advance 
of the car 7 or 8 feet, isn’t that so? 

A. Yes, sir. 

Q. The car stopped when it passed the boy 
within 5 feet, isn’t that so? And that would 
make 13 feet. How do you reconcile that with 
the statement you have made? 

Defendant's Counsel: I object to that. 

Objection sustained. Exception” (285). 

The question was bad for indefiniteness, if for 
no other reason, it not appearing what statement 
was to be reconciled. 

“ Q When you saw the boy leave the curb 
that was the reason why you put on the 
brake? 

Defendant's Counsel: I object to that as 
argumentative. The question is what he did. 

Objection sustained. Exception” (286). 

The witness had just testified that as soon as he 
saw the boy leave the curb he put on the brake as 
quickly as possible. It certainly was within the 
discretion of the trial Justice to exclude such a 
question as foolish. 

It is submitted that this was sufficient reason for 
excluding most of the questions here considered. 
The line must be drawn somewhere. 
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Seventeenth Exception. —Continuing the same 
cross-examination: 

“ Q. At what rate of speed used you to go 
through that section of Lexington Avenue, 
namely 96th and 97th Street? 

Defendant's Counsel: I object to that. 

Objection sustained. Exception. 

Plaintiff's Counsel: I want to show 
whether or not the gripman on that occasion 
deviated from his usual course. 

The Court: Objection sustained ” (288). 

This is the same question considered under the 
“Ninth” and “Tenth ” Exceptions. No rate of 
speed was prescribed for cable cars. He might have 
been going slower than usual and still have been 
negligent, or faster and still free from negligence. 
The usual speed is, consequently, immaterial. 

Crocker vs. Knickerbocker Ice Co., 92 
N. Y., 652. 

Fullerton vs. Metropolitan, 37 App. 
Liv., 386. 


Eighteenth Exception. —The gripman testified 
that he had slowed up while passing a school-house 
a block away, between 95th and 96th Streets. 

“Q. What was the rate of speed you were 
going at? 

Defendant's Counsel: I object to that as 
between 95th and 96th Streets. 

Objection sustained. Exception ” (290). 

The witness had also testified that he came to a 
full stop at 96th Street. The accident did not hap¬ 
pen till he nearly reached 97th Street. It is sub¬ 
mitted therefore that the speed between 95th 
and 96th relates to a point too remote to make it 
material. 
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Ninteenth Exception .—Continuing the same 
cross-examination, the gripman stated: 

“I signed a statement in connection with 
this transaction right after the accident. 

Q. Did you give the same version you do 
now? ” 

This was objected to, and the objection sustained, 
but the witness proceeded to answer “Substan¬ 
tially,” and the answer was not stricken out. 

Twentieth Exception .—Continuing the same 
cross-examination: 

“Q. You were aware that persons crossed 
that avenue at places not the regular crossings, 
isn’t that so? 

Defendant's Counsel .—1 object to that as 
immaterial in this action.” 

Objection sustained. Exception (292). 

Twenty-first Exception .— Joseph A. Guise, a 
witness called by the defendant, as an expert on 
the subject of stopping cars, testified, without ob¬ 
jection , at considerable length, as to the distance 
required to stop cars going at various rates of speed 
at the place where the accident happened. After 
he was all through plaintiff’s counsel moved to 
strike out “all the evidence of this witness as 
incompetent, irrelevant and immaterial.” The 
motion was denied and an exception taken (315- 
319). 

In the first place the evidence was competent, 
relevant and material, for it related to a subject 
upon which plaintiff had himself examined a wit¬ 
ness at great length (88, et seq.). Even if it was 
otherwise, the question should have been objected 
to at the time it was asked for. It is not allow¬ 
able to wait and see whether the answer is agree¬ 
able or not. 
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Twenty-second Exception. —John Wendelken, 
a witness in behalf of the defendant, called as an 
expert on stopping cars, was given the conditions 
at the time of the accident, and asked: 

“ Within what distance, under these condi¬ 
tions at that place, do you think you would be 
able to bring the car to a stop?” 

No objection was made to the question. The 
witness answered: 

“ A. Well, if it is a heavy grade here, then, 
I should judge it would take from 50 to 60 
feet to stop a car. 

Plaintiff's Counsel : I move to strike out 
the entire answer. 

Motion denied. Exception ” (322). 

No reason for striking out was stated, and it is 
submitted none appears. 

Assuming that the answer had any uncertainty 
about it, the following question and answer re¬ 
moved it: 

<4 Q. Assuming that grade does exist (previ¬ 
ously stated as feet in 200), within w T hat 
distance could yon bring the car to a stop? 

A. 50 or 60 feet” (322). 

Twenty-third Exception .—One of the attorneys 
for the plaintiff went on the stand in plaintiff’s 
behalf and was examined. Then plaintiff’s counsel 
moved to strike out the whole of the testimony of 
his own witness . The motion was denied and an 
exception taken (342). 
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THIRD POINT. 

The qualified refusal of certain re¬ 
quests to charge was not error. 

1 . Request .— “The temporary incursion of 
the child into the roadway was not sufficient 
to attribute negligence per se to his parents or 
to his immediate custodian. 

The Court: I decline to charge otherwise 
than I have charged (370). Exception. 

2. Request .— The presence of the child on 
the sidewalk was not the negligence per se of 
his parents or of his immediate custodian. 

The Court: I decline to charge otherwise 
than as I have. Exception.” 

The fact that the case was left to the jury was 
equivalent to giving both of these charges, for it 
was admitted that the child went both on the side¬ 
walk and on the track. ' If either was negligence 
per se, that ended the case. The Court, however, 
instructed the jury that it was an open question for 
them to determine whether these things indicated 
negligence. 

3. Request .— “The parents of the child dis¬ 
charged their whole duty if they had pre¬ 
viously cautioned the child and if they had 
intrusted him on the occasion in question to 
the elder brother. 

The Court: I decline to charge otherwise 
than as I have. Exception.” 

This would have been erroneous. If the child 
was non sui juris, the question whether the parents 
were negligent was one of fact, and the proper in¬ 
structions were given at folios 361, 366. 

Ehrmann vs. Nassau Co., 23 App. 
Div., 21. 

Huerzeler vs. Central Crosstown, 139 
N. Y., 490. 
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4. Request. —“Any default on the part of 
the elder brother is not to be imputed to the 
parents or to the child.” 

The Court: “I decline to charge otherwise 
than as I have charged.” Exception (371) 

This also would have been erroneous. The 
brother was, admittedly, in charge of the child at 
the time of the accident with the parents’ consent 
(181). The correct instructions were given in folio 
361, 366. 

Williams vs. Gardiner, 68 Hun, 608. 

Gumby vs. Metropolitan, 65 App. Div., 
38. 


In the Williams case, cited, the Court said: 

‘ ‘ The person selected as guardian or cus¬ 
todian becomes the alter ego of the parent, and 
upon the one so chosen devolves the proper 
care and management of the child ” (page 610). 

6. Request. —“A child is entitled to more 
care and attention from a railroad company 
than one under no disability. Children are 
entitled to more consideration when crossing a 
street to the end that cars shall not run over 
them.” 

The Court: “I decline to charge otherwise 
than as I have charged.” Exception (372). 

There is no such rule of law as this. The jury 
were properly instructed as to the duty of the de¬ 
fendant in fol. 359. It is to use reasonable care, 
considering the circumstances, not to injure any 
one, old or young. 

Plaintiff’s counsel evidently got a suggestion of 
this charge from a careless dictum. 

O'Mara vs. Hudson River R.R. Co., 38 
N. Y., 449. 
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The Court there, however, was considering the 
question of contributory negligence. Children are, 
of course, not held in the same standard of care as 
adults, and the jury in the case at bar were so in¬ 
structed. 


FOURTH POINT. 

There was no error in the charge 
requested by defendant’s counsel. 

The charge requested by the defendant and ex¬ 
cepted to by plaintiff was as follows: 

‘ ‘ The motorman of the car in the exercise of 
ordinary care and diligence was not bound to 
anticipate that anyone would start to cross be¬ 
tween streets at a dangerously near distance to 
the car.” 

In Reich vs. Union Railway, ^8 Hun, 417, a 
principle was laid down, thus summarized in the 
head-note: 

“ The motorman on a car upon an electric 
surface railroad is not bound to expect or an¬ 
ticipate the fact that a boy is going to cross 
the car tracks in the middle of the block.” 

The charge given in the case at bar is also fully 
supported by many other decisions. For example, 
S66— 

Fenton vs. Second Ave., 126 N. Y., 626. 

Lavin vs. Second Ave., 12 App. Div., 
381. 

Thompson vs. Buffalo Ry. Co., 146 
N. Y., 196. 

Fullerton vs. Metropolitan, 37 App. 
Div., 386. 

Be Iota vs. Metropolitan, 37 App. Div., 
466. 
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FIFTH POINT. 

The verdict was supported by the 
evidence. 

If defendant’8 evidence, quoted in the foregoing 
statement of facts, was to be believed, the child, 
when the car was only 20 or 30 feet away, heed¬ 
lessly started to run toward the track and fall upon 
it when it was only 6 or 8 feet away, within which 
distances it was impossible to stop the car, thongh 
it was moving at a moderate speed, and every effort 
was made to bring it to a standstill as soon as the 
movement of the child began (248, 266, 268, 296, 
281, 317. See also plaintiff’s evidence, 176, 192). 

These things being established it certainly can¬ 
not be said that as a matter of law negligence was 
shown, and nothing else would justify setting aside 
the verdict. 

See cases cited above under “ Fourth 
Point.” 


SIXTH POINT. 

The judgment and order appealed 
from should be affirmed, with costs. 

HENRY A. ROBINSON, 
Attorney for Defendant-Respondent, 
621 Broadway, 

New York. 


Henry Melville,- 

Charles F. Brown, 

Of Counsel. 
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jftptmt Court, 

COUNTY OF NEW YORK. 


Adelia Wise, individually and 
as Executrix of the Last Will 
and Testament of Benjamin 
Wise, deceased, and others, 

Plaintiffs-Respondents, 


\ 


against 


V 


'The New York Elevated Rail¬ 
road Company and The Man¬ 
hattan Railway Company, 

Defendants. 


3 


Statement. 

This action was begun by the service of the 
summons and complaint upon the defendants on 3 
the 4th day of August, 1894. Issue was joined by 
the servise of the answer ol the defendants on the 
31st day of August, 1894. 

The original plaintiff having died, by an order 
entered herein on the 24th day of August, 1900, 
the action was revived and continued in the 
names of Adelia Wise, individually and as exe¬ 
cutrix of the last will and testament of Benjamin 
Wise, deceased, Ella L. Hendrickson, Loretta M. 
Ireland and Alvin B. Wise. 

By an order entered herein on the 30th day of 
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4 January, 1897, Charles A. Gardiner was substi¬ 
tuted as attorney for the defendants in the place 
of Davies, Stone and Auerbach. 

There has been no other change of parties or 
attorneys since the commencement of this action. 


SUPREME COURT OF THE STATE OF NEW 
YORK. 

Place of Trial, City and County of New York. 


5 


' N 

Benjamin Wise, 

Plaintiff, 


against 


\ Summons. 


The New York Elevated Rail¬ 
road Company and The Man¬ 
hattan Railway Company, 

Defendants. 


To the above named Defendants: 

You are hereby summoned to answer the com¬ 
plaint in this action, and to serve a copy of your 
answer on the Plaintiff’s Attorneys within twenty 
days after the service of this summons, exclusive 
of the day of service; and in case of your failure to 
appear, or answer, judgment will be taken against 
you by default, for the relief demanded in the 
complaint. 

Dated New York, August 8, 1894. 

Smith & Bowman, 
Plaintiff’s Attorneys, 

Office and Post Office Address, 

No. 38 Park Row, 
New York City, N. Y. 
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SUPREME COURT OF THE STATE OF NEW 7 
YORK. 

Place of Tbial, City and County of New York. 


Benjamin Wise, 

Plaintiff, 


against 

The New York Elevated Rail¬ 
road Company and The Man¬ 
hattan Railway Company, 

Defendants. 


L Complaint. 


j 


8 


The plaintiff, by Smith & Bowman, his attorneys, 
complains against the defendants, and for a cause 
of action alleges upon information and belief: 

I. —That each of the defendants is a domestic 
corporation, organized and existing under the laws 

\ of the State of New York, and has its place of 

business in the City of New York. 

II. —That at all the times hereinafter stated he 
was and yet is seized and possessed in his own 
right in fee simple of 

All that plot of land situated in the Nineteenth 
Ward of the City of New York, bounded and con¬ 
taining as follows: Beginning at a point on the 
westerly side of the Third avenue, distant seventy- 
five feet five inches southerly from the south¬ 
westerly corner of Fifty-third street and Third ave¬ 
nue; running thence southerly along the westerly 
side of the Third avenue sixteen feet eight inches; 
thence westerly and parallel with Fifty-third 
street one hundred and one feet eight inches; 
thence 'northerly and nearly parallel ,i with the 
Third avenue about sixteen feet eight inches; and 
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10 thence easterly and parallel with Fifty-third 
street one hundred feet nine inches to the place of 
beginning. Being the same premises heretofore 
conveyed to this plaintiff by one Joseph White- 
head by deed dated the 30th day of October, 1860, 
and recorded in the office of the Register of the 
City and County of New York, in Liber 820 of 
Conveyances, at page 614, and which premises are 
commonly known as No. 86$ Third avenue, in the 
City of New York. 

III.—That Third avenne is a public street, and 
was laid out, formed and opened under and in 
pursuance of the provisions of the Act entitled 

11 “An Act to reduce several laws relating particn* 
larly to the City of New York into one Act,’ 5 
passed April 9th, 1813, and the statutes amenda¬ 
tory of and supplemental to said Act. 

That the plaintiff and his predecessors in title 
have paid assessments for the curbing, sewering, 
paving, grading, flagging and widening of said 
Third avenne, and have paid .large sums of money 
to the City of New York, for other assessments 
and taxes upon said premises, in reliance upon the 
right to have the full enjoyment of said street as 
a public street, as hereinafter mentioned. 

That the interest and title which the City of 

12 New York has in and to said Third avenue was 
acquired and received by the said City in trust for 
the maintenance of said street as a public street 
and highway, and in such manuer as public streets 
or highways are generally used and maintained. 
And plaintiff avers and alleges that he is seized 
and possessed of an easement in said street to that 
extent, and as hereinafter stated, and is entitled 
to the right to have said Third avenue kept and 
used as a public street, and only as such, and the 
right to the free and undisturbed enjoyment of 
the same for the purpose of light, air and ventila¬ 
tion of the said premises and of the right to the 
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free and uninterrupted passage along the said 13 
street as a public street for the benefit of said 
premises, and of the free and unimpaired access to 
the said premises, and to be protected against 
interference with the enjoyment by plaintiff and 
by the said premises of such rights and advan¬ 
tages, and to be protected against any use or ap¬ 
propriation of said street for or by a nuisance, or 
for any purpose detrimental to the quiet enjoy¬ 
ment and occupation thereof, not required for the 
use of said street as a public street. 

IV. —That as an incident and appurtenant to 
plaintiff’s ownership and occupancy of said premises 
the plaintiff had and yet has in said Third avenue ^ 
fronting his said premises above described, the 
right, interest and easement to their free and un 
impaired use, for the usual and ordinary purposes 

of a public street or highway, and to exemption 
from noise, odors, influx of smoke, dust and cin¬ 
ders, obstructions, extraordinary jarrings and such 
other disturbances and annoyances as are not 
incident to or connected with the ordinary use of 
a public street, and to the unobstructed ingress 
and egress to and from said premises, and to all 
other rights, privileges, benefits and advantages to 
which the owners of property abutting on any of 
the public streets in said City of New York are 15 
entitled in and to said streets, and which plaintiff 
would have enjoyed, but for the wrongful acts of 
the defendants as hereinafter set forth. 

V. —That upon the said premises there was 
during the times hereinafter mentioned and now 
is, erected a large and valuable four-story building 
used for store or business purposes in the 'first- 
story and basement thereof and for dwelling pur¬ 
poses in the upper stories. 

VI. —That the defendant The New York Ele¬ 
vated Railroad Company is the owner of a railroad 
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16 running through Third avenue aforesaid and 
through other streets and avenues in the City of 
New York, and past and in front of plaintiff’s 
premises aforesaid. 

VII. —That the said railroad is now and has 
been since the month of Jane, 1879, in possesion 
of and operated by the defendant The Manhattan 
Railway Company, as the lessee of .the defendant 
The New York Elevated Railroad Company. 

VIII. —That the rights of the said defendant 
The Manhattan Railway Company, as such lessee* 
are derived from a certain agreement and lease 

17 made by the said The New York Elevated Rail¬ 
road Company to the said The Manhattan Railway 
Company, duly recorded in the office of the 
Register of the City and County of New York, and 
a certain contract modifying the said lease in re¬ 
spect to the rents payable thereunder. 

IX. —That the defendant The New York Elevated 
Railroad Company for some time prior to June, 
1879, had constructed and had then operated in 
said Third avenue in front of said premises a 
railroad of substantially the Jsame construction as 
it now is. Said railroad is supported by lines of 
columns placed in the said Third avenue, and said 

18 columns support cross girders and frameworks, 
upon which are laid railroad tracks. That the 
trains and locomotives of said defendants, in 
passing plaintiff's said premises, and in stopping 
in front thereof, produce and have hitherto pro¬ 
duced a flickering and obscurity in the light, and 
deprive, and have hitherto deprived, plaintiff of 
the beneficial use of such light as does come to 
said premises. 

That since on or about the month of June, 1879* 
the said railroad and tracks have been operated 
and used by The Manhattan Railway Company, with 
the consent of the The New York Elevated Rail- 
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toad Company. That the operation of said railroad 
is not a public use of said street authorized by law, 
and amounts to a pnrpresture of said street. 

That the defendants have built additions to the 
said structure originally erected in front of plain¬ 
tiff’s said premises, which constituted new 
structures and obstructions, and the same were of 
new, special and additional damage to the plain¬ 
tiff. That the defendants from time to time since 
the original building of the road along Third 
(avenue in front of plaintiff's said premises, began 
to run, and have since continued to run. additional 
cars and engines in excess of the number origin¬ 
ally run, and run the same with greater frequency 20 
and run the same in such a manner as to cause 
hew and additional damage to plaintiff. 

That the said structure, as it now exists and as 
above described, has been erected and maintained 
without legal right, and is a special nuisance and 
injury to plaintiff and his premises. 

X. —That on the said road thus constructed the 
defendants every day and night have ran and do 
still run many trains of cars propelled by steam 
along Third avenue in front of plaintiff's said 
premises. 

XI. —That said railroad and structure occupied 
and greatly obstructed, and still do occupy and ^ 
greatly obstruct, the said Third avenue in front of 
plaintiff’s premises and the whole length of said 
avenue above and below the said premises and the 
passageways to and from plaintiff’s said building; 
that they excluded, and still do exclude, the 
light and air from the same; that smoke escaped 
and was unnecessarily poured, and still does escape 
and is unnecessarily poured from the engines while 
standing in front of his said premises and moving 
along in front of the same; also grease, oil, water, 
cinders, ashes and other objects fell and were 
unnecessarily poured, and still fall and are un» 
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22 necessarily poured, from trains standing or passing 
in front of his said premises upon his said 
premises, and the street in front of the same. That 
the said structure caused and still does cause, an 
additional and extraordinary amount of snow and 
ice to form and lie upon the front of said building 
and premises. That the engines and trains of cars 
have made and still do make loud and disagreeable 
noises in passing, stopping and starting in front 
of plaintiff’s said premises, and they also shook 
and still shake his said building, and have caused 
and still do cause a vibration, which impaired and 
still impairs the said building and its stability. 

2 3 XII.—That said railroad and structure, imposed 
and do impose a new and ’additional burden upon 
said property not included in the easement in said 
street granted to the public, and that the Legis¬ 
lature of this State had no right to authorize the 
same without compensating plaintiff for his prop¬ 
erty thus taken. 

XIII.—That neither of the defendants have ever 
taken any proceedings to condemn the interest of 
plaintiff in front of his said premises for the use 
of a railroad such as they have maintained and 
operated and now do maintain and operate. 

24 XIV.—That the defendants intend and threaten 
to continue the use, maintenance and operation of 
their said railroad along Third avenue in front of 
plaintiff’s premises, permanently and perpetually. 

XV. —That but for the wrongful acts and injuries 
done and committed by the above named defend¬ 
ants as above set forth, the fair market value of 
the plaintiff’s premises would be upwards of 
Fifteen thousand dollars in excess of what it now 
is, and the rental value thereof would be upwards 
of One tliousaud dollars per annum in excess of what 
it now is, and that the erection of said railroad and 
structure has diminished and will continue to di- 


Digitized by ^.ooQie 


9 


minisli the said rental value of the said premises at 
least One thousand dollars per year, and plaintiff 
has already sustained damage in at least the sum of 
Fifteen thousand dollars for damages sustained by 
him up to the present time for injuries caused by 
vibration and noise and other injuries hereinbefore 
stated. 

XVI.—That the defendants have little if any 
pecuniary responsibility, and that the injuries 
complained of are and will be constant and con¬ 
tinuous, and that to prevent a multiplicity of suite, 
and to afford plaintiff adequate relief, the equit¬ 
able interference of this Court is necessary. 

20 

Wherefore, plaintiff prays that the amount of 
damages sustained by him by reason of the exist¬ 
ence of the said railroad and structure may be 
ascertained, and that he may have judgment 
against the defendants therefor, to wit: For the 
sum of Fifteen thousand ($1!>,000) dollars, and that 
the defendants and each of them may be perpet¬ 
ually enjoined and restrained from further ob¬ 
structing and encumbering the said Third avenue 
and from making any further erection in the said 
avenue in front of plaintiff’s premises. 

That said defendants may also be perpetually 
enjoined and restrained from maintaining, contin¬ 
uing or operating the said railroad and structure ^ 
now existing in the said Third avenue in front of 
plaintiff’s premises as above set forth, and may be 
compelled to take down and remove the same; and 
that plaintiff may have such other and further 
relief, with his costs, as to the Court shall seem 
equitable and proper. 

Smith & Bowman, 

Plaintiff’s Attorneys, 

38 Park ltow, 

New York City, N. Y. 
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28 city AND County of New York, ss.: 

Artemas B. Smith, on affirmation, says: That lie 
is one of the attorneys for the plaintiff in the 
above entitled action; that he has read the fore¬ 
going complaint and knows the contents thereof; 
and that the same is true of his own knowledge, 
except as to the matters therein stated to be 
alleged on information and belief, and as to those 
matters he believes it to be true. 

That deponent makes this verification on behalf 
of the plaintiff as his attorney, because the plaintiff 
is not now within the County of Kings, in which 
County deponent resides, nor within the County of 

29 New York, in which County deponent has his office 
for the transaction of business. 

The sources of deponent’s information, ana .the 
grounds of his belief as to all matters not alleged 
upon his knowledge, are statements made to him 
by the plaintiff and an examination of the records 
and papers relating to plaintiff’s title to the 
premises described in the complaint. 

(Sgd) A. B. Smith. 

Affirmed before me this lltb ) 

day of August, 1894. ) 

A. L. Henthorn, 

Notary Public (No. 273), 

99 New York County. 
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SUPREME COURT, 
County of New Took. 


Benjamin Wise, 

Plaintiff, 


against 


w 

SS^ThirdAvc. 


The New York Elevated Rail¬ 
road Company and The Man¬ 
hattan Railway Company, 

Defendants . 


("Answer. 


32 


The defendants above named answering the com¬ 
plaint of the plaintiff herein: 

First.— Deny any knowledge or information 
sufficient to form a belief as to each and every 
allegation contained in the second, fonrth, fifth, 
eleventh, twelfth, fourteenth and fifteenth para¬ 
graphs of the complaint herein. 

Second. —Admit the allegation contained in the 
third paragraph of the complaint herein that 
Third avenue is a public street in the City of New 
York, but deny any knowledge or information 
sufficient to form a belief as to each and every ^ 
other allegation contained in the third paragraph 
of the complaint herein. 

Third.— Deny any knowledge or information 
sufficient to form a belief as to the allegation con¬ 
tained in the sixth paragraph of the complaint 
herein, that the defendant The New York Elevated 
Railroad Company is the owner of a railroad run¬ 
ning past and in front of the plaintiff’s premises. 

Fourth.— Deny that the description of the ele¬ 
vated railroad structure of the defendants in said 
street given in the ninth paragraph of the.com- 
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84 plaint herein is a correct description thereof; also 
deny any knowledge or information sufficient 
to form a belief as to each and every 
allegation contained in the ninth paragraph 
of the complaint herein beginning with 

the words “that the trains” and extending to and 
including the words “to said premises;” also deny 
the allegation contained in the ninth paragraph of 
the complaint herein that the operation of said 
railroad is not a public use of said street authorized 
by law; also deny any knowledge or information 
sufficient to form a belief as to the allegation con¬ 
tained in the ninth paragraph of the complaint 
95 herein that the operation of said railroad amounts 
to a purpresture of said street; also deny any 
knowledge or information sufficient to form a be¬ 
lief as to each and every allegation contained in the 
ninth paragraph of the complaint herein begin¬ 
ning with the words “that the defendants” and ex¬ 
tending to and including the words “damage to 
the plaintiff;” also deny any knowledge or infor¬ 
mation sufficient to form a belief as to the allega¬ 
tion contained in the ninth paragraph of the com- / 

plaint herein that the defendant since the original \ 

building of the road in front of plaintiff’s premies 
began to run and have conlinued to run additional 
cars and engines in excess of the number origin- 
88 ally run and have run the same in such a manner 
as to cause new and additional damage to the 
plaintiff; also deny the allegation contained in the 
ninth parargaph of the complaint herein that the 
said structure as it now exists and as described in 
the complaint herein has been erected without 
legal right; also deny any knowledge or informa¬ 
tion sufficient to form a belief as to the allegation 
contained in the ninth paragraph of the complaint 
herein that said structure is a special nuisance 
and injury to the plaintiff and his premises. 

Fifth.— Deny any knowledge or information 
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sufficient to form a belief as to the allegation con- 37 
tained in the tenth paragraph of the complaint 
herein that the defendants run trains of cars pro¬ 
pelled by steam in front of plaintiff’s premises. 

Sixth. —Deny any knowledge or information 
sufficient to form a belief as to the allegation con¬ 
tained in the thirteenth paragraph of the complaint 
herein that the plaintiff has a certain interest in 
said street in front of said premises. 

Seventh.— Deny the allegation contained in the 
sixteenth paragraph of the complaint herein that 
the defendants have little, if any, pecuniary re¬ 
sponsibility; also deny the allegation contained in 
the sixteenth paragraph of the complaint herein 
that the eqnitable interference of this Court is 
necessary; also deny any knowledge or informa¬ 
tion sufficient to form a belief as to each and every 
other allegation contained in the sixteenth para¬ 
graph of the complaint herein. 

Eighth.— Allege that the said railway was con¬ 
structed according to law, and with the greatest 
care and skill, and that the said railway has been 
maintained and operated, and still is maintained 
and operated, according to law, and with the 
greatest care and skill; and that the locomotives 
and cars used thereon have the best known appli¬ 
ances for that purpose, and that the engineers and 39 
workmen employed thereon are skilful and dili¬ 
gent in the performance of their several duties. 

Ninth— Allege that the said structures were 
erected for an elevated railway through said 
street, pursuant to the laws of the State of New 
York, and deny that such erection was made in 
violation of the Constitution of the State of New 
York, or of the United States, or in violation of any 
contract between the City of New York and the 
plaintiff, or those from whom he derived title, or 
any other person whomsoever, or in breach of any 
trust whatever. 
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40 Tenth. —Allege upon information and belief,that 
the plaintiff,is not and never has been in possession 
of the bed of said 3d avenue adjoining and abutting 
upon said premises to the centre of said street, or 
of any easement or right therein whatever, other 
than such as is common to the public. 

Eleventh.— Allege that the construction of said 
railway structure in said street was begun by the 
New York Elevated Railroad Company in or about 
the year 1877, and the same was continued until 
the same was fiuished, in or about the year 1878; 
that the operation of said elevated railway was 
begun in or about the year 1878, and that the 

41 same has been continued from that time to the 
present; and defendants allege, upon information 
and belief, that the plaintiff or his predecessor or 
predecessors in title, during all the time witnessed 
the said construction and operation, but made no 
objection or remonstrance against the same, or 
interferred in any way to prevent the same; and 
defendants allege, upon information and belief, 
that the plaintiff herein is debarred by his own 
Negligence and acquiescence, and by the negli¬ 
gence and acquiescence of his predecessor or pre¬ 
decessors in title, and by the lapse of time from 
maintaining this action. 

JO 

Twelfth.— Allege upon information and belief, 
that for the pretended injuries or cause of action 
alleged in the complaint, the plaintiff has a com¬ 
plete and adequate remedy at law, and that the 
plaintiff has no right to invoke theeqnitable inter¬ 
ference of this Court. 

Thirteenth.— Said defendants allege that the 
defendant herein, the Manhattan Railway Com¬ 
pany, is a corporation duly incorporated, organized 
and existing under and by virtue of an act of the 
Legislature of the State of New York, passed June 
18, 1875, being Chapter 606 of the Laws of 1875, 
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and the acts amendatory thereof and supplemental 
thereto; that said The New Yoi’k Elevated Rail¬ 
road Company, was duly incorporated and 
organized as a corporation under and by virtue of 
acts of the Legislature of the State of New 
York; being Chapter 140, Laws of 1850; Chapter 
'697, Laws of 1860; Chapter 489, Law of 1867; 
Chapter 855, Laws of 1868; Chapter 595, Laws of 
1875, and Chapter 606 of the Laws of 1875, and 
the acts amendatory thereof and supplemental 
thereto; that in accordance with the provisions of 
Chapter 606 of the Laws of 1875, five Commis¬ 
sioners were duly appointed by the Mayor of the 
City of New York, all of whom accepted the ap- 44 
pointment; that such proceedings were thereupon 
had by the said Commissioners, that they did fix, 
determine and locate a route for said The New 
York Elevared Railroad Company; that in the 
route so designated was the said 3d avenue in 
front of the premises described in the complaint 
herein. The said Commissioners did decide upon 
a plan for the construction and operation of a rail¬ 
way with all the necessary sidings, side tracks, 
stations, switches, turnouts, platforms, stairways, 
and all the necessary appurtenances and appliances 
belonging to the construction of an elevated steam 
railway along llie said route, and did impose upon 
and in respect to the building and operating of the 
said railway, with its appurtenances and appli¬ 
ances, certain conditions and requirements set forth 
in a certain resolution duly passed by said Com¬ 
missioners and tiled in the office of the said Mayor 
of the City of New York; that on or about the 
6 th day of September, 1875, the Mayor, Aldermen 
and Commonalty of the City of New York duly 
consented to the erection, maintenance and opera¬ 
tion of the said railway and all the appurtenances 
and appliances belonging thereto, including the 
appurtenances and appliances described in the 
complaint herein of said The New York Elevated 
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4® Railroad Company, along the route designated as 
aforesaid; that said The New York Elevated Rail¬ 
road Company, made and executed a lease of its 
railway to the defendant herein, The Manhattan 
Railway Company, as alleged in the complaint 
herein and as hereinafter set forth; that by virtue 
of the several acts of the Legislature aforesaid, 
and the acts amendatory thereof and supplemental 
thereto aforesaid, and by virtue of the authority 
and consent of the State of New York and the 
corporation of the City of New York granted to 
and conferred upon the Manhattan Railway Com¬ 
pany and The New York Elevated Railroad Com- 
47 pany, as aforesaid, said companies were and are 
duly authorized to build all foundations, super¬ 
structures, and every other structure built by said 
The New York Elevated Railroad Company, or by 
the defendant, the Manhattan Railway Company, 
and described in the complaint herein and that the 
said railway structures, stations, stairways, plat¬ 
forms, sidings, switches and all the necessary ap¬ 
purtenances and appliances belonging thereto or 
connected with the maintenance and operation of 
said railway, authorized as aforesaid, were con¬ 
structed according to law and with the greatest 
care and skill, and in accordance with the plans, 
specifications and requirements of the Commis- 
sioners aforesaid; and that the said The New York 
Elevated Railroad Company, and the said Man¬ 
hattan Railway Company, have not constructed, 
nor has either of them constructed, maintained or 
operated any structure in front of or adjacent to 
the said premises that is not absolutely necessary 
to the construction, maintenance and operation of 
the said railway; that said companies were and 
are duly authorized to equip said railway with cars, 
locomotives and other incidents of an elevated 
steam railway, as they have been equipped, and to 
use and operate the said structures as they have 
been used and operated, and that said construe- 
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tion, use and operation have been made in the 49 
most careful and skilful manner in which it was 
and is possible to construct, use and operate the 
same in the street mentioned in the complaint 
herein; that prior to the 3d day of February, 
1890, the Manhattan Railway Com|)any was the 
lessee of all the railroads of The New York Ele¬ 
vated Railroad Company, and that, being such 
lessee, it took a surrender or transfer of the capital 
stock of the stockholders of the said The New 
York Elevated Railroad Company, and issued in 
exchange therefor stock in its own company, upon 
the terms and conditions agreed upon between the 
said two corporations; that prior to the said 3d of 50 
February, 1890, the whole of the said capital stock 
of the said The New York Elevated Railroad Com¬ 
pany, was surrendered or transferred in exchange 
for stock in said Manhattan Railway Company, as 
aforesaid; that thereupon and on or about the 
third day of February, 1890, a certificate of the 
said facts was duly filed in the office of the Secre¬ 
tary of State, under the common seal of the Man- 
x hattan Railway Company; that thereupon the 

estate, property, rights, privileges and franchises 
of the said The New York Elevated Railroad 
Company became vested in, and they were, and 
they now are, and of right ought, to be, held, g^ 
exercised and enjoyed by the Manhattan Railway- 
Company, in its own name, as fully and entirely, 
without change or diminution, as the same were 
before held by the said The New York Elevated 
Railroad Company. 

Fourteenth.— These defendants fnrilieranswer 
ing allege upon information and belief, that before 
the commencement of this action, and on or about 
the 6th day of June, 1893, Benjamin Wise, being 
then the alleged owner of the premises described 
in the complaint herein, together with Delia Wise, 
his wife, executed, duly acknowledged and de* 
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52 livered to George N. Williams a mortgage xrpon 
the premises described in the complaint herein to 
secure the payment of a large sum of money, to 
wit, the sum of $5,000 with interest; that said 
mortgage was duly recorded in the office of the 
Register of the City and County of New York, 
that the same remains undischarged of record and 
that the owner thereof has not been made a party 
to this action. 

Fifteenth.— These defendants further answer¬ 
ing, allege that on or about the 16th day of Febru¬ 
ary, 1876, Benjamin Wise, being then the alleged 
owner of the premises described in the complaint 
58 herein and known as No. 868 Third avenue, in the 
City of New York, filer! with the Rapid Transit 
Commissioners of the City of New York, appointed 
under Chapter 606 of the Laws of 1875, an affidavit 
in which said Wise declared that he was owner of 
No. 868 Third avenue, and that learning that The 
New York Elevated Railroad Company had decided 
to build its road upon Third avenue over the 
carriageway, he approved of confirming the right 
of said Company to continue its lines of road, as 
authorized by the Commissioners under Chapter 
606 of the Laws of 1875, and said Wise further de¬ 
clared, under oath, that he believed that the con- 
54 struction and operation of said railroad would be a 
public benefit and not injurious to his property; 
that said affidavit is on file, with other records be¬ 
longing to said Commissioners, in the office of the 
Clerk of the County of New York. 

Sixteenth.— Said defendants further answeriug 
allege that the elevated railroad structure in 3d 
avenue in the vicinity of the lot of land mentioned 
or described in the complaint, was constructed, 
and the operation of a railroad thereon was com¬ 
menced with full legislative and municipal author¬ 
ity in or about the year 1877, by the New York 
Elevated Railroad Company, under a claim of law 
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fnl authority an dright to construct and operate the 55 
said railroad without incurring liability to abut¬ 
ting property owners and under the claim that no 
private property was taken thereby; that at that 
time no final judicial decision had been made, hold 
, ing that there were any property rights in the 

streets of the City of New York, appurtenant to 
lots abutting thereon, which were or would be 
taken by such construction or operation, that 
plaintiff or his predecessors in title, at and before 
that time, owned the said lot of laud and knew or 
had credible information of the commencement of 
the construction of said structure, the progress 
thereof before and until completion, and the iuten- 
tion to operate a railroad thereon, but made no ob¬ 
jection or remonstrance at or before the time of the 
completion of said structure and the commence¬ 
ment of said operation; that great expense was 
incurred in the construction of said structure and 
the equipment of said railroad, which would not 
have been incurred with a knowledge of the 
liability which the plaintiff seeks to establish and 
"\ enforce by this action; that plaintiff or his pre¬ 

decessors in title, at all times, until the commence¬ 
ment of this action, acquiesced in the construction 
and maintenance of said structure in said vicinity, 
and the operation of a railroad thereon, and in the 
claim of said company and of said defendant that ^ 
no private property was taken by the said con¬ 
struction and maintenance and has manifested such 
acquiescence, by a series of acts whereby he is 
estopped from questioning the title of the defend¬ 
ants, and of said Company, and of either of them, 
and from questioning the right of the defenants, 
and of said Company, and of either of them, to 
maintain the said structure and continue said oper¬ 
ation, and is barred of all claim to equitable relief 
in this action. 

Seventeenth.— Said defendants, further an- 
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68 swering, allege upon information and belief, that 
the property of the plaintiff alleged in the com¬ 
plaint herein to have been taken, used, interfered 
with, occupied, impaired, abridged or destroyed, 
by reason of the construction, maintenance and 
operation of the elevated railroad of the defendant 
is of merely nominal value, and of a value not 
greater than the sum of six cents. 

Eighteenth. —And the defendants, further 
answering, allege that the elevated road in the 
vicinity of the plaintiff’s premises was constructed 
and has been operated in pursuance of legislative 
and municipal authority, and subserves the public 
interests in the transportation of a vast number of 
passengers daily; that the proprietary interests of 
the plaintiff in the street in front of the premises de¬ 
scribed in the complaint are merely of nominal value; 
that by j udgments of this Court the defendants have 
heretofore acquired a right, in consideration of the 
payment of the value of property taken by the 
maintenance and operation of their road, to main¬ 
tain their structure and continue to operate their 
road in perpetuity, in many localities in the City 
of New York; that the right which the defendants 
have thus acquired in pursuance, and upon the 
faith of judgments of this Court, would be greatly 
60 impaired in value by the absolute refusal of the 
right to maintain their structure and continue the 
operation of the road in front of the plaintiff’s 
premises; that the rights of the plaintiff as 
against the defendants can be adequately adjusted 
by the payment of a sum of money to be de¬ 
termined by commissioners of appraisal appointed 
in proceedings taken under the condemnation law 
constituting the value of the property rights 
takeu and appropriated by the defendant by the 
maintenance of their structure and the operation 
of their road in front of the plaintiff’s premises; 
that great public inconvenience and suffering would 
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be caused by the granting of an unconditional 
injunction against the continued maintenance of 
the defendants’ structure and the operation of 
their road in front of the plaintiff’s premises, and 
that the defendants are willing, upon a proper and 
lawful valuation to be made as aforesaid of the 
property rights of the plaintiff, if any, taken by the 
defendants by means of the construction and opera¬ 
tion of their road in front of the plaintiff’s premises, 
to pay the amount of such valuation to the 
plaintiff. 

Nineteenth.— Allege upon information and 
belief, that the pretended cause or causes of action ^ 
set forth in the complaint herein did not, nor did 
any of them, accrue to the plaintiff herein, or to 
his predecessor or predecessors in title, within six 
years next preceding the commencement of this 
action. 

Twentieth.— Allege upon information and be¬ 
lief, that the pretended cause or causes of action 
set forth in the complaint herein did not, nor did 
any of them, accrue to the plaintiff herein, or to 
his predecessor or predecessors in title, within ten 
years next preceding the commencement of this 
action. 

Wherefore, the defendants pray that the com- 
plaint be dismissed, with costs, and for such other 
and further relief as to the Court may seem just, 
and’as an alternative defendant, while adhering to 
their allegation that the property rights of the 
plaintiff in the street in front of his premises taken 
by the maintenance and operation of the defend¬ 
ants’ road are merely of nominal value, pray that 
if the Court determine that an injunction should 
issue herein, restraining the defendants from con¬ 
tinuing to maintain their structure and operate 
their road in front of the plaintiff’s premises, such 
injunction be granted subject to a condition that 
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64 it shall not become operative if within a reasonable 
time to be fixed, the defendants pay to the plain¬ 
tiff the value of the right to maintain and operate 
their railroad, to be determined by commissioners 
of appraisal appointed in proceedings taken under 
the condemnation law. 

Davies, Stone & Auerbach, 
Attorneys for Defendants, 

32 Nassau Street, 
New York City. 


State of New York, ) . 

05 City and County of New York, f 8 ' * 

Daniel W. McWilliams, being duly sworn, 
deposes and says:. That he is Secretary and 
Treasurer of the Manhattan Railway Company, 
one of the defendants herein; that he has read the 
foregoing answer, and that the same is true to the 
knowledge of deponent, except as to the matters 
therein stated to be alleged on information and 
belief, and that as to those matters he believes it 
to be true. 

That the reason why said answer is not verified 
by said defendant is that said defendant is a 
domestic corporation; that deponent has derived 
66 his knowledge of the facts above set forth from 
employees, agents and officers of said defendant, 
and from information acquired by him in the per¬ 
formance of his duties as Secretary and Treasurer 
as aforesaid. 

Danl. W. McWilliams. 

Sworn to before me this 5tli) 

day of October, 1894. f 

C. W. Field, 

Notary Public, 

Kings County. 

Certificate filed in N. Y. and Westchester 
Counties. 
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I 

At a Special Term, Part I of the Su¬ 
preme Court of the State of New 
York, held at the County .Court 
House, in the Borough of Man • 
hattan, New York City, on the 
24th day of August, A. D. 1900. 

Present—Hon. John J. Freedman, Justice. 


Benjamin Wise, 

Plaintiff, 

against 

The New York Elevated Rail¬ 
road Company and The Man¬ 
hattan Railway Company, 

Defendants. 


Order Reviving 

Action. 03 


On reading and filing the notice of motion on 
behalf of Adelia Wise, as the executrix of the last 
will and testament of Benjamin Wise, deceased, 
who was the plaintiff in this action, and her affi¬ 
davit verified August 10th, 1900; and the two affi¬ 
davits of Mr. Artemas B. Smith, verified August 
10 th and August 23d, 1900, respectively, and it 
appearing thereby that the plaintiff in this action 
departed this life on the 26th day of August, in 
the year 1897, and since the commencement of 
this action, leaving his last will and testament, 
which has been duly admitted to probate by the 
Surrogate of the County of Kings; and that in and 
by said will the property mentioned and described 
in the complaint in this action was devised to the 
said Adelia Wise, to have and to hold the same 
for and during the term of her natural life, during 
which term she is entitled to have the entire 
income therefrom, and whereby she is also entitled 
to use so much of the principal as may be neces- 
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70 .sary for her proper maintenance and support, if 
the said income shall not be sufficient therefor; 
and by which instrument the said property is 
further devised, after the decease of said Adelia 
Wise, to the three children of the said Benjamin 
Wise, namely, Loretta M. Ireland, Ella L. 
Hendrickson and Alvin B. Wise, to have and to 
hold the same to their own use and share and share 
alike, and by which said will said Adelia Wise was 
appointed to be executrix of said estate, and that 
she has been duly appointedsnch executrix and is 
now so acting, and that the said three children and 
devisees of the said Benjamin Wise, deceased, 
'll above named, are now living and of full age, and 
sound mind, and have not parted with their 
interest under said will in said property in any 
manner, excepting to execute a mortgage thereon 
for $3,000 to Arthur D. Williams, of the Borough 
of Manhattan, of the City of New York; and upon 
all the pleadings and proceedings in this action; 
and on motion of Smith & Bowman, attorneys for 
the said Adelia Wise, individually and as execu¬ 
trix as aforesaid, the defendants not opposing this 
motion; it i3 

Ordered, that this action be, and it hereby i9, 
revived and continued in the name of Adelia 
Wise, individually and as executrix of the last 
72 will and testament of Benjamin Wise, deceased, 
plaintiff, against the same defendants, and that 
the three children and devisees of the said Benjamin 
Wise, deceased, namely Ella L. Hendrickson, 
Loretta M. Ireland and Alvin B. Wise, may also 
unite with the said Adelia Wise as plaintiff in this 
action; or if they, or any of them, refuse to so join 
as plaintiffs, then such as refuse may be made de¬ 
fendants; and further, that the plaintiffs be per¬ 
mitted within twenty days after entry of this order 
to serve a supplemental complaint, setting up the 
facts as to the death of the original plaintiff and 
the devolution of the title of the premises involved 
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in this action, or to amend the complaint as the 
plaintiffs may i?e advised, which wifh the answers 
thereto, shall he without prejudice to the notices 
pf trial heretofore served, and the note of issue 
heretofore filed, but the recitals of fact hereiube- 
fore contained shall not be conclusive upon the 
trial of this action. 

Enter, 

(Sdg.) John J. Freedman, 

J. 8. C. 

Endorsed: “Filed August 25, 1902. ,? 


\ 

I 


74 

N, Y. SUPREME COURT, 

County of New York. 


Adelia Wise, individually and 
as the Executrix of ,the Last 
Will and Testament of Ben¬ 
jamin Wise, deceased, Loretta 
M. Ireland, Ella L. Hendrick 
son and Alvin B. Wise, 

Plaintiffs . 

against 

•The New York Elevated .Com¬ 
pany and The Marljtajtt^h 
Railway Company, 

Defendants. 


Supplemental 

Complaint. 


75 


Plaintiffs above named, ior a supplemental com¬ 
plaint in addition to the complaint heretofore 
served herein, allege, upon information .and 
belief. 

First. --That Benjamin Wise, the orginal plaintiff 
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76 in this action was continuously seized and pos¬ 
sessed of the premises described in the complaint 
herein at the time of the commencement of this 
action and until the date of his death on the 26th 
day of August in the year 1897. 

Second.— Said Benjamin Wise, plaintiff, died 
on the day last above mentioned leaving his last 
will and testament which be had in his lifetime 
duly executed, published and declared as a good 
and valid will of real and personal property ac¬ 
cording to the -laws of this State of New York; 
that after his death to wit; on the third day of 
September in the year 1897, the said will was duly 

77 admitted to probate by the Surrogate’s Court of 
the County of Kings, in which County the said 
Benjamin Wise resided at and prior to the time 
of his death; that the said will of said Benjamin 
Wise as aforesaid duly admitted to probate was 
and is in the words and figures following: 

Know all men by these present: that I, 
Benjamin Wise, of the City of Brooklyn, 
County of Kings, and State of New York, do 
hereby make, publish and declare this my Last 
Will and Testament, as follows: 

First.—I do hereby give, devise and bequeath 
to my wife Adelia Wise, all of my estate and 
property of every kind; to have and to hold the 
same for and during the term of her natu¬ 
ral life, and during said term she shall have the 
entire income of said estate, and also be entitled 
to use so much of the principal as may be neces¬ 
sary for her proper maintenance and support, if 
the said income shall not be sufficient therefor; 
and I also give and grant to my said wife, power 
and authority to sell and dispose of any and all of 
my estate and property of every kind and to rein¬ 
vest the same at her pleasure. 

Second. —After the death of my said wife I give 
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and bequeath to my son Alvin B. Wise, the sum 
of One thousand dollars ($1,000). 

Third.— All the rest, residue and remainder of 
my estate that shall remain after the decease of 
my wife and the payment of the aforesaid legacy 
to my son, I give, devise and bequeath to my 
three children, to wit: Ella, the wife of James 
F. Hendrickson, of Brooklyn aforesaid; Loretta, 
the wife of George E. Ireland, of the same place; 
and my said son, to have and to hold the same 
to their own use, share and share alike. 

Fourth.—I do hereby nominate, constitute and 
appoint my wife, Adelia Wise, to be the sole exec- 80 
utrixof this my Last Will and Testament, and I 
request that she be allowed to act as such execu¬ 
trix without giving any security. 

Lastly.—I hereby revoke and declare null and 
void all other Wills and Testaments by me at any 
time heretofore made. 

In Witness Whereof, I, Benjamin Wise, 
have to this my Last Will and Testament, consist¬ 
ing of two sheets of paper, subscribed my name 
and set my seal this First day of February, 
in the year of our Lord, one thousand eight hun¬ 
dred and ninety-two. pi 

Benjamin Wise. (Seal.) 

Witnesses: 

A. L. Henthorn. 

Jno. S. Comfort. 


Subscribed by the said testator Benjamin Wise 
in the presence of each of us, and at the same time 
declared by him to us to be his last will and Tes- 
timent, and thereupon we, at the request of said 
testator, sign our names hereto, as witnesses, this 
1 st (First) day of February, one thousand eight 
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82 hundred atid' ninety-two, at the City of New 
York. 

A. I*, Henthorn, residing at 19 Park Place, 

N. Y. City. 

Jno. S. Comfort, residing at 570 Lafayette, 

Ave., Brooklyn, N. Y, 

Third. —That these plaintiffs are the same per¬ 
sons mentioned and described in the said will as 
devisees, legatees and executrix respectively. 

That on the third day of September, in the year 
1897, letters testamentary upon said will were 
duly granted and issued by the Surrogate of the 
88 County of Kings to this plaintiff Adelia Wise; 
that she, the said plaintiff Adelia Wise, accepted 
the said trust and has continued to the present 
time in the administration thereof, and is now 
the sole acting executrix of and under the said 
will. 

Fourth. —That on the said 26th day of August in 
the year 1897, these plaintiffs became seized in, 
and possessed of, certain estates and interests in 
the lands and premises described in the complaint 
respectively, as follows: 

I. —This plaintiff Adelia Wise then became seized 
g t and possessed of an estate therein for and during 

the term of her natural life, during which time she 
is and will be entitled to have the entire 
income of the said estate.; and also is and 
will be entitled to use so much of the 
principal of the estate as may be neces¬ 
sary for her proper maintenance and support, if 
the said income shall not be sufficient therefor.; 
and she also had and has full power and authority 
to sell and dispose of the said lands and premises. 

II. —These plaintiffs, Loretta M. Ireland, Ella 
L. Hendrickson and Alvin B. Wise on the said 
date became seized in fee simple of said prem- 
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ises and hare been continuously seized in fee 
simple and possessed thereof to the present time, 
subject, however, to the aforesaid life estate of the 
plaintiff Adelia Wise. 

That the said premises and the several estates 
and interests of these plaintiffs therein are subject 
and subordinate to a certain mortgage thereon 
which these plaintiffs executed, acknowledged and 
deliverd to one Arthur D. Williams on the second 
day of July last past, which was on the 11th day 
of July last past recorded in the office of the Reg¬ 
ister of the County of New York in Liber 98 for 
Section five, page 295, which mortgage was given 
to secure the payment of the sum of Three thou- gg 
sand dollars with interest at five per cent, per 
annum. 

Fifth. —That the elevated railroad and railroad 
structure in Third avenue in front of the said 
premises have been continuously maintained and 
operated as an elevated railroad since the com¬ 
mencement of this action, in substantially the 
same manner as set forth in the complaint herein, 
and that the resultant injuries to and trespasses 
upon the said premises by the defendants, have 
been continued and increased since the commence¬ 
ment of this action in substantially the same man¬ 
ner set forth in the complaint herein. 87 

Wherefore, plaintiff demands judgment against 
the defendants as set forth in the complaint here¬ 
in, except the amount of the damages which they 
claim or will claim against the defendants is Seven 
thousand five hundred dollars, instead of the sum 
in the complaint contained. 

Smith & Bowman, 

Attorneys for Plaintiff, 

88 Park Row, 

Borough of Manhattan, N. Y. City. 
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88 County of New York, ss.: 

Adelia Wise being duly sworn, says,'that she 
is one of the plaintiffs in the above entitled action; 
that she has read the foregoing supplemental com¬ 
plaint, and knows the contents thereof, and that 
the same is true of her own knowledge, except as 
to the matters therein stated to be alleged on in¬ 
formation and belief, and as to those matters she 
believes it to be true. 

(sgd) Adelia Wise. 

Sworn to before me this 5th ) 
day of September, 1900. j 

A. L. Hentiiorn, 

£9 Notary Public, 

N. Y. Co. 


NEW YORK SUPREME COURT, 
County of New York. 


Adelia Wise, individually and 
as the Executrix of the Last 
Will and Testament of Benja¬ 
min Wise, deceased, Loretta 
M. Ireland, Ella L Hendrick¬ 
son and Alvin B. Wise, 

Plaintiffs\ 

against 

The New York Elevated Rail¬ 
road Company and the Man¬ 
hattan Railway Company, 

Defendants. 


The defendants above named, answering the 
supplemental complaint of the plaintiffs herein, 

Fikst. Deny any knowledge or information suffi- 


Answcr to Sup- 
l pie mental 
f Complaint. 
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SI 

cient to form a belief as to each arid every allega- 
tion contained in the first, second, third and fourth 
paragraphs of said supplemental complaint. 

Second. Deny any knowledge or information 
sufficient to form a belief as to each and every al¬ 
legation contained in the fifth paragraph of said 
supplemental complaint, beginning with the words 
“and that the resultant injuries,” and extending 
to the end of the said paragraph. 

Wherefore, defendants demand judgment dis¬ 
missing the said supplemental complaint with 
costs, with such other and further relief as in the 
premises may seem just and proper. 92 

Charles A. Gardiner, 

Attorney for Defendants, 

195 Broadway, N. Y. 


State of Nkw York, ) . 

County of New York, ) 

“Daniel W. McWilliams, being duly sworn, 
deposes and says: That he is Secretary and Treas- 93 
urer of the Manhattan Railway Company, defend¬ 
ant herein; that he has read the foregoing answer, 
and that the same is true to the knowledge of the 
deponent, except as to the matters therein stated 
to be alleged on information and belief, and that 
as to those matters he believes it to be true. 

That the reason why said answer is not verified 
by said defendant is that said defendant is a do¬ 
mestic corporation; that deponent has derived his 
knowledge of the facts above set forth from em¬ 
ployees, agents and officers of said defendant, and 
from information acquired by him in the perform- 
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94 ance of his duties as Secretary and Treasurer as 
aforesaid. 

Danl. W. McWilliams. 

Sworn to before me this 25th ) 
day of September, 1900. ) 

George E. Phelps, 

Notary Public, 

Kings County. 

Certificate filed in New York County. 


SUPREME COURT, 
New York County. 


96 


Adelia Wise, individually and 
as the Executrix of the Last 
Will and Testament of Benja¬ 
min Wise, deceased, Loretta 
M. Ireland, Ella F. Hendrick¬ 
son and Alvin B. Wise, 

Plaintiffs, - 

against 

The New York Elevated Rail¬ 
road Company, and The Man¬ 
hattan Railway Company, 

Defendants. 


Decision. 


This case having been tried at a Special Term of 
the Supreme Court of the State of New York, in 
and for the County of New York, held at Part VI 
thereof, at the County Court House, in the Bor¬ 
ough of Manhattan, City of New York, on the 
17th day of March, 1902, and the plaintiffs and 
defendants having appeared by counsel, and the 
testimony presented by both sides having been 
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07 

; duly heard and considered, the Court makes this 

decision, stating concisely the grounds upon which 
the issues of this action are hereby decided and 
determined, to wit: 

The Court decides: 

> 

That the plaintiffs, Adelia Wise, Loretta M. 
Ireland, Ella F. Hendrickson and Alvin B. Wise 
are entitled to an injunction enjoining and re¬ 
straining the defendants, and each of them, from 
maintaining and operating their Elevated Railroad 
in front of the premises, 868 Third avenue, in the 
City of New York, as the same is now constructed 
maintained and operated, and from further tres- gg 
passing upon and appropriating plaintiffs’ ease¬ 
ments of light, air and access in Third avenue 
appurtenant to said premises, in the maintenance 
and operation of said elevated railroad. 

Said injunction shall not issue for a period of 
forty (40) days after service of notice of entry of 
the judgment to be entered on this decision. 

Upon tender to said plaintiffs within forty (40) 

\ days, on a notice of at least ten (10) days, after 

service of a copy of said judgment, and notice of 
entry thereof, of the sum of nine hundred and no 
/100 dollars ($900), and interest thereon from the 
17th day of March, 1902, the date of the trial of 

* QQ 

this action, for the conveyance and release herein- 
after provided for, the plaintiffs shall deliver, or 
cause to be delivered, to the defendants a convey¬ 
ance and release duly executed by all persons hav¬ 
ing any interest in, title to, or lien upon the prem¬ 
ises No. 868 Third avenue, conveying and releas¬ 
ing to the defendants the necessary easements and 
the right to use the said Third avenue in front of 
the said premises for the maintenance of the de¬ 
defendants railroad, as at present constructed, 
maintained and operated, by the defendants, and a 
release of all future damages, by whomsoever in¬ 
curred, from the maintenance of the defendants’ 
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100 structure, and the operation of the defendants’ 
railroad in front of the plaintiffs’ premises, as the 
same is at present maintained and operated; and 
in the event that said money is so tendered to the 
plaintiff, the injunction herein provided for shall 
not issue. 

The tenders aforesaid may be made by and to the 
attorneys for the respective parties herein. 

The injunction herein granted shall be wholly in¬ 
operative if before the time fixed for the com¬ 
mencement thereof, the defendants shall have ob¬ 
tained, by purchase or due process of law, the 
right to maintain and operate their elevated rail- 
jqj road in said Third avenue, as the same is now con¬ 
structed, maintained and operated, in front of and 
adjoining the plaintiffs’ said premises. 

The Court further decides: 

That the plaintiff Adelia Wise, as ex¬ 
ecutrix of the will of Benjamin Wise, deceased, is 
entitled to recover from the defendants, jointly and 
severally, the further sum of Six hundred and fifty- 
one and no /100 dollars ($651) as and for the rental 
damages sustained by the said Benjamin Wise 
from the said 11th day of August, 1888, the date 
six years prior to the commencement of the action 
to the 26th day of Angust, 1897, the date on which 
102 aa jd Benjamin Wise departed this life, to¬ 
gether with interest on the said sum from the 17th 
day of March, 1902, the date of the trial of this 
action. 

And also that the said plaintiff, Adelia Wise in her 
own right is entitled to recover from the defendants 
jointly and severally the further sum of Three hun¬ 
dred and twenty-eight and no /100 dollars ($328) as 
and for the rental damages sustained by her, from 
the 26th day of August, 1897, the day on which 
the said Benjamin Wise departed this life, to the 
17th day of March, in the year 1902, the date of 
the trial, as the rental value of the premises afore- 
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said, together with interest from the 17th day of 103 
March, 1902. 

All of the aforesaid damages being caused by the 
maintenance and operation of the defendants’ ele¬ 
vated railroad in front of said premises. 

The Court farther decides: 

That the plaintiffs are entitled to recover the 
costs of this action to be taxed and also an addi¬ 
tional allowance of $93.95. 

The Court states the grounds of this decision to 
be as follows: 

In the latter part of the year 1860 the premises 
in suit were conveyed to Benjamin Wise, the orig¬ 
inal plaintiff, and he remained the owner in fee 
and possession of said premises until his death, on 
the 26th day of August, 1897, afterthis action had 
been commenced. That he left his last will and 
testament, bearing date the 1st day of February in 
the year 1892, duly executed. That at the time of 
the death of said Benjamin Wise he was a resident 
of the County of Kings in this State. That the 
said will was thereafter, and on the 3d day of Sep¬ 
tember 1897, duly admitted to probate by the Sur¬ 
rogates’ Court for the County of Kings, and Let¬ 
ters Testamentary thereon were duly issued to the 
plaintiff Adelia Wise, the executrix appointed in 
and by the said will. That in and by said will said 
Benjamin Wise devised and bequeathed the said 
premises to his wife, the plaintiff Adelia Wise, to 
have and to hold the same for and during the term 
of her natural life, and during said term she should 
have the entire income thereof. That after the 
death of his said wife, the plaintiff Adelia Wise, 
he gave and devised all the rest, residue and 
remainder of the estate and property, in the 
premises in suit, to his three children, the 
plaintiffs Loretta M. Ireland, Ella F. Hendrickson, 
and Alvin B. Wise, to have and to hold the same 
to their own use, share and share alike. 

That the said plaintiffs, Adelia Wise, Loretta M. 


Digitized by 



36 


106 Ireland, Ella P. Hendrickson and Alvin B. Wise 
are all now living and of full age, and sound mind, 
and have remained the owners of said premises un¬ 
der the terms and provisions of the aforesaid will 
since the date of the death of the said Benjamin 
Wise. 

As such owners of said premises the plaintiffs 
have been, and are entitled to, and have as ap¬ 
purtenant to said premises, easements of light, air 
and access in said Third avenue in front of said 
premises, said Third avenue being, and for many 
years prior to the building of the Elevated Rail¬ 
road having been, a public street in the City of 
IQ. New York. 

The defendants since prior to the construction of 
the Elevated Railroad aforesaid were, and now are, 
domestic corporations having their principal place 
of business in the City of New York. 

The defendant the New York Elevated Railroad 
Company, in the years 1877 and 1878 constructed, 
and in September, 1878, put in operation in front of 
the plaintiffs’ said premises the said elevated rail¬ 
road, and leased said railroad to the defendant the 
Manhattan Railway Company, and said last named 
company has continuously maintained and operated 
said railroad as a steam elevated railroad during 
all the time for which damages are awarded herein. 
108 That said elevated railroad as now constructed, 
maintained and operated, and as the same has 
been maintained and operated since the construc¬ 
tion aforesaid, has constituted, and now consti¬ 
tutes, a use inconsistent with the ordinary street 
use of said Third avenue, upon which plaintiffs’ 
premises are situated, and trespass upon, and ap¬ 
propriation of, plaintiffs’ easements of light, air 
and access in and to said Third avenue in front of 
and appurtenant to plaintiffs’ said premises. By 
such use the easements of light, air and access in 
and to the plaintiffs’ premises have been interfered 
with and a portion thereof taken and used by the 
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defendants without the consent Of the plaintiffs or 
their predecessor in title, and without compensa¬ 
tion having been made therefor. 

The easements of light, air and access in said 
Third avenne, appurtenant to plaintiffs’ said prem- 
„ ises, trespassed upon and appropriated by the de¬ 

fendants in the maintenance and operation of said 
elevated railroad, as aforesaid, have only a nomi¬ 
nal value, but by reason of the said trespass upou 
and the appropriation or taking of a portion of the 
plaintiffs’ said easements by the defendants in the 
maintenance and operation of their said elevated 
railroad, as aforesaid, the plaintiffs have sustained, 
and are now sustaining, consequential damages to no 
their said abutting premises not taken, and the 
the fee value of the said premises, No. 868 Third 
avenue, would have been, at the time of the trial, 

Nine hundred and no/100 dollars ($900) greater 
if said easements were not then being appropri¬ 
ated by the defendants. 

In reaching this sum the Court has considered 
and allowed, by way of dimunition thereof, all the 
\ benefits of whatsoever nature conferred upon the 

said premises by reason of the construction, main¬ 
tenance and operation of the defendants’ said 
railroad. 

By the trespass upon, and the appropriation or 
taking of, the easements aforesaid the plaintiff 
Adelia Wise, as executrix of the will of Benjamin 
Wise, deceased, has suffered, after allowing for 
all benefits of whatsoever nature, a loss of the 
rental value of said premises of the sum of seventy- 
two and no/100 dollars ($72) per annum during 
the period between the 11th day of August, 1888, 
the date six years prior to the commencement of 
this action, and August 26th, 1897, the date of 
the death of the said Benjamin Wise; and also 
the plaintiff, Adelia Wise, in her own right, has 
suffered, after allowing for all benefits of what¬ 
soever nature, a loss ir< the rental value of said 
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112 premises of the sum of seventy-two and no/100 
dollars ($72) per annum during the period between 
the date of the death of Benjamin Wise, August 
26th, 1897, and the date of the trial, March 17th 
1902. 

The injuries to the fee and rental value of plain¬ 
tiff’s said premises are constant, and will be con¬ 
tinuous so long as the elevated railroad of the 
defendants is maintained, and operated as now 
constructed, maintained and operated in front of 
plaintiffs’ said premises, and plaintiff’s easements 
of light, air and access are trespassed upon and 
appropriated as aforesaid. 

113 Tk* 8 acfc i° n was commenced on the 11th day of 
August, 1894. 

Judgment is directed in favor of the plaintiffs 
in accordance with this decision. 

Dated New York, June 4th, 1902. 

(Sgd) Jno. J. Fbeedman, 

J. S. C. 


/ 
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At a Special Term of the Supreme Court H5 
of the State of New York, Part 
VI, in and for the County of New 
York, held at the County Court 
House, in the Borough of Man¬ 
hattan, in the City of New York, 
on the 12th day of June, 1902. 

Present—Hon. John J. Freedman, Justice. 


Adelia Wise, individually and 
as Executrix of the last Will 
and Testament of Benjamin 
Wise, deceased, Loretta M. 
Ireland, Ella F. Hendrickson, 
and Alvin B. Wise, 

Plaintiffs , l 

against 

The New York Elevated Rail¬ 
road Company, and the Man¬ 
hattan Railway Company, 

Defendants. 


Judgment. 


116 


The issues in the above entitled action having 
been tried at a Special Term of this Court, Part VI, 
held by the Hon. John J. Freedman, Justice, on 
the 17th day of March, 1902, and on the 4th day 
of June, 1902, he having made his decision therein 
containing concise statements of his reasons there¬ 
for, with the direction for the entry of the judg¬ 
ment as hereinafter set forth, and the plaintiffs’ 
costs having been fixed at $229.30/100, including 
an additional allowance; now on the written con¬ 
sent of all parties, hereto annexed, and on motion 
of Smith & Bowman, attorneys for plaintiffs, it is 
hereby 
Adjudged: 

First. —That the plaintiffs Adelia Wise, as ex- 
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118 ecotrix of the will of Benjamin Wise, deceased, re* 
cover of the defendants jointly and severally the 
sum of Six hundred and fifty-one dollars ($651), 
as and for the rental damage to said premises, 
sustained by the said Benjamin Wise, and herself 
as executrix as aforesaid, from the 11th 
day of August, 1888, the date six years prior 
to the commencement of this action, to the 
26th day of August, 1897, the date of the death 
of the said Benjamin Wise; and also that the 
plaintiff, Adelia Wise, in her own right, recover 
of the aforesaid defendants jointly and severally 
the further sum of Three hundred and twenty- 
UQ eight dollars ($828), as and for the rental damage 
to said premises, sustained by her from the 26th 
day of August, 1897, the date of the death of the 
said Benjamin Wise, to the 17th day of March, 

1902, the date of the trial of this action, all and 
singular the aforesaid damages being caused by 
the maintenance and operation of the defendants’ 
elevated railroad in front of said premises. And 
further that the plaintiffs recover the sum of $135.- 
35/100 for their costs and disbursements as taxed, / 

together with an additional allowance of $93.95; ! 

hereby awarded to them; said two sums amount¬ 
ing to $229.30/100. Aud further that the plain¬ 
tiffs recover interest upon each of the aforesaid 
120 sums from the 17th day of March, 1902, the date 
of the trial of this action, until the same shall be 
paid. And also that execution may issue for the 
aforesaid sums by and in favor of the parties 
entitled to recover the same respectively. 

Secondly.— That the defendants, The New 
York Elevated Railroad Company, and the Man¬ 
hattan Railway Company, be and they hereby are 
jointly and severally enjoined and restrained from 
the further maintenance and operation of their 
railroad in front of the plaintiffs’ premises, No. 

868 Third avenue, in the City of New York, as 
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the same is now constructed, maintained and 
operated, and from further trespassing upon and 
appropriating plaintiffs’ easements of light, air and 
access in said Third avenue appurtenant to said 
premises, in the maintenance and operation of said 
elevated railroad, but said injunction shall not 
issue for a period of forty (40) days after service 
upon defendant’s attorney of a copy of this judg¬ 
ment with notice of entry thereof. 

Thirdly. —Upon tender to said plaintiffs, Adelia 
Wise, Loretta M. Ireland, Ella P. Hendrickson 
and Alvin B. Wise, within forty (40) days, on a 
notice of at least ten (10) days after service of a ^ 
copy of this judgment, and notice of entry thereof, 
of the sum of Nine hundred dollars ($900.), with 
interest thereon from the 17th day of March, 1902. 
the date of the trial of this action, until the said 
sum shall be paid, the same being the amount of 
the damages which it is hereby adjudged that the 
plaintiffs have sustained, and are now sustaining, 
to the fee value of their premises, caused by the 
maintenance and operation of the defendants’ ele¬ 
vated railroad in front thereof, for the conveyance 
and releases hereinafter provided for, the plaintiff 
shall deliver, or cause to be delivered to defend¬ 
ants a conveyance and releases, duly executed by 
all persons having any interest in, title to, or, 123 
lien upon the premises No. 868 Third avenue, con¬ 
veying and releasing to the defendants the necessary 
easements and right to use the said Third avenue 
in front of the said premises for the maintenance 
of the defendants’ railroad, as at present con¬ 
structed, maintained, and operated by the defend¬ 
ants, and a release of all future damages by whom 
soever incurred, for the maintenance of the de¬ 
fendants structure, and the operation of the de- 
fendants’railroad in front of the plaintiffs’ said 
premises as the same is at present maintained and 
operated; and in the event that said money is so 
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124 tendered to the plaintiffs the injunction herein 
provided for shall not issue. 

The tenders aforesaid may be made by and to 
the attorneys for the respective parties herein. 

Fourthly. —The injuction herein granted shall 
be wholly inoperative, if, before the time 
fixed, for the commencement thereof, the 
defendants shall have obtained, by purchase 
or due process of law, the right to maintain and 
operate their elevated railroad in said Third 
avenue, as the same is now constructed, main* 
tained and operated in front of and adjoining the 

plaintiffs’ said premises. 

125 

Fifthly.— Either, or any, party of this action 
may move at the foot of the judgment for further 
directions as to the enforcement of the same. 

Sixthly.— Execution to enforce each and every 
of the money judgments herein is stayed for thirty 
days from the date of service of this jndgment 
with notice of entry. 

Let this amended judgment be entered by the 
clerk and filed with the judgment roll, which was 
filed on the 4th day of June, 1902, and when so 
entered and filed, this shall supersede said for¬ 
mer judgment; and said former jndgment is 
226 hereby vacated and set aside. 

Dated New York, June 12th, 1902. 

Enter, 

(Sgd.) 

J. J. F, 

[Seal.] 

Thomas L. Hamilton, 

Clerk. 


Sir: 

Please take notice, that the amended judgment 
herein, of which the foregoing is a true copy, was 
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this day duly made and entered in the above en* *27 
titled action, and filed as of the 4th day of Jane, 

1902, with the judgment roll herein filed on that 
day, in the office of the Clerk of the above-named 
Court, and of the County of New York, in the 
County Court House, Borough of Manhattan, New 
York City, pursuant to the order of the above*- 
named Justice, which is also herewith served upon 
you. 

Dated New Yora, June 12th, 1902. 

Yours, &c., 

Smith & Bowman, 

Attorneys for Plaintiffs, 

38 Park Row, 128 
New York City. 

To 

Charles A. Gardiner, Esq.> 

Attorney for Defendants^ 


SUPREME COURT, 

New York County. 

A delia Wise, individually and 
as the Executrix of the Last 
Will and Testament of Benja¬ 
min Wise, deceased, Loretta M. 

Ireland, Ella F. Hendrickson 
and Alvin B. Wise, 

Plaintiffs, 

against 

'The New York Elevated Rail¬ 
road Company and The Man¬ 
hattan Railway Company, 

Defendants. 

The above named defendants hereby except to 


129 


Defendants’ 
Exceptions^ 
No. 868 Third 
Avenue. 
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130 the decision of the Court filed herein in the officd 
of the Clerk of the County of New York, on the 
4th day of June, 1902, and to each and every part 
thereof; and separately to so much thereof as con¬ 
cludes that the plaintiffs are entitled to an injunc¬ 
tion as there described; and separately that the 
defendants must, as a means of avoiding said in¬ 
junction, pay to said plaintiffs the sum of $900 and 
interest, or separately any sum of money what¬ 
ever; and separately that the plaintifi, Adelia 
'Vise, is entitled to recover from the defendant the 
sum of $651 and interest, as executrix, and sep¬ 
arately the sum of $328 and interest, individually, 
jgi or separately any sum of money whatever in either 
capacity, for rental damages to said property; and 
separately that plaintiffs are entitled to recover the 
costs of this action and separately an extra allow¬ 
ance of $93.95, or separately any extra allowance 
whatever; and separately to so much thereof as 
finds as a ground for said decision that Benjamin 
Wise ever was the owner, and separately that 
plaintiffs are the owners of the property described 
in the complaint, and separately of the easements 
in Third avenue appurtenant thereto; and separ¬ 
ately that said elevated railroad, and separately 
the operation thereof, constitutes a use inconsist¬ 
ent with the ordinary street use of said avenue, 
332 an d separately a trespass upon, and separately an 
appropriation of, the plaintiffs’ easements: and 
separately that by such inconsistent use of said 
avenue, or separately by any act of the defendants 
whatever, the easement of light, and separately of 
air, and separately of access, appurtenant to plain¬ 
tiffs’ propercy has been interfered with, and separ¬ 
ately a portion thereof taken and used by the de¬ 
fendants, and separately taken and used without 
the consent of the plaintiffs and their predecessors 
in title, and separately without compensation hav¬ 
ing been made therefor; and separately that by 
any act of the defendants whatever the plaintiffs 
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have sustained consequential damages to the fee 133 
value of said property, and separately the fee 
value of said property would have been at the date 
of the trial $900 or separately any sum of money 
whatever, greater than it is, if said easements had 
not been appropriated by the defendants as afore¬ 
said; and separately that in reaching said sum the 
Court considered and allowed for all the benefits 
conferred on said proparty by said railroad, and 
separately for the diminished injuries due to the 
future use of electricity as motive power thereon; 
and separately that by any act of the defendants 
whatever the plaintiff Adelia Wise, individually 
and separately as executrix, has sustained a loss 134 
in the rental value of said property of $72 per an¬ 
num, or separately any sum whatever, during the 
period there mentioned; and separately that said 
injuries are constant and continuous; and separ¬ 
ately to so much thereof as directs judgment in 
accordance therewith. 

Charles A. Gardiner, 

Attorney for Defendant-Appellant, 

195 Broadway, 

New York City. 

To 

Messrs. Smith & Bowman, 

Attorneys for Plaintiffs-Respondents. 135 

and 

Thomas L. Hamilton, Esq., 

Clerk of this Court. 

Endorsed: “Filed Sep. 10 , 1902.” 
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SUPREME COURT, 
County of New York. 


Adelia Wise, individually and 
as Executrix, &c., of Benjamin 
Wise, deceased, and others, 

Plaintiffs, 


against 


Affidavit of No 
l Opinion. 


The Manhattan Railway Com¬ 
pany and The New York Ele- 
137 vated Railroad Company, 

Defendants. 


State of New York, ) . 

County of New York, } 8 " 

Frank D. Allen, being duly sworn, deposes and 
says that he is an attorney-at-law and managing 
clerk in the office of the defendants’ attorney 
herein; that he is acquainted with the proceedings 
in this action, and that, as he is informed and be¬ 
lieves, this action was decided by the Hon. John 
J. Freedman, one of the Justices of this Court, 
without handing down any written opinion. 

Prank D. Allen. 

Sworn to before me this 9th ) 
day of September, 1902. i 

Emil Pens el. 

Notary Public, 

New York Co. 
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SUPREME COURT, 
County op New York. 


Adelia Wise, et al ., 

Plaintiffs-Rcspondents, 


against 


The Manhattan Railway'Com- 
pany and The New York [Ele¬ 
vated Railroad Company, 

Defendants-A ppellants. 


Notice of Ap¬ 
peal to Ap- 
pellate Di¬ 
vision. 


140 


You will please take notice that the above named 
defendants hereby appeal to the Appellate Divi¬ 
sion of the Supreme Court, First Department, 
from the judgment of this Court, in this action, 
entered in the office of the Clerk of New York 
County, on the 4th day of June, 1902, in favor of 
the plaintiffs and against the defendants, and from 
each and every part of said judgment. 

Dated New York, July 11th, 1902. 

Yours, etc., 

Charles A. Gardiner, 
Attorney for Defendants-Appellants, 

195 Broadway, 
Borough of Manhattan, 
New York City. 
To 

Smith & Bowman, Esqs., 

Attorneys for Plaintiffs-Respondents. 

and 

Thos. L. Hamilton, Esq., 

Clerk of New York County. 

Endorsed: “Filed July 11, 1902.” 
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SUPREME COURT, 
New York County. 


Adelia Wise, individually and 
as Executrix of BenjamiruWise, 
deceassd, et al ., 

against 

The New York Elevated Rail¬ 
road Company and The Man¬ 
hattan Railway Company, 


The above action was tried before the Hon. John 
J. Freedman, Justice, sitting at Special Term, 
Part YI, held in and for the County of New York, 
March 17th, 1902. 


Appearances : 

For the Plaintiffs : 

Smith & Bowman, Esqs., 

Attorneys. 

Henry H. Bowman, Esq., 

Of Counsel. 

For Defendants: 

Charles A. Gardiner, Esq., 

Attorney. 

Sherrill Babcock, Esq., 

Of Counsel. 

Defendants’ Counsel: I will admit that 
the action was begun on the 11th day of 
August, 1894. 

I will also admit that Third avenue was 
opened under the Act of 1813 and the acts 
amendatory thereof and supplemental there* 
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to, and that it has been an open public 1*5 
street in the City of New York for more 
than fifty or sixty years prior to the com¬ 
mencement of this action. 

I will also admit that the defendant rail¬ 
road was built in front of the premises in 
suit by the New York Elevated Railroad 
Company; that its erection was commenced 
in the fall of the year 1877 and completed 
and trains operated thereon in September, 

1878, and that since that time it has been 
continuously used and operated by means 
of trains propelled by steam locomotives but 
I do not admit that the operation in the fu- 543 
tnre will be by steam. 

I will also admit that the structure of the 
road is permanent and I will ask the plain¬ 
tiffs to admit that defendants have legisla¬ 
tive and municipal authority for the con¬ 
struction, operation and maintenance of the 
road in front of the plaintiff’s premises up¬ 
on making due compensation for any private 
\ property taken. 

Plaintiffs’ Counsel: Yes. 

Defendants’ Counsel: And you will 
also admit that you have only an easement 
in the bed of Third avenue in front of these 
premises? 

Plaintiffs’ Counsel: We do. 

Defendants’ Counsel: And you elect to 
proceed with the trial of this action upon 
the theory that it is brought to enjoin a con¬ 
tinuing trespass and not a nuisance? 

Plaintiffs’Counsel: We do. The num¬ 
ber of this property is 808 Third avenue on 
the west side, 75 feet south of 53d street, 
between 52d and 53d street It is a brick 
building four stories high with a store on 
the ground floor and flats, single occupant 
in each flat. The lot is 16 feet 8 and the 
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148 depth of the lot 100 feet 9-3/4 inches; the 

building about 66 feet deep. The plaintiff 
acquired title in 1860. 

Tbr Court: Then he may recover, if at 
all, for full six years prior to the commence¬ 
ment of the action. 

Plaintiffs’ Counsel: T offer in evidence 
deed dated the 30th day of October, 1860, 
made by Joseph Whitehead to Benjamin 
Wise, Jr., recorded in the office of the Reg¬ 
ister of the City of New York in liber 820 of 
conveyances, page 614, on December 28, 
1860, conveying premises in snit. 

Said deed marked Plaintiffs’ Exhibit A, 
49 R. B. 

Also certified copy of the will of Benjamin 
Wise, dated February 1st, 1892, with the 
certificate of the Clerk of the Surrogate’s 
Court of Kings County, dated the 7th of 
September, 1897; also certificate from the 
Register of the City and County of New 
York, showing the record of the will in 
Liber 6 of Wills, page 68, on November 4, 
1897. 

Marked Plaintiffs’ Exhibit B, R. B. 

Also letters testamentary on the will of 
Benjamin Wise, issued by the Surrogate’s 
160 Court, Kings County, dated September 3, 

1897. 

Marked Plaintiffs’ Exhibit C, R. B. 

Also Referee’s deed from William P. Lee, 
Referee, to Joseph Whitehead, dated July 
8 th, 1869, recorded in Liber790 of Convey¬ 
ances, page 646, conveying premises in snit. 

Marked Plaintiffs’ Exhibit D, R. B. 

Also deed prior to that, same property, 
made by Henry Brevoort and others to John 
C. Quinn, dated June 1st, 1862, recorded 
Liber 629 of Conveyances, page 276. 

Marked Plaintiffs’ Exhibit E, R. B. 
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Loretta M. Ireland, called for plaintiffs, li>L 
being duly sworn, testified as follows: 

Dirf.ct-examination in Answer to Plaintiffs’ 
Counsel: 

I reside at 227 Monroe street, Brooklyn. I am 
a daughter of Benjamin Wise, Jr. Benjamin 
Wise, Jr., is dead. He died August, 1897, in Cold 
Springs, New York. His residence at the time of 
his death, his home, was 227A Monroe street, 
Brooklyn. Mr. Benjamin Wise in his lifetime was 
the owner of this property, 868 Third avenue. I 
have one sister and one brother. My brother’s 
name is Alvin B. My sister is Ella M. Hendrick- 152 
son. My mother is living. She is the widow of 
Benjamin Wise, Jr. Myself, my brother and my 
sister are all of full age. I have had something 
to do with the collection of the rents of 868 Third 
avenue, since my father’s death, and during that 
time I have continuously attended to the collection 
of the rents. 

The rents of the premises 868 Third avenue when 
I commenced to collect them were $83 for the store 
and first floor; $18 for the second flat and $16 for 
the third. They are that now, up to this time; 
have remained the same. 

Q. Can you describe the way the apartments are ^ 
arranged in that house, commencing with the 
apartment over the store first? A. The front room 
for a general sitting room and sometimes a sleep¬ 
ing room; two middle rooms in between, a back 
room used for a dining room and kitchen extension. 
There are improvements; there are no bath tubs 
in there, and not hot but cold water, but in other 
way the apartment is the same as an ordinary flat; 
gas in the apartments. The apartments are ar¬ 
ranged all the same. The store itself covers the 
entire width of the ground floor, but it is divided; 
there is a middle room and then a small room to 
the right, off the middle, then a back loom. As 
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ning on one side of the building. The store is the 
full width of the building with the exception of 
the hallway. There is a basement under this store 
in the rear. There is a cellar under the store in 
front. I have noticed the condition of the premises 
with reference to the operation of the railroad in 
front of it and the passage of trains, I have noticed 
that it is very noisy there, and in the front rooms 
of the building it is impossible for one to bear con¬ 
versation al all if a train is passing. When the 
windows are closed and when they are open at 
times it is true in both cases, not always, but al- 
165 ways when the windows are open. I have not. not¬ 
iced anything with reference to smoke or dust or 
cinders or anything of that kind so much myself. 
I have spent considerable time in these premises 
at times during the improvements that were being 
made and repairs going on. I have been there off 
and on. I have never lived there. When I have 
been in the premises, I noticed jarring motions 
when the trains go by. I have not observed what 
effect the passage of trains in front of the building 
has upon the light. 

Cross-examination in answer to Defendants’ 
Counsel: 

My mother’s name is Adelia Wise. The tenant 
in the store is the same tenant that was there when 
I first began to collect the rents; and she is the 
tenant that has the first floor over the store. The 
building is all occupied now, except second floor 
vacant. The last rent I got for it was $18. 

Re-Direct-Examination : 

The second floor has been vacant, this present 
time, this month. It has been vacant at other 
times since I have been collecting the rents; at 
one time five months. It has been vacant during 
the time, three times. That tenant occupied the 
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floor above this floor I have been speaking of, 157 
about two years. That floor has been vacant since 
I have been collecting the rents twice. Each time 
about a month or may be two, I could not tell yon 
accurately. 

Plaintiffs’ counsel produced two plans of 
the building in suit, the ground floor, store 
floor and of the apartments, which the de¬ 
fendants’ counsel admits are correct plans, 
and they were marked Plaintiffs’ Exhibits 
P and G-, R. B. 


Alvin B. Wise, called for plaintiffs, being 
duly sworn, testified as follows: 

Direct examination in Answer to Plaintiffs’ 

Counsel: 

I am the son of Benjamin Wise, Jr. Up to the 
time my father died he had charge of the collec¬ 
tion of the rents of the building 868 Third avenue 
but I collected the rents quite considerably for 
him. He leased the apartments during the time; 

I never leased any. I had nothing to do with the 
fixing of the rents during my father’s lifetime. I 
have been upon those premises twenty or thirty 
times. I was there about two hours once. That 15W 
is the longest. On other occasions I have re¬ 
mained there long enough to go up and collect the 
rents from the store. 

Q. When you have been there have you noticed 
anything in connection with the operation of the 
railroad and the passage of trains in front of the 
building? A. Yes, before my father died we were 
over there one day and watched two or three cars 
stop in front of the house and the engine stops di¬ 
rectly in front of the house and throws a kind of 
cloud over the store, and when they start they 
generally throw considerable cinders in the air 
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160 which lights on the sidewalk and on the window 
sills. I have never noticed anything in connection 
with smoke or oinders from the operation of these 
trains with reference to the interior of the house, 
on account of not being np there so many times, 
but it would not unless the wind was blowing di¬ 
rectly towards the house. With reference to vibra¬ 
tion and shaking of the house when the trains were 
going by, I have noticed in that regard that it jars 
the house considerable The engine when the 
train is at a standstill is directly in front of our 
honse, that is the engines that I have noticed stop 
there. 

161 Q* ^ an y° u how much the rents were of the 
different apartments when you commenced to col¬ 
lect rents for them? A. We collected $93 for the 
store and $18 and $16 aud might have been $20 
and $18 when I first collected. T know it was right 
around that time that we collected $93, $20 and 
$18. The $93 was for the store and first floor 
above and I suppose they had the right to the 
cellar. I did not collect any other rent for the 
cellar. The rents I have mentioned were collected 
around 1891, 1890 or 1891. The building, you 
might consider it four stories, three floors above 
the store. It is constructed of brick. 

162 ^ ROSS ‘ KXAMINATI0N IN Answer to Defendants’ 

Counsel : 

The first rents that 1 remember collecting was 
about 1890. I collected $93 for the store and first 
-floor, $18 for the floor above and $16 for the top 
floor. I collected them off and on down to 1897, 
but not very often. At one time during lhat 
period father was sick and he got better and trans¬ 
acted his own business. Occasionally I collected. 
I did not collect the rents often enough after 1891 
so as to be able to state what they were from that 
time dowu to 1897. My recollection as to the 
rentals would be confined to 1890 and 1891. 
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Emily Kroeck, called for plaintiffs, being 
duly sworn, testified as follows: 

Dirkot examination in Answer to Plaintiffs’ 
Counsel: 

I reside at 868 Third avenue. I have resided 
there all my life. That is 28 years. I have re¬ 
sided all that time partly in the rear of the store 
and partly upstairs on the first floor. When I 
commenced to occupy the portion of the building I 
have mentioned, my father was living. He was 
the tenant of the building at that time. He died 
in 1881, I believe. And after he died my mother 
and my brothers managed the store on the ground 164 
floor. Mother is managing it now. I reside witli 
my mother. I have observed the results of the 
operation of the elevated railroad in front of this 
building. There is quite some smoke and cinders. I 
have observed the smoke and the cinders in front of 
the door and upstairs in the rooms and on the sills. 

I observed smoke and cinders there most all the 
time. I have observed from the operation of these 
' trains quite some jarring of the house. I would 

observe that by being seated or around in the room 
or in the store, there would be quite some vibration. 

I felt the house vibrate or jar. It was quite some. 

There are chandeliers in this house. 

Q. Have you at any time noticed vibration 
enough to affect the chandeliers in any way ? A. 

I have not noticed that. I noticed nothing of this 
kind in connection with the building before the 
elevated railroad was constructed. I remember 
when the elevated railroad was first constructed. 

The passage of trains before this building casts a 
shadow. The trains as they pass cast a shadow. 

That snadow falls in the store and in the living 
apartments. You have to talk louder when the 
conversation is going on when trains are passing on 
account of the noise from the trains. If you did 
not talk loud you have to shut your window; and 
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166 if you do close the window then you do not notice 
it as badly; you can hear it. When the windows 
are open you merely have to talk very much louder 
than if you were in the back. With regard to the 
smoke from the engines or locomotives I notice 
only the smoke comes down directly toward the 
window. I did not notice under such circum¬ 
stances any smoke penetrating into the rooms. 
Cinders fly into the room, to the extent very often 
could not keep any delicate articles around, they 
would be soiled by it. The delicate articles in the 
room would be soiled by it. Cinders and dust 
upon the curtains would soil them very much; 

107 how quickly I have not noticed. 

Q. I ask yon to look at Exhibits F and 6 and 
state whether or not the plan of the floors of the 
building mentioned are the same as is shown on 
those diagrams before the road was constructed, 
the elevated railroad? A. Yes, exactly the same. 
When trains stop going downtown the engine stands 
with reference to those while the train is at a 
standstill directly in front of the door. And when 
the locomotive starts I notice steam and smoke and 
cinders and get some puffing and noise. More 
noise than when the train is simply passing. The 
station of the elevated railroad in Third avenue 
nearest 868 is at 53d street, just north of this house. 

168 "With reference to the gas and the plumbing for 
cold water in 808 Third avenue, they have been 
substantially the same as they are now from the 
beginning of my knowledge of the building, 
twenty-eight years ago. No material changes in 
the apartments at all beyond keeping them in cer¬ 
tain repairs, just the same. 

No cross-examination. 


Plaintiff’s Counsel: I offer in evidence 
these four photographs as showing the build- 
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ing in suit and their relation to the struc- 169 
tare as far as they will. 

Defendant’s Counsel : They are not of¬ 
fered for the purpose of light and shade. 

Plaintiff’s Counsel: No, location 
merely. 

The photographs were marked Exhibits 
H, J, K and L, R. B. 

Defendants counsel admits upon state¬ 
ment of plaintiffs’ counsel that Mrs. Kroeck 
is unable to attend at this hearing. 


Anthony Toeman, called for plaintiffs, be¬ 
ing duly sworn, testified as follows: 

Direct examination in Answer to Plaintiffs’ 
Counsel: 

I reside at 7 82d street. I was born here in 
New York. I have continuously resided here 
since that time, with the exception of short excur- 
* sions out of town. My business is real estate ap¬ 

praiser and mortgage broker. I have been snch 
since 1872. My age at present is about 60. My 
office is 171 Broadway in this city. I have had an 
office in this city ever since I have been in the real 
estate business, an office myself or occupied one 171 
together with others—one room divided. I am 
familiar with the section of this city bounded by 
First avenue and Lexington avenue and 52d and 
57th streets. I am familiar with the section of the 
city bounded by 50th and 60th streets and First 
and Lexington avenues. 

Q. Will you state what your familiarity with 
that section of the city is arid how you acquired it 
with reference to real property values? A. By 
endeavoring to procure loans on real estate, make 
sales of property—I only made one or two in that 
particular section. Selling is not my regular busi- 
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1*2 ness and appraising property for loans for pur¬ 
chase by investors. I have made appraisals of the 
value of real property within the district bounded 
as mentioned. I have made—that has been iny 
business, made more or less, sometimes two or 
three times a day for a number of days. All over 
the city and some in this section. In this particu¬ 
lar section of the city bounded as described I have 
copied off a number. I can refresh my memory as 
to the number of such appraisals by looking at my 
memorandum. I appraised the north side of 57th 
street, Second and Third avenues, five houses 
in May, 1878; I appraised the west side of 
jjg Second avenue near 58th street November 17, 
1874; I appraised G 2 d street, east of Third 
avenue, May 27th, 1875; the south side 

of 41st street near Park avenue appraised 
two houses and obtained a loan from the 
United States Trust Company in 1872; on 52d 
street east of First avenue nine houses in July, 
1880; the southwest corner of First avenue and 
58th street, four houses, May, 1881; east side of 
Avenue A, 50th and doth streets, east and west 
side of Avenue A, 59tli and 00 th, sixteen houses 
from 1881 to 1882, and procured loans on the prop¬ 
erty; 59th and OOlli streets, Avenue A and East 
River, about five vacant lots and procured a loan 
H4 on that; 57th street east of Second avenue, five 
houses in June, 1882; 58tli street First and Second 
avenues, five houses; 57th street east of First 
avenue, two houses in 1884; south side of Gist 
street east of Third avenue, three houses Septem¬ 
ber, 1884; south side of 59th street east of Second 
avenue, four houses in 1885; 112 Fifty-fourth 
street, February, 1894; northeast corner of Third 
avenue and 53d street, October, 1899. 71 and 73 

Second avenue, March, 188G; 593 and 595 Third 
avenue, May, 189G; northeast corner of First 
avenue and 88 th street, eleven lots with old build¬ 
ings in 1885; north side of 44th street east of 
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Third avenue, three houses, March 18, 1886, and 
testified as to values in the Superior Court before 
Judge Truax; No. 126 East 44 th street, April, 

1886; 222 East 56tli street, June, 1886; 15 40tli 
street and 117 East 57tli street, December, 1885; 

346 East 61st street, January, 1887; 848 East 58th 
street, November, 1886; 115 East 59th street, 

June 1 st, 1887; 711 Lexington avenue, March 11 , 

1887; 482 Third avenue, October 31, 1888; 227 
East 45th street, April 21 st, 1896. Northeast cor¬ 
ner of Third avenue and 48th street, May 2 , 1895; 

988 Second avenue north of 52d street, October 16, 

1894; 304 East 85th street, June 1 st, 1890; 687and 
689 Second avenue, November 30, 1894; 607 Lex- 170 
iugtou avenue, south of 53d street, March, 1898; 
southeast corner of Lexington avenue and 57th 
street, November 21 st, 1897; 844 Lexington ave¬ 
nue, corner of 60tli street, February 10 th, 1897; 
southeast corner of Lexington avenue and 39th 
street, November 16th, 1895; 1119 First avenue, 
January 11 th, 1901; 697 First avenue, December 
7th, 1892; 42nd and 43rd streets, Vanderbilt 
avenue and Depew place, February, 1900; north¬ 
west corner of Second avenue and 44th street, 
March, 1902; 58th street near First avenue, Feb¬ 
ruary, 1900. I have appraised property in other 
portions of the city during the times mentioned, 
all over Greater New York with the exception of 
Staten Island. Made appraisals for the Equitable 
Life Insurance Company, for the late Judge Beek- 
man, Mitchell & Sons, for Alexander & Green, for 
Barton and Whittemore, for Maclay and Davis, 
for E. H. Moeran, some few for the Mercantile 
Trust Company and the Greenwood Cemetery, for 
the late Benjamin D. Silliman and a good many 
others and Joseph Millbank. During the course 
of my duties in making appraisals of real estate in 
this city, I have made a study of the course of 
fees and rentals of real estate. I have to deter¬ 
mine the rental value as well as the fee value. I 
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178 have also daring my experience in connection with 
real estate, made it a practice of noting the sales 
from the Record and Guide and also by attending 
auction sales sometimes. I appraised for Judge 
Beekman away back in the early seventies and 
from about 1880 and 1882 I think Judge 
Beekman as one of the executors for a very large 
estate, Henry Lawrence estate, and I think I ap¬ 
praised most of the pieces of property where he 
loaned the money, some of the mortgages paid for 
from time to time and loaned elsewhere, and I 
made some appraisals for him outside of that and 
I testified once or twice for him before referees. 

179 Q. IIow recently have you appraised the value 
of any real estate on Third avenue, near this ]>rop- 
erty in question? A. Within the last year or two 
—in the last. year. I appraised the corner of 47th 
street and Third avenue, that was about live years 
ago. I appraised the corner of 68d street and 
Third avenue, the northeast corner and 47th street 
likewise; I appraised 47th street fora contemplated 
purchaser, Mr. Samuel Carey, about live years ago. 
I have appraised property all along Third avenue 
within the last year or two. 

Q. How recently have you acted as broker in the 
sale of any real estate in the neighborhood of 808 
Third avenue? A. The only sale I really made in 

IS® that section was about two years ago or two and a 
half years; a house on Lexington avenue, near the 
corner of 67th street, on the east side. I was in¬ 
terested in an exchange of some property near 60th 
street and Fourth avenue, eight or nine years 
ago, five lots covered with apartments. In Third 
avenue besides the elevated railroad, there is the 
surface road operated by electricity and running 
by these premises, down to the City Hall. The 
other avenues in the city that have an elevated 
railroad in them are Second avenue, Columbus 
avenue. 

Q. What other avenues have electricity as a 
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motive power, surface roads? A. That is about *81 
all the avenues, perhaps a portion of First avenue; 
we have horse cars still but down below 59th 
street we have electricity. On Lexington avenue 
we have au electric road. Lexington avenue runs 
away up from the lower end of the avenue up to 
the river. The nearest station of the Third 
avenue elevated railroad is located with reference 
to this property, 868 Third avenue at 63d street. 

This property is between 52nd and 53d streets on 
the west side. 

There was a panic in this city which affected 
the value of real property seriously. It occurred 
September, 1873. That panic reached its deepest jgj 
depression with reference to its effect upon Values, 

I think about the end of 1878. I am familiar with 
the location of this property in 1873 as it then 
was, only by passing up and down the avenue*. I 
never visited it until last Saturday. Third avenue 
before the construction of the elevated railroad 
was mostly built up on either side; there were 
some few vacant lots and some old frame houses 
that have been taken down and replaced by 
modern buildings, and there was some altera¬ 
tions made in the Gilford property two or 
three blocks below there, the houses 
were remodeled extensively but remained four 
stories only; five story houses opposite them and I 
think five story houses on the west side, a block or 
two abova The great majority of the houses four 
story and three story and some few frama There 
is some six story houses recently built between 49th 
and 50th streets and I think two a little higher up 
on the west side. I am able to state the course of 
fee values of real property on Third avenue between 
42nd and 54th streets and compare them with the 
Values of 1873. 

Q. Will you do so? 

Defendants’ Counsel: I will reserve my 
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184 cross-examination as to the qualification of 

this witness until the general cross-examina¬ 
tion. 

A. I think in this section of Thml avenue there 
was a depreciation in property about sixteen and 
two-thirds per cent, from the end of 1873 to the 
end of 1878, and there was an additional deprecia¬ 
tion from the end of 1878 to about 1881, perhaps 
the Spring or Summer of 1881 of about fifteen per 
cent, and then there has been an advance up to 
1890 of about eighteen per cent. There may have 
been a slight advance over 1890 but that was de¬ 
stroyed bv the little panic we had alsmt 1894. and 
lo the land values are about the same, in my opinion, 
as in 1890. The ratio of rental value to ftn* value 
during the same period I have mentioned in this 
particular district I think averages about eigln: 
per cent. During the different dates mentioned ii 
might vary from seven and a half to eight and a 
half per cent., but keep very close to eight per cent. 

In my opinion the fee value of tin* property 808 
Third avenue in the year 1873 was $22,000. I 
should say $16,000 for the lot and $6,000 for the 
building. The fee value of the same property in 
the year 1878 was about $13,000 for the lot and 
$5,500 for the building, making $18,500. The fee 
180 value of the same property in 1881 was $11,000 for 
the lot and $5,500 for the building, making $10,500. 
The value in 1890, the fee value, was $13,000 for the 
lot and $5,000 for the building, making $18,000. 
The fee value in 1902 was $13,000 for the lot and 
$4,000 for the building, making $17,000. The ratio 
of rental value to fee value in 1902 is aland ejglil 
per rent. It is my opinion that the ratio of rental 
to fee value has not materially varied from 187.4 
down to 1902. 

Q. As to 1894, August, what, in your nninion. 
was the fee value of *'•'>«<>. same premises? A. I 
think fi' in 1890 to 1894 the value of the lot only 
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might have advanced seven or eight per cent, and 1-87 
depreciated that same amount during the little 
panic that followed, making it worth about the 
same to-day as in 1890. In 1894 about the same 
thing as in 1890, with that slight difference. The 
ratio of rental value to fee value in August, 1894, 

I think, was about eight per cent. When J haw 
been speaking <>f the value of a lot of land 1 haw. 
referred to the lot in suit, 16 feet 8 by 100 on the 
west side of the avenue. The lots on the east side 
of the avenue are not quite as valuable as the ones 
on the west side, in my opinion. In answer to your 
question as to the particular property, the dimen¬ 
sions of lot I have had in mind are two-thirds of \ ^gg 
full size lot. 

In inv opinion, the value of a lot of land 2," In 
100 in 1873 on Lexington avenue, between 42d and 
54th streets, was a 1 suit $14,000. The value of the 
same lot of land in 1902 was $20,000. During tin 
little panic 1 think in 1894 it would be affected 
about the same extent as Third avenue, but it has 
recovered from that. 

Q. Do we understand in the year 1894 tin* fo« 
value of a lot of land in the location mentioned 
would be less than 1902? A. It might; that wa* 
possibly obviated bv the contemplated improve¬ 
ments of tbe surface road. Tbe fee value of a h i 
of land unoccupied in First avenue in 1873 l>etween 189 
42d and 54t-h streets, was about $8,000. In 1891 
it would be worth about $13,000 to $13,500. 

Q. Tu 1902? A. Tn 1894 it would not be worth 
quite as much as that T have given. Tt would he 
worth from $12,000 to $14,000 to-day; there* has 
been some recent advances on First avenue. In 
1902 about $14,000. 

The fee value of a lot of land 25 ley 100 and un¬ 
occupied in 1873, between Third avenue and Lex¬ 
ington avenue, on 52nd or 53rd street, or anywhere 
l>etween 42nd and 53rd street, barring the wide 
streets, I should think was shout $9,000 and about 
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190 $15,000 to-da,y. In 1894 the same lot, we will say 
about $12,000 or $13,000. The fee value of a lot of 
land in 1873 between Third and Second avenues, 
on the streets 47th to 59th, 25 by 100, unoccupied, 
was from $6,000 to $7,000, more at $6,000 than 
$7,000. In 1894 perhaps $9,000. And in 1902 
$10,000 or $10,500. In 1873 the fee value of a lot 
of land 25 by 100 in either of the streets, 47th to 
59th, both inclusive, between Third and Lexington 
avenues, was about $10,000. In 1894 about per¬ 
haps $18,000 or $19,000. In 1902 about $22,000 
between Lexington and Third avenues. 

In my opinion the average decrease in fee values 

191 property on Third avenue between 1873 and 1894, 
between 42d and 54th streets has been about 
eighteen per cent., from seventeen to twenty per 
cent. The average decreasei in rental values in the 
same locality during the same period followed the 
fee values, according to the ratios I have given; 
some years seven and a half and eight and a half 
other years, about eight has been the average. The 
resumption of specie payment if I remember right 
was 1879 and 1880, and from about 1881 or 1882 we 
had a considerable advance, and it extended from 
1889 to 1890, a very great advance all over the city. 

Cross Examination in Answer to Defendants' 

1 92 Counsel : 

I have testified in othet railroad cases. 

Q. Do you remember what you testified to 'n re¬ 
gard to the number of appraisals that you have had 
during the year 1872? A. I had very few I know. I 
began business in 1872. Immediately prior to 1872 
I had a government position for a time which I re¬ 
signed and went into the real estate business in 
1872. Then prior to 1872 my business was of a 
character that did not bring me into contact with 
the real estate business in any manner, excepting 
about the year 1869, up to about 1872, I tried to 
do a little business, mostly through brokers, as a 
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real estate man while I held that position. My posi *98 
tion was liquidator in the warehouse department 
and in the naval office. Most of the time I was in 
the warehouse department. In the naval office 
about a year. My time was taken up while I was 
, in the warehouse department with the business of 

the government, except I got a little in the eve¬ 
nings. Portion of the time I had from four o’clock 
in the afternoon to myself. I did very little. I 
don’t think I had more than a dozen regular ap¬ 
praisals in 1872. 

Q. Have you ever sold a piece of property be¬ 
tween 42d and 60th streets on Third avenue? A. 

I never sold any property on Third avenue. I have j 94 
never rented any property on Third avenue. The 
course of fee values on Third avenue from 43d to 
54th streets from 1873 to the present time is a de¬ 
preciation in the neighborhood of twenty or twenty- 
five per cent., 1 think. I have not made the calcula¬ 
tion. About eighteen or twenty per cent, on un¬ 
improved property and about twenty to twenty-five . 
per cent, on improved property, different owing to 
> the depreciation of old buildings. Buildings will 

depreciate wherever they are. 

Q. How much will a building depreciate that is 
forty years old, in the last ten years? A. I think 
at the rate of about $100 a year—about $1,000 ten 
or twelve years. I say this building in percentages, 
it would decrease in the neighborhood of fifteen 
per cent.; they vary very much; depends upon the 
character of che building to a certain extent. 

Q. Ho back to my original question. What has 
been the course of fee values on Third avenue from 
54th to 61st streets since 1873? A. 
There has been a little better show¬ 
ing north of 57 th street on account of 
the two wide streets, 57th and 50th streets, busi¬ 
ness streets, and entirely different from the streets 
above 42d street, and has been a vast improvement. 
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193 I don't think just by 59th street it is over fifteen 
per cent, where Blenmiingdale's establishment is. 

<2- Do you mean to testify that in and around 
Bloomingelale*'s the fee values don't show an in¬ 
crease over the prices of 1S73? A. The exact spot 
where Blemmingelale's stands may be, but a block 
above or below I don't think would make so much 
difference. I have some of the sales that have 
taken place in this j>ortion of Third avenue with 
me. I have some of the Bloomingelale’s sales. 

<2. Don't the Bloomingdale sales themselves in¬ 
dicate that the course of values on Third avenue at 
this point is oven* one hundred per cent, inemoc 

197 m< * r r * K ‘ 1^73? A. I don't remember that. 

<2. Have you the corner sale of 60th street? A. 
I have some. I cannot tell you the sales and pur¬ 
chases by Bloomingdale without reading them off; 
1 know they are very high. 

<2. (By tiik CorKT. I The question is between 
591 h and 00th streets. A. There have been a very 
great advance in that particular block owing to the 
business street and Bloomingdale's establishment 
fronting on 59th street as well as Third avenue. As 
far as Third avenue 4 values are concerned in and 
around 59th street and judging from the actual 
sales that have taken place 4 tlmy ele> show a very 
gre*af increase e>ver the 4 prie*es e>f 1S73, only from 

198 59th to 00th streets. They ele> in that ble>ck. IIow 
great that increase is \ e*e>ulel ne>t te*ll without re¬ 
ferring. 

<2- Are you familiar with the sale 4 s that have 
iake 4 n place 4 in that street? A. T read them over, 
I cannot tell now. I want the size erf the building 
and size erf the lot. T de> not reunember the e 4 xact 
figures erf the>se sale 4 s. 

(2. Do you know what those sales indicate 4 , what 
they show? A. Tlmv indie*ate a gr< 4 at advance on 
the* e*orner of 59th stree 4 t and Third avenue. 

Q. Do they not indicate as great an increase or 
greater increase on the corner of 60tli street and 
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Third avenue? A. It extends to 60th—not quite 199 
as much as 60th. 

Q. As far as Third avenue is concerned does not, 
that show and does not the sale show as great an 
increase up there as down at 59th street? A. As 
far as Bloomingdale's they may. 

<2. Do you know anything about the sales right 
across the way from Ble>e>mingdale\s? A. On the 
east side not quite as valuable as the west side. \ 
am familiar with the sales that have taken place' 
there'. I think the>se* sale's indicate an ineTease 
ove*r the* sale's e>f 1873. 

<2. Ileiw much do they indicate an ine*re'ase*? A. 

A large increase. ^qq 

<2. It runs up fifty en* sixty pe'r e # ent? A. Possibly, 

I e-ould ne>t tedl you exactly. 

<2- Oe> back ne>w be»twe*en 57th anel 59th streets; 
how gre*at an increase' eh) the transactions that have* 
lakem place on Thirel ave*nue* at that place show? 

A. Not as gre*at as on 59th. 

<2. How gre*at eh) the transactions there show the* 
increase to be? A. From 57th te) 58th streets? 

(2. From 57th to 59th streets? A. The increase* 
is ve»r.v large* be*twee*n those wide streets I will ad- 
mit. 

<2- It will run up at h*ast se*ve*nty-five i>e*r cent. 
ove*r the* prices of 1873? A. I cannot say without 
hinking at my memorandum because the*re are* small 201 
parcels, separate parrels anel they vary very much. 

It is the fact that since Bloomingdale came there* 

Thirel avenue in this particular portion of it has 
become a great business avenue at that point, be- 
iween 57th anel 59th streets it is very much im¬ 
proved. The presence of Bloomingdale’s and his 
large store there may have an effect upon the rent¬ 
als of othe*r stores in this locality immediately op¬ 
posite but not a block or two down. It is the largest 
store in that neighborhood anel it might, the same as 
large stores on Broadway and Sixth avenue, have 
some effect. Between 57th and 59th streets there 
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202 lias been a large increase; below 57th I don’t see 
much of an increase, if any. 

A lot was worth in 58th street between Third and 
Lexington avenues in the year 1878,1 suppose about 
$7,000 to $7,500—$7,200. A lot in Lexington ave¬ 
nue between 52nd and 53rd streets in 1878 was 
worth about $11,000 I think. In First avenue be¬ 
tween 42nd and 54th streets in 1878 I should think 
about $6,500. On the side streets from 47th to 
50th streets between Third and Lexington avenues 
in 1878. 

Q. In 1878? A. In 1878, yes. In 1873 I said 
$0,000 and in 1878, $7,200. 

The value of a lot in the side streets between 47th 
and 59th streets between Second and Third avenues 
in the year 1873 was about $6,000 or $6,500—^6,500 
I think they would average below 57th. 57th and 
59th streets being wide streets— 

Q. (By the Court. ) You say all the time 
57th and 59 th wide streets. 59th is not as 
wide a street as 57th. A. It is a business 
street; the increase has been just as great 
as on 57 th street; there is a railroad 

through 59th street. The percentage of increase 
on Lexington avenue from 1878 down to the pres¬ 
ent day I think was about eighty. The percent¬ 
age of increase from 1878 to the present day on 
204 First avenue from 42nd street to 54th l think 
is over one hundred; perhaps one hundred and 
ten. There had been some recent improvements 
come into First avenue and those recent improve¬ 
ments had an effect on this advance on First ave¬ 
nue; there is more business and more very largo 
buildings on First avenue. There have been 
improvements made in the electric power which 
runs from 59th to 34th streets and some very 
large buildings on the east side of the street and 
a great many of the old houses that stood there 
before the panic, the premises just the same con¬ 
dition; very old and dilapidated; stores and 
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dwellings. There have been some recent im¬ 
provements in. that street. Those improvements 
have had an effect to increase value. The east 
side of First avenue has beeii improved ail the 
way down and had a great effect and there is an 
additional effect owing to the railroad. I could uoi 
divide them and say how much was caused by 
each of the two factors. The electric road is a 
very recent thing in First avenue. It has been 
there only a few years; several years I cannot re 
member exactly; from 59th to 34th streets may 
be not more than two. 

Q. As a matter of fact it has hardly been two? 

A. I cannot say positively. Up to two years ago 206 
the improvements have been going on in this easl 
side property on First .avenue, particularly down 
below. I mean by that where the Edison plant is, 

38th and 39th, it had the effect upon the property 
alM»ve, probably ten blocks above will be affected 
by any improvement. 

(). It is a fact that First avenue has had tins'- 
improvements and they have caused this increase; 
is not that the fact? A. To some extent. Those* 
improvements have been going on for the last 
eight or ten years; they commenced about 1886. 

As far as First avenue is concerned, the east side 
of First avenue in 1873 was very little built upon 
and improved from 43rd street up to 59th street. 207 
There were old houses four stories and store's and 
tenements. There were not many on the easT 
side in 1873; a great many lumber yards and coal 
yards. As far as First avenue was concerned, 
the east side was practically undeveloped back in 
1873, except for purposes I mentioned around. I 
don’t call a yard an improvement, but the lots 
p-tv very well, pav five per cent, and taxes on the 
value of the lot. As far as developing a localit' 
a vacant yard you don’t consider a benefit, but 
when business comes a vacant lot on the east side 


Digitized by Tooele 



7U 


208 is preferred in preference to the west side because 
there were houses they don’t wish to destroy. 

Q. It is for that reason that the values on the 
east side of First avenue show a very much great¬ 
er increase than on the west side? A. A little 
lower down where it is close to the East River 
they show a great advance. 

Q. Is it not a fact that the increase on the east 
side is due to the fact they can get the wharfage 
and goes to the river? A. Yes, lower down, but 
up here the Boulevard cuts them off, you cannot 
get to the river,—Sutton Place. Sutton Place i? 
from 57th to two or three blocks north, and call 
it then the East Side Boulevard and then Pleas¬ 
ant avenue from 110th street to Harlem. 

Values in improved property in Sutton Place 
have advanced some, it was not built up before 
about 1880. The east side of Sutton Place be¬ 
tween 58th and 59th streets was owned by the 
Dodge estate and I remember when the rock was 
cleared away and a lot of little houses built. 
They were finished about 1880. On ti e other 
side, on the west side of the street there was a 
house called the Steward Row, a row of brick flats 
put up a little before the houses on the east side. 

Q. Were they not put up in the early seventies? 
A. I don’t think the Steward property was as 
210 long as that before it was put there. I know it 
was a regular hill and between 58th and 59th 
streets the improvements were not made until 
between about 1881 and 188*1, because there was 
only one house on the west side, the other house 
was built, the corner. 

Q. What has been the course in percentages of 
values on First avenue on the west side of tie* 
avenue from 1878 to the present day? A. The 
lots are held, T think, within a very little 
lower than on the east side and up near 47(h 
street and 48th and 50t.h streets I think 
they are about the same. From 47th to 


Digitized by Tooele 



71 


60tli or 52nd we are nearer the river than above* 
and where we are nearer the river the two sides of 
the avenue are nearly equal in value. When we 
take out the parallel street separating us from the 
river the value is largely in favor of the east side. 

, Where they are cut off by another avenue they 

are nearly equal in value. The course in per¬ 
centages on the side streets from 47th up to 64th 
streets between Third and Lexington avenues 
from 1878 to the present day is about sixty-six 
and two-thirds to day. The course of fee values 
in the same streets from the same date down to 
the present day between Second and Third avenues 
is about the samq. 212 

The value of a full lot on Third avenue on the 
Westerly side in 1878 between 62nd and 63rd 
streets would be about $24,000. In 1878 about 
$21,000, and at the present day about $20,000. 
Improved property in this locality does not show 
the same course as the course that I have given 
for the vacant lots. Improved property on the 
side streets are very different from the avenues 
> from the fact there are a great many private 

houses and tenement houses and stables* 
and these different parcels fluctuate of 
improved properties at different rates. A 
private house is very different from a 
house for business and a tenement house from a 
private house. These side streets in 1873 were al¬ 
most entirely used for private houses and some 
had flats—were very few flats. The neighborhood 
substantially as far as the side streets and Lexing¬ 
ton avenue are concerned was a residential local¬ 
ity. Since 1873 there have been a great many flats 
and new tenement houses put up in this locality. 

Q. What has been the course of fee Values in the 
improved property, for example in 62nd street be¬ 
tween Second and Third avenues from 1873 to the 
present day? A. I think on the whole it has im¬ 
proved to the extent of fifteen per cent. I gave on . 
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214 my direct examination all the experience that I 
have had in this locality that I can remember. 

Q. Anything that affords increased facility of 
access to a locality does it have any effect upon 
values? A. Of course it brings custom to the 
place. It has had an effect. 

Q. Anything that gives increased facilities of 
access to a locality is a benefit to the locality? A 
Sometimes. It depends upon what the improve¬ 
ment is. There is not more business done in this 
portion of Third avenue to day than there was in 
1873, I don’t think so. There are a few 

more places that are used for business 

2 1 5 purposes to-day than there were in 1873. 

Some vacant lots have been improved but 
there were buildings there that were 

taken down in many cases. Some few of the 
buildings in this locality were used for private 

dwellings. Every building on this portion of 

Third avenue to day is used for business purposes 
It is the fact there are more places for business in 
this portion of Third avenue than in 1873. Lex¬ 
ington avenue is in a transition period at this 
point. 

Q. Is it not a fact that Lexington avenue is 
changing from residential to business purposes 
that causes the increase in value? A. Yes, an 
21 ^ electric road on the avenue has a great deal to do 
with it. I think the electric line has been one of 
the causes of the increase. I think an electric 
road benefits an avenue, but does not benefit the 
side streets, a residential street for the time being. 
The electric ears on Third avenue I think is pref¬ 
erable to the horse cars because it carries you 
more rapidly. 1 think the surface road has been 
a benefit. They changed from cable to electricity 
recently, within a very short time. 1 think the 
cable was as good in some respects. It allowed a 
greater number of passengers to pass—cars moved 
rapidly. It had an effect. The effect was beue- 


Digitized by Google 



n 


ficial; I coilld not give the percentages, it was 217 
beneficial. It was not of such a decided benefit I 
am able to state any amount. The cable cars be¬ 
gan to operate on Third avenue at this point a good 
tnany years ago; noon after the celebrated strike 
if I remember, eight or ten years ago, I think, 

Q. What has been the course of values on Third 
avenue since the cable car was put on, on the fee 
values there? A. I don’t think it has increased 
in the last ten years on Third avenue. The panic 
of 1894 affected property in this locality I don’t 
think more than a couple of years at the outside. 

The panic was of short duration. I think the 
resumption of specie payment had a great deal to 
do With the increase of fee Values in this locality, 
one factor. 

Q. Did you have any transactions on Third ave- 
hue between the years 1878 and 1881 as far as sales 
are concerned ? A. I never sold any. 

Q. You not having had any personal transac¬ 
tions upon what do you base your conclusion that 
there was a change in value from 1878 to 1881? 

A. By appraisals made and efforts tnade to pro¬ 
cure loans on property. I am able to say there 
was a depreciation during these three years after 
the road was established from 1878 to 1881. Prop¬ 
erty recovered what it lost during the panic, a 
small depreciation, may be seven per cent., the 219 
panic of 1894 and as soon as it ceased it recovered 
it. The ratio of fee to rent at the present day is 
from seven and a half to eight per cent, all the 
way through. The change in the legal rate of 
interest took place about 1880. That was from 
seven to six per cent, in this state. That had no 
effect upon real estate values. 

Plaintiffs Rest. 
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Defendants’ Counsel : I move to dismiss the 
complaint upon the ground that the plaintiffs 
have failed to prove facts sufficient to constitute a 
cause of action in equity. 

Second. —That the plaintiffs have failed to show 
that the presence and operation of the defendants’ 
railroad in Third avenue have caused him any 
pecuniary damage. 


Third.— Wherein the complaint asks for rental 
damages I move to dismiss upon the ground 
that the plaintiffs have not shown facts to entitle 
them to any rental damage. 

Fourth. —That the proof is that the plaintiffs 
show that the premises in suit have largely in¬ 
creased in value over what they were at a time 
just prior to the operation of the elevated rail¬ 
road, and as they have not shown that the value 
of their premises would have increased any more 
than they have done if the road had not been 
built, they have failed to discharge the burden of 
proof and the complaint should be dismissed. 

Fifth.— That the increase in the adjacent 
streets that are larger than the premises in suit 
are caused by facts that have not existed and 
could not exist in Third avenue. 

Motion denied; exception to defendants^ 


William F, Reeves, called for defend¬ 
ants, being duly sworn, testified as follows: 

Direct Examination in Answer to Defend¬ 
ant’s Counsel: 

I am a civil engineer and surveyor in the em¬ 
ployment of the Manhattan Railway Company. I 
have visited the premises 808 Second avenue. I 
went into them. The avenue at this point is 100 
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feet wide from house line to house line. In front 223 
of the premises are two tracks. The distance from 
the front of the plaintiff’s house to the nearest 
portion of the defendants’ structure is 30 feet. To 
the nearest rail of the down-town track is 36 feet, 
and the nearest rail of the up town track 59 feet. 

There is substantially a clear open space between 
the tracks. That is 15 feet wide. I went into the 
store. I made observations in regard to the light. 

I endeavored to see if the presence of the structure 
and the passing of trains would so affect the light 
that it would prevent a person from reading and 
Writing, and I found that it did not. The nearest 
station is on the corner of 53rd street, about half 224 
a block, about 150 feet. The structure in front of 
the plaintiffs premises is a part of the general ele¬ 
vated railroad system. You can take the station 
at 53rd street and go to the City Hall or the South 
Perry, and from the South Perry transfer to the 
west side line. The elevated railroad is making a 
change of motive power. 

Q. Just state what has been done, if you 
please? A. The company have acquired sites 
for the power houses and sub-stations and have 
been actively engaged for the last 18 months 
in erecting on those sites the power houses and 
sub-stations. They have equipped the said power 
houses and sub-stations with the plant for the 225 
generating of electricity and have erected the third 
rail for the transmission of electricity along the 
entire system; they have equipped the stations for 
electric lighting purposes, put in all the fixtures 
and bonded up the running rail, reinforced the 
structure and the work to-day is actively under 
way towards completion. They have bought the 
motor power, contracted for a good many others, 
and they are being delivered every day, and 
trains have been actually operated by electricity 
and are to-day on Second avenue. The third rail 
has already been charged with the electric current 
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226 on Third avenue. The Second avenue almost en¬ 
tirely equipped. It is liable to open any day on 
the'Third avenue. Within what time the elevated 
railroad in front of the plaintiff’s premises will be 
using the motor power by electricity depends upon 
the delivery of cars—within a few months. The plan 
is to equip the entire system. At the present day 
the Second avenue is being operated by electricity. 
The Third avenne line which is the line in front of 
the plaintiff’s premises is actually equipped at the 
present day. 

Q. By what means will they use the 

motive power? A. By the transrnission of 

22 ^ electricity through a third rail by means of elec¬ 
tric motors, and the current is taken up by elec¬ 
tric motors on the cars. Those motors will not 
emit smoke or steam or cinders. I am familiar 
with electric motors. I have examined them and 
seen them operate. The buildings on the oppo¬ 
site side of the street are three and four story 
brick buildings. The height of the surface of the 
steel rail above the surface of the street is about 
24 feet 10. The height of the buildings on the 
opposite side of the street from the plaintiff’s 
premises is sufficient to prevent the elevated rail¬ 
road from intercepting the direct rays of the sun 
from falling on the plaintiff’s building. 

228 

Cross Examination in Answer to Plaintiffs’ 

Counsel: 

The top of the stack of the locomotives is about 
36 feet above the level of the street. The re¬ 
lative position it occupies when it stands in front 
ofj’es Third avenue with reference to the height 
of the building is between the second and third 
story windows. We are not now operating cars on 
the Third avenue line by electricity. Within 
three or four months we hope to have it. Whether 
we operate with more or fewer trains than by 
steam depends upon the demand of the public. We 
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would be able to operate more trains by electri- ^29 
city than steam, and to run by elecricity longer 
trains than by steam. About 450 trains per day 
now operate in front of 868 Third avenue 
on each track, making 900 trains. They 
run in busy hours about two minutes the shortest 
interval. They become congested at times and 
run a little closer. That is the schedule time. 

We run express trains past 868 Third avenue, but 
on the local tracks. The weight of the locomo¬ 
tives that now operate trains is 23 1/2 to 26 tons. 

Q. By electric power will you use anything like 
a locomotive, or will that power be in each car? 

A. It will be on the axle of the trucks of the car. '230 
They will be distributed on the motor cars; a 
motor on each truck, and possibly three motor 
cars to a five car train; that will be three motors 
and two trailers. 

Re direct Examination: 

There is no column in front of these premises, 
nothing but the two tracks and the structure sup¬ 
porting it, that is the superstructure. The depth 
\ of the superstructure is about four feet. The first 

pillar that supports this structure is about six feet 
north of the north line of 868 Third avenue pro¬ 
longed. 

231 

Defendants’ Counsel: I offer in evi¬ 
dence the following consent: 
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232 


“SUPREME COURT, « 


In the Matter 


The Application of the New 
Yoke Elevated Railroad 
Company, etc. 

i 

_J 

City and County op New York, ss. : 

Benj. Wise, being duly sworn, says that he 

233 owna geg Third ave.; that learning that the New 
York Elevated Railroad Company has decided to 
bnild its road upon its new route over the carriage¬ 
way and not along the curbstone line, he ap¬ 
proves of confirming the right of said company to 
continue its lines of road as authorized by the 
Commissioners under Chapter 606, Laws of lb76, 
believing that the constuction and operation of 
the same will be a public benefit and not injurious 
to his property. 

Benjamin Wise. 

Sworn to before me, this 16th > 
day of Feb’y, 1876. ) 

234 John C. Wiuson, 

Commissioner of Deeds.” 


Plaintiffs’ Counsel: 1 object to that 
consent aa incompetent and immaterial. I 
do not object to it upon the ground that 
it is a copy. 

The Court: 1 will take it for what it may 
be worth. 

Defendants’ Counsel: I produce it from 
the County Clerk’s office where it is abso¬ 
lutely on file. 

Plaintiffs’ Counsel: I will admit that. 
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John Davis, sworn for defendants, testified 
as follows: 

Direct Examination in Answer to Defendants’ 

Counsel: 

I am a real estate broker and appraiser. 1 have 
been continuously engaged in the real estate busi¬ 
ness for thirty-two years and over. I have had 
frequent personal transactions in the locality 
bounded by 50th street and 40th street and Lex¬ 
ington to First avenue. I have bought and sold 
and appraised, and had properties for sale and 
owned property in the neighborhood too. I have 
examined the plaintiff’s premises. I consider the 236 
plaintiff’s property two-thirds, 66 2/3 per cent, of 
a full lot. 

Q. What has been the course of fee values on 
Third avenue from 42d street up to 61st street 
from 1873 to the present day? A. From 1873 to 

1875 a slight decline; from 1875 and probably 

1876 or 1877 and part of 1878, it will amount, the 
decline, to fifteen per cent.; it recovered itself in 
1882, the 1873 prices; advanced from 1882 contin¬ 
uously up to 1893; the percentage of advance was 
about fifty per cent, over 1873 prices; from 1893 
or 1894 to the present time a decline of about 
seven and a half per cent, on Third avenue prop¬ 
erty, some instances as high as ten per cent, on 
the easterly side. The advance up around 59th 
street of fee values over the prices of 1873 is very 
nearly double to-day to what they where in 1873. 

The ratio of fee to rents in property similar to 
the plaintiffs' in 1873 was about nine per cent. In 
the year 1878 it is very hard to fix a ratio; when 
property was vacant you had to take what you 
could get; no fixed ratio. The ratio at the present 
day in such property is seven per cent. I remem¬ 
ber the panic of 1873. First off the values were very 
slightly affected, but towards 1875 they began to 
be seriously affected, and continued during the 
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*238 panio on Third avenue about fifteen percent, in this 
locality—from twelve to fifteen per cent, decline. 
Values reached their lowest point in this part of 
the city any time during 1877 and 1878, mostly 
sales of foreclosure and bought in by plaintiffs. 
From the end of 1878 on Third avenue no further 
decline-—it had become a settled decline; at the 
commencement of 1879 it began gradually to get 
better until 1882 it got back imperceptibly to 1873 
prices. 

I have examined the plaintiffs’ premises. I was 
in that locality and had been familiar with that 
class of buildings in 1873. The value of the plain- 
239 tiffs’premises in 1873 was $19,000; $13,000 for 
the lot and $6,000 for the building. In 1878 $16,- 
000; $11,000 for the lot and $5,000 for the build¬ 
ing. From 1890 to 1892 there was an advance— 
1890 worth $22,000; $18,000 for the lot and $4,000 
for the building; 1893 worth $23,000; theland had 
still advanced, the building about the same. To-day 
I put them at $21,000, $18,000 for the land and 
$3,000 for the building. The general course of 
values on First avenue at this point between 47th 
and 59th streets was quite a decline from 1872 and 
187-s, from 1873 prices of about twenty-five per 
cent. They recovered about 1884, two years after 
Third Avenue, and to-day over 1873 prices about 
forty per cent. The course of values on Lexington 
avenue in this immediate vicinity from 1873 to the 
present day is an advance of fifty per cent, over 
1873 prices. 

Q. What has been the course of values in the 
adjacent side streets from 47th to 54th streets? A. 
From Third to Lexington avenues the advance 
over 1873 will not be over thirty per cent., if that 
—between twenty-five and thirty per-cent, in those 
side streets. Between Second and Third avenues 
they will be fully thirty-three per cent. Between 
Lexington and Third avenues from twenty to 
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to twenty-five per cent., according to streets; some 240 
of the streets poorer than others. 

Q. Take it in the side streets, the old property 
that was there in 1873, about what has been the 
course in that property? A. You have to take the 
buildings; they have gone down so that they make 
the value in the land only; in other words, the 
buildings have depreciated on account of their 
non-availability for what people want of them and 
pulled down in some instances and tene¬ 
ments or flats put up or else remained 
private houses and changed into board¬ 
ing houses; 45th street, for example, 
and 46th street was in 1873 used for residential 242 
purposes, and to-day it has declined; 53d street 
has not improved—stables there and vacant lots; 

I think vacant lots at the present day between 
Third and Lexington avenues, and some factories 
and everything that is undesirable in the street, 
and it has not improved—I don’t think 53d street 
has improved twenty per cent. 

There has been a large number of new and more 
modern buildings erected in this locality and they 
contain more accommodations and more improve¬ 
ments. The increase of buildings containing more 
accommodations for the tenants upon the rentals 
of old buildings similar to the plaintiffs’ is neces¬ 
sarily a decline in old buildings. 248 

Q. What has been the course of rental values of 
stores in this locality on Third avenue? A. Up to 
1893 increased very materially. They have de¬ 
clined since 1893. 

Q. What has been the course of rents in old 
property in the adjacent side streets as old as the 
plaintiffs’ ? A. There is nothing similar to it. All 
properties and all rentals have declined east of 
Third avenue since 1873; scarcely a property holds 
its own by considerable percentage. The presence 
of the elevated railroad and its stations increases 
the accessibility to this locality. The increase of ac- 
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244 cessibility as a rule tends to increase the values of 
property situated within a reasonable distance of it. 

In Answer to Plaintiffs’ Counsel: Cross 
Examination : 

Q. Where would the increase of value be greater? 
A. Nearer the station. 

Q. Do you mean to say that the presence of the 
elevated railroad structure and the presence of one 
of its stations makes a greater increase of value to 
property right contiguous thereto than in the prop¬ 
erty a little-removed from the road or its stations? 
A. I think it would be right by the station, be- 
cause it brings business. 

Q. Do you think that a store property under the 
shadow of the road and where the cinders and 
smoke and dust from the road affects the property, 
that it would be more valuable than store property 
out of the influence of these conditions? A. If 
the store property was off the line of the avenue it 
would not have the benefit of the one on the ave¬ 
nue. Lexington avenue has not shown itself as 
valuable as Third avenue at any time, although 
they have store properties there. 

Q. Is it not true the increase of properties like 
those on Lexington avenue has been very much 
greater in proportion than on Third avenue? A. 

24(5 Not in dollars but it has been in percentages. 

Q. But the ratio of increase has been greater in 
Lexington than Third avenue? A. The percent¬ 
age, yes; the lower prices will increase in per¬ 
centage greater than the higher prices. It 
is not true between 42d and 59th street 
on Lexington avenue properties there have 
increased in value much greater than properties 
between the same streets on Third avenue since 
1873, not in value; in proportion, yes. In 1873 
the properties in Third avenue were much larger 
in value than in Lexington avenue, and are to 
this day. The ratio of increase has been the 
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greater in Lexington avenue; the percentage has ^47 
been. I consider that the presence of an elevated 
railroad and of the structure itself is a benefit to 
contiguous property on the same street and the 
same side of the street. On account of access and 
desirability, yes, and bringing a number of per¬ 
sons there. Wherever you can congregate a num¬ 
ber of persons to a given property you improve 
your property. 

Q. Don’t you mean with regard to what the 
property is used for? A. Undoubtedly. A prop¬ 
erty located right adjoining the elevated railroad 
structure would not be so valuable for residential 
purposes as it would be without that structure 343 
there. 

Q. Would the presence of cinders being emitted 
from the locomotives operated on the elevated 
railroad structure in Third avenne benefit resi¬ 
dential property? A. No, sir. They would injure 
it The presence of smoke would injure to a cer¬ 
tain extent. IE it vibrated to any extent it would 
effect any property. The effect upon the light of 
400 trains passing backward and forward each day 
on a structure of this kind would not be beneficial. 

Defendants’ counsel puts in evidence by consent 
a statement of the number of tickets sold at the 
53d street station and 3d avenue as follows: 
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53d St. and 3d Ave. Line. 


from 1880 to 1900 inclusive, up and down track. 



Up Track. 

Down Track 

1880 

172026 

787384 

1881 

196912 

' 948021 

1882 

217332 

1010167 

1883 

239631 

1090360 

1884 

253627 

1066536 

1885 

298576 

1045610 

1886 

353920 

1150758 

1887 

473346 

1430060 

1888 

458635 

1454661 

1889 

469477 

1409773 

1890 

489624 

1408020 

1891 

516394 

1879340 

1892 

531860 

1382810 

1893 

538360 

1316940 

1894 

428340 

1039280 

1895 

369580 

860760 

1896 

317740 

722084 

1897 

308507 

698396 

1898 

271936 

580048 

1899 

318471 

649066 

1900 

332352 

512067 


Defendants Rest. 


Testimony Closed. 



Defendants’ Counsel.— I renew the motions 
252 made to dismiss the complaint upon the grounds 
stated at the close of the plaintiffs’ case and upon 
all the evidence. 

Motion denied; exception to defendants. 

The foregoing exhibits not printed in this case 
on appeal may be produced and used by either 
party on the argument of any appeal herein with 
the same force and effect as if so printed. In the 
event of their non-production, they shall be 
deemed sufficiently described above. 


The foregoing case on appeal contains all the 
evidence taken upon the trial of this action. 
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Pursuant to Section 3301 of the Code of Civil 
Procedure, we hereby stipulate that the foregoing 
are copies of the judgment roll, notice of appeal 
and case and exceptions in this action on file in 
the office of the Clerk of the County of New York. 

Dated New York, September 15, 1902. 

Smith & Bowman, 

Attorneys for Plaintiffs-Respondents. 

Charlks A. Gardiner, 
Attorney for Defendants-Appellants. 


ft 


It is hereby consented that the within printed 
case on appeal may be ordered on file and filed as 
and for the original case on appeal, as settled 
herein. 

Dated New York, September 15, 1902. 

Smith & Bowman, 
Attorneys for Plaintiffs-Respondents 

Charles A. Gardiner. 

Attorney for Defendants-Appellants. 


It is so ordered. 

Dated New York, ’inplii mini ft IT, 1902. 

John J. Freedman, 

J. S. C. 

(Endorsed:) “Filed S e ptomber tm 1902.” 


255 
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^uprfmc (£»ourt 

Appellate Division—First Department. 


Adelia Wise, individually, and as 
Executrix of the Last Will and 
Testament of Benjamin Wise, 
deceased, Loretta M. Ireland, 
Ella F. Hendrickson and Alvin 
B. Wise, 

Defendants- Respondents, 


January Term, 
] 903 


>No. 58. 


against 


The New York Elevated Rail¬ 
road Company and the Man¬ 
hattan Railway Company, 

Defendants-Appellants. 


Brief for Appellants. 

This is an appeal by defendants (Case, page 47) 
from a judgment entered herein on June 4th, 1902, 
(pp. 39, 43),upon a decision by Hon. John J. Freed¬ 
man, Justice, after a trial at Special Term (pp. 
32-38). The judgment enjoins defendants from 
further maintaining and operating their elevated 
railroad in front of plaintiffs’ property, No. 868 
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Third avenue, New York City, unless within a 
time there limited they pay to plaintiffs the sum 
of $900 and interest from March 17th, 1902, the 
date of said trial, as compensation for the fee 
value of the easements of light, air and access ap¬ 
purtenant to said property, taken by defendants 
for said railroad (fols. 120-4, 98-100, 110). The 
judgment also awards plaintiff Adelia Wise the 
sum of $651, as executrix, and $328, individually, 
for past or rental damages to said property from 
August 11th, 1888, a date six years before the 
commencement of the action, to said date of trial, 
being at the rate of $72 a year during said period 
fols. 118-9, 101-2, 111). The judgment also al¬ 
lows plaintiff the sum of $229.30 costs, including 
an extra allowance of $93.95; and interest on all 
said sums from date of trial (fols. 119, 103). This 
makes a total recovery for damages to the prop¬ 
erty of $2108.30, or $126.50 per linear foot, be¬ 
sides interest. 

Statement of Facts. 

Plaintiff’s property consists of a house and 
lot, No. 868 Third avenue, on the west side of the 
avenue, 75 feet south of 63rd street (fol. 9). The lot 
is 16 2/3 feet front by 100 feet deep, or two-thirds 
of a full lot (fols. 187, 236). The house is an old 
fashioned four story brick building, about 55 feet 
deep, with one five-room apartment on each upper 
floor (fol. 147). The house was built in 1860, and 
there have been no improvements since then (fol. 
1 68 ). They are ordinary cold water apartments 
(153).',The store has been occupied by a tobaccon¬ 
ist over 28 years (fol. 163). 

Defendant’s railroad consists of two tracks 
with 15 foot open space between. The distance 
from house-line to nearest part of structure is 30 
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feet. The avenue is 100 feet wideffol. 223). Truing 
are now operated by electric motors, eliminating the 
former injury from smoke and cinders (fols. 228-9). 
The railway was opened for traffic September, 
1878. 

Two special defenses were urged at trial: an 
equitable estoppel founded upon the consent of 
the owner given before the railroad was built, and 
injuria sine damno. The peculiar facts of each 
defense are given under appropriate points. 


FIRST POINT. 

The instrument executed by Benja¬ 
min Wise on February 16th, 1876 
{Case, p. 78), and subsequent building- of 
the elevated railway are a complete 
equitable bar to the action. 

Benjamin Wise was owner of property in suit 
from 18G0 to 1897 (fols. 148, 191), and plaintiffs 
hold by devise from him (fols. 78-9). 

The Court is familiar with the negotiations and 
proceedings that led up to the construction of the 
Elevated Railway. It was regarded as a hazardous 
venture. The first line on Greenwich street had 
proved a failure. It was extremely difficult to 
borrow money to build it. Its slock was nearly 
worthless. It was chiefly undertaken by the same 
enterprising genius who promoted theatlantic tele¬ 
graph. An attempt was first made to procure the 
consent of abutting owners to the project. This 
was done, not only to comply with the require¬ 
ment of the Rapid Transit Act, but also because 
every consent was a tvaiver of damages. A large 
number were obtained, and it is doubtful whether 
the railroad could have been financed without 
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them. At any rate, it would not have been built 
then if the adventurers had known the enormous 
liabilities it is now known they were incurring for 
land damages. And the law will assume that each 
consent operated as an inducement and reliance 
pro tanto on the faith of which the road was built. 

Having failed to secure the statutory number of 
consents, the Railroad Company applied to the 
Court for its consent, as the Act provided. But 
this second application did not release any private 
consents or affect in any way the established rela¬ 
tions between such consentors and the Company. 
The main distinction between private consents and 
the substituted consent is that the former waives 
the abutter’s claim for compensation and damages 
while the latter does not. The estoppel that 
arises from any abutter’s consent before the 
road was built is not removed by the addition of 
the Court’s consent. We cannot now tell how 
much the consents given influenced the conduct 
and success of the Company. “Moreover,” 
as the Court of Appeals said, “we cannot say 
that, 'in the absence of the consents of parties 
owning a very large portion of the property on 
the line of the road, the Court would have made 
the order at all.” At any rate the Company had 
the right to rely on these private consents, and the 
Court must assume it did rely on them. 

Heimburg Case, 162 N. Y., 356. 

The ruling of this Court in the recent decision 
of the Shaw case , that the defendants did not 
rely upon the consent set up in that case when 
they built the road, was not based on the theory 
that they relied on the substituted consent and not 
on Shaw’s, but on the fact that the railway com¬ 
pany had repudiated Shaw’s consent in their 
petition to the Court. 


Digitized by 


Google 



5 


In the juncture described in 1876, when the 
financiering and construction of the new elevated 
railway were all precarious and uncertain, Mr. 
Wise made and delivered to the railway company 
the following instrument, which, whether or no 
it be a sufficient statutory consent required as a 
preliminary to laying out the railway route, was 
certainly a representation, on which the company 
had the right to act, that Mr. Wise would make 
no claim for damages to his property on account 
of the proposed elevated railioad: 


“SUPREME COURT. 


“In the Matter 
“of 

“Tiie Application of the New 
“York Elevated Railroad 
“Company, etc.” 


“City and County of New York, ss.: 

“Benjamin Wise, being duly sworn, says that 
“he owns 868 Third avenue; that learning that 
“the New York Elevated Railroad Company has 
“decided to build its road upon its new route 
‘ ‘over the carriage-way and not along the curb¬ 
stone line, he approves of confirming the right 
* ‘of said company to continue its lines of road as 
“authorized by the commissioners under Chapter 
“606, Law 3 of 1876, believing that the construe- 
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“Mod and operation of tlie same will be a public 
“benefit and not injurious to his property. 

“Benjamin Wise. 

“Sworn to before me this ) 

“16th day of Feb’y, 1876. ) 

“John C. Wilson, 

“Commissioner of Deeds.” 

This document was admitted in evidence with¬ 
out further objection than to its competency and 
materiality (fol. 284). It is pleaded in the answer 
Is. J52-4). The signature was not disputed. It 
was admitted that it was tiled with the Rapid 
Transit Commissioners in the County Clerk’s 
office (fols. 294, 58). It is evident that the paper 
was one of the numerous consents, declarations, 
requests, etc., which were procured by the rail¬ 
way company, under Section 4 of the Rapid Tran¬ 
sit Act, and filed with other papers in the pro¬ 
ceeding about February 16tli, 1876, or soon after 
(fol. 53). Why it was put in the form of an affi¬ 
davit does not appear, but that makes no difference 
in the case. The proceeding is recited in the 
opinion in the Koehler case, 159 N. Y., 221-2, but 
Wise’s affidavit was not one of the petitions ad¬ 
dressed to the commissioners, like the consent set 
up in that case. 

The construction of the elevated railroad was 
commenced after the delivery of these consents 
and similar papers and procurement of the Court’s 
consent, to wit, in the fall of 1877 (fol. 145). 
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This Instrument of Benjamin Wise, 
followed as it was by the construc¬ 
tion of the railroad, whether it be re¬ 
garded as a consent or a waiver of 
compensation or a license which 
afterwards ripened into an easement 
or a representation that he would 
not sue the Railway Company for 
damages, constitutes a good defense 
to the plaintiff's cause of action by 
way of an estoppel. 

We do Dot hereby rely upon an estoppel by 
deed, bat upon an estoppel in pais, by conduct, 
or equitable estoppel—whatever is its right name. 
The doctrine of equitable estoppel is a bi’oad one. 
It arises when the acts of the plaintiff are of such 
a nature that, in good conscience and honest deal¬ 
ing he ought not to be permitted to gainsay them. 
He who seeks equity must come with clean hands. 

Pomeroy Eq. Jur., £ 802. 

Welland vs. Hathaway, 8 Wend , 483. 

It matters not whether the Wise affidavit have 
the effect of a statutory consent or a waiver of 
damages; the last clause of the affidavit is a dis¬ 
tinct representation to the railway company that 
Mr. Wise, and his successors in title, would claim 
no damages if the road was built. The deponent 
first declared that he “approves” of the railroad 
as it was then proposed and afterwards actually 
built, adding: “believing that the construction 
and operation of the same will be a public benefit 
and not injurious to his property.” The only 
questions are: “Was this representation made to 
the railway company? Did Mr. Wise know and 
ntend that it would influence the railway com¬ 
pany! Did the company have a right to rely on 
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it? Did the company rely and act on it? If these 
questions can be answered in the affirmative, it 
would be highly unjust and inequitable to allow 
the plaintiffs to recover the damages which their 
ancestor led the railway company to believe he 
had waived, and on the faith of which representa¬ 
tion, partially at least, it built the railroad. 

Pomeroy Eq. Jur., § 805. 

Bigelow' on Estoppel, Chap. XVIII. 

The representation of no damage in the Wise afli- 
davit was directed to the Railway Company. 

The Wise instrument is altogether different from 
that offered in the Koehler case. There, a petition 
was addressed to the Commissioners approving, in 
effect, of their location of the railroad in the centre 
of the street. As the Court said, “It was a mere 
suggestion as to the desirability of one route over 
another in the street” (162 N. Y., 222). There 
was no suggestion of a waiver of damages. The 
Commissioners had nothing to do with waiving 
damages Even if the company were aware of the 
petition, and the petitioners knew' it, there was 
nothing to induce the company to believe the 
petitioners would not sue for their compensation. 
The instrument at bar is quite different. It was 
filed in the general proceeding. It was addressed 
to all whom it might concern. Whom could the 
representation that the road would not injure Mr. 
Wise’s property be intended to influence except 
the Bailway Company? 

The declaration is made after hearing that the 
“company has decided to build its road over 
the carriage-way,” that the owner “approves of 
confirming the right.” Webster defines the verb 
“to approve of” as “to admit the propriety or ex¬ 
cellence of,” “to commend,” and when applied to 
an official act, “to sanction officially.” This seems 
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a clear expression of consent to the confirmation 
of the route desired by the Railway Company. It 
was directed to the Commissioners, but in the com¬ 
pany’s proceeding, and with the knowledge that 
the latter had notice. But the last clause, that 
the signer of the affidavit believed “the construc¬ 
tion and operation of the ” proposed railroad “not 
injurious to his property,” was evidently addressed 
to the Railway Company alone. The sole function 
of the Commissioners was to determine upon the 
public necessity. They could not be influenced by 
the waiver of private damages. On the contrary, 
it was their duty to determine the public necessity 
subject to private damages. This representation 
therefore was intended for the company. Doubt¬ 
less the whole instrument was delivered to and filed 
by the company iu support of its application. 

The representation was intended as an inducement 
to the Railway Company to build its road. 

The Court must assume that Mr. Wise was aware 
of the uncertainty of the elevated railway prospect 
in February, 1876; it was a matter of common no¬ 
toriety. Doubtless, he knew that a renunciation of 
compensation for damages to his property would be 
an inducement to the company to build. It cannot 
now be pretended that he did not know that his 
approval of the proposed railroad and admission 
that his property would sustain no injury in his 
estimation wonld influence the company. The law 
will presume, not only that Mr. Wise intended 
this statement as an inducement, but also that the 
c >mpany were partially induced thereby to build. 
The approval clause was directed at both the Com¬ 
missioners and the Railway Company, but the rep¬ 
resentation of no damage was intended as an in¬ 
ducement to the company alone. 
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The representation that the owner will not sue 
when the road is built is the essential point of the 
estoppel; it matters not what form the represent¬ 
ation takes, so long; as the railway company has 
the right to act and does act on it. This is the 
whole doctrine of the cases on elevated railway 
consents, notwithstanding the space given to highly 
artificial and technical questions of the modus 
operand! of the estoppel. 

‘‘The successors of those who gave the consent 
are themselves estopped from making any claim 
for damages .” 

White Case, 189 N. Y., 24. 

“When it (the owner) consented to the construc¬ 
tion of this railway upon said street, it parted 
with claim, to compensation for the use of ease¬ 
ments in said street by the railroad company.” 

Ilerzog Case , 70 Hun, 480. 

In the Shaw Case , decided by this Court, January 
16, 1903, Mr. Justice Ingraham stated the point 
on appeal was “the correctness of the decision,” 
in which “the Court below held that by this in¬ 
strument Shaw consented to the erection and main¬ 
tenance of the railroad and the plaintilfwas there¬ 
by estopped from maintaining this action.” 

Mr. Justice Miller, of the United States Su¬ 
preme Court, than whom no greater authority on 
railroad law ever lived, whose decision at circuit was 
the only precedent our Court of Appeals could find 
for its position on elevated railway law in the 
Storg case, held in an early case, which ought also 
to be quoted as a leading case, that whenever 
land is taken for a railroad which public policy 
forbids the removal of, the sole remaining right of 
the landowner is a claim for damages—just com¬ 
pensation and damages are synonymous terms. 

Henry v. Dubuque, 2 Iowa, 288. 
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Ami our highest Court has held that 
while the remedy of an abutter on the 
elevated railway whose easements have been 
taken is theoretically an action for an injunction, 
it must be borne in mind that it is in reality 
simply an action to recover damages for the loss. 


O’Reilly Case, 148 N. Y., 355. 


Since, then, the only right that an abutter has 
is to a pecuniary compensation for property taken, 
and a waiver of damages will clear the Company 
of every claim he has against it, it follows that an 
abandonment of his claim for damages is as good 
ground for an estoppel as an abandonment of his 
easement, and a promise not to sue as effectual as 
a formal consent. 


And the cases are not to the contrary. 

White Case. So much is said in the White 
case , and in subsequent discussions of that 
case, about “abandoment” of easements, 




that the impression has grown 


doctrine of the case is that, if you wish 
to establish a defence to an abutter’s action 
founded on consent, the main thing is to show an 
abandonment of the easements, while the estoppel 
is a secondary matter. The reverse is the case; 
the decision was based on the estoppel, the im¬ 
plied promise not to sue in the consent, and the 
question of abandonment was a mere side issue. 
The point arose in answer to the objection made to 
the defence of estoppel, that the effect of sustain¬ 
ing such defence would be to divest the abutter of 
his easement and vest the Railway Company with 
one, without a deed called for by the Statute of 
Frauds. The abutter’s easement in the street is 
doubtless real estate, and so is the reciprocal ease¬ 
ment of the Elevated Railway Company, and 
neither can be created, granted or declared except 
by an instrument in writing and under seal. 


White Case, 139 N. Y., 24-6. 
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But Mr. Justice Peckham showed how this ob¬ 
jection could be avoided on the theory 
of abandonment. The consent, acted on, 
extinguished the abutter’s easement by aban¬ 
donment; and at the same time it established the 
railway company’s easement, not on the theory 
that an executed license creates an easement, but 
on the theory that the company’s title was good 
against every one except the abutting owner, and 
his claim was extinguished. Thus the necessity 
of assuming the transfer or creation of an ease¬ 
ment by parole was avoided ; the company acquired 
its easement not by conveyance but by what was 
called in common law mitter le droit , by which the 
original tortious seisin ripened into a perfect title 
by extinction of all adverse claims. 

Bacon’s Abr. Tit. ‘‘Release,” C. 2. 

But if we are mistaken in our notion of Mr. 
Justice Peckham’s meaning in this respect, at any 
rate he had no intention of placing the dismissal 
of the White case on the ground of 
abandonment of easements. The abandon¬ 
ment was nothing in itself. There was no 
abandonment, the owner remained in possession 
of the casements, until they were taken by the 
Railway Company. The learned Justice sus¬ 
tained the defence on the ground of equitable 
estoppel, upon the consent and acceptance and 
construction of the railroad on the faith thereof 
(139 N. Y., 24*5). The consent became operative 
“after” it had “been acted upon by the Com¬ 
pany” (139 N. Y., 29). And Mr. Justice Ingra¬ 
ham commenting on the decision in the Shaw ( y asr 
said: “The consent, it will be seen, * * * be¬ 

comes binding when the railroad has acted upon 
it and constructed the road” It was the estoppel 
that dismissed White’s case, not the abandon- 
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merit. In other words the consent in the White 
Case was held to contain two representations or 
promises, as if it read: “I am willing to abandon 
my easement; I will make no claim for damages, 
if the railroad is built.” The first clause was 
implied to sustain the theory of abandonment in 
that case, but the second clause was implied to 
sustain the estoppel which was the essential 
point to the defence. 

This being so, it is not necessary to prove an 
abandonment in this case. The essence of the 
estoppel lies in the abutter’s promise not to sue 
if the railroad is built and the railway company’s 
accepting and acting on that assurance. Since 
the abutter’s only real claim is to pecuniary com¬ 
pensation, a waiver of damages, if acted on, would 
constitute as effectual an estoppel as an abandon¬ 
ment. It is not in the least material whether the 
abutter intends to keep or to abandon his ease¬ 
ment, if he releases his remedy; or whether he 
releases his easements or his damages. 

The latter is the case at bar. Mr. Wise made a 
declaration and either delivered it to the Railway 
Company to file, or filed it himself as intervenor 
in a court proceeding to which the company was a 
party and of course had notice of all records. The 
declaration stated that Mr. Wise approved of 
confirming the railroad as since built, and 
that it would not injure his property. 

The latter clause, we claim, was a direct assur¬ 
ance that Mr. Wise had no claim for damages; it 
was an implied promise not to sue. When acted 
on, it was a waiver of his claim and an estoppel to 
any action upon it. What else could the railway 
company believe, if Mr. Wise liked the road and as¬ 
sured them he was not injured, than that he would 
not sue it if it built? At least, a court of equity will 
now hold him estopped from denying such was his 
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intention. His declaration was in terms a consent 
to the construction of the railroad so far as his 
property was concerned, or, at least, a representa¬ 
tion that he would make no claim for damages. 
That such was Mr. Wise’s own understanding is 
shown that he did not think of sueing for 18 years. 
And, as the Presiding Justice of this Court said in 
the Herzog case, 76 Hun, 486: “It would be 
inequitable now * * * to enjoin the operation 

of the road in violation of its terms.” 

Heimburg Case. The document in this case 
was the regular consent with a condition, which 
condition had been fulfilled, and the consent was 
upheld. The Court must not understand ns to 
say that the Wise document was not also a con¬ 
sent. It was not the statutory consent, but it 
was a sufficient expression of consen to authorize 
the Railway Company to act upon it as a consent. 
Our point is that it matters not whether the Wise 
document be considered a consent or a declaration 
of no damage, an abandonment of easements or a 
waiver of damages, the estoppel is equally good 
in either case. The equity lies in Wise’s assur¬ 
ance that he claimed no damages and the compa¬ 
ny’s reliance on it. The inducement to the Com¬ 
pany to build was not the working of an abandon¬ 
ment, nor the technical effect of a consent , nor any 
legal fiction, but the immunity from damages. In 
that sense the.following ruling covers the case at 
bar: 

“If this paper is to be given the legal effect 
which it was intended to have, then it is 
very plain that the defendants have done 
nothing that the plaintiff did not con¬ 
sent to * * * * * If the plaintiff did 
consent, then he has no cause of action either at 
law or in equity ***** His written con¬ 
sent that the railway might be constructed and 
operated in front of his property is a complete 
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answer to a suit in equity in his behalf or in be¬ 
half of his grantee to restrain the operation of the 
road.” 

Heimburg Case, 162 N. Y., 5154-5. 

It is evident from the above that 
the Court did not consider it material in what 
form the consent was given, and that a consent or 
waiver of damages would be an equally good 
ground of estoppel to an abutter’s action for dam¬ 
ages. 

Koehler Case. This case was decided against 
the consent on the ground that it was a mere ex¬ 
pression of preference for the location of the 
tracks in the center of the street, without the 
slightest indication of any intention to waive such 
damages as the owner was entitled to. On the 
contrary, the instrument, so far as it expressed 
Koshler’s intention at all, implied a reservation of 
damages rather than a waiver. There was 
nothing to sustain an estoppel. It is evident 
that, if the paper had contained an ap¬ 

proval of the railroad, a desire for its 
confirmation and a declaration of no 

claim of damage, and owner had delivered the 
same to the Railway Company or filed it in Court, 
the Court would have upheld it. 

Koehler Case, 159 N. Y., 222. 

Shaw Case. This case, decided 16th inst., went 
olf on the ground that the consent was not 
signed by the owner, as was shown by the 
verified petition of the Railway Company 
itself in its subsequent application for a 
substituted consent. The difference between 
this and the Tie unburg Case lies in the fact 
that the Heimburg consent and condition were 
both signed, while in the Shaw Case the condition 
alone was ever signed. That brings the Shaw 
consent within the rule of the Koehler 
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Case and takes it out of that in the Heimburg 
Case. Mr. Justice Ingraham’s opinion in the 
Shaw case, however, shows throughout that he 
consider that a representation of no claim of dam¬ 
age, without regard to form, acted upon, as it was 
in the case at bar, by the Railway Company, 
would constitute a good estoppel to an action to 
recover damages for the construction of the rail¬ 
road. 


SECOND POINT. 

The damages awarded the plaintiffs 
contrary to the evidence. 

The Court is exceedingly familiar with the law 
on this point. In this point we ask a reversal 
solely upon the burden of proof. The evidence is 
limited to the rents since 1890 and the opinions 
of two rival experts. 

Tlie Rents. 

1890-6 $1536 (fol. 152). 

1897-1902 1407 (fol. 161). 

The Court is aware that there was a rental de¬ 
pression everywhere about the time these rents 
were lowered, but the defendants are not respon¬ 
sible for that, as this Court held in the McCready 
case and Storms case. 

The rents of the property before the railroad 
was built are within the exclusive knowledge of 
the plaintiffs, and their failure to produce them 
may be properly treated as a suppression of evi¬ 
dence, and the legal presumption is that they 
would show a course favorable to the defence. 

1 G-reenleaf Ev., § 37, Note 4. 

Kerr on F. & M., pp. 275-6. 
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Expert Valuations. 

Mr. Yeoman, plaintiff’s expert, valued the 
property as follows (fols. 185-6): 

1873 House $0,000 Lot $16,000 H.&L. $22,000 


1878 

“ 5,500 

<< 

13,000 

“ 18,500 

1890 

“ 5,000 

<4 

13,000 

" 18,000 

1902 

“ 4,000 

<< 

13,000 

“ 17,000 

Mr 

were 

. Davis, defendant’s 
(fol. 239): 

expert, 

his valuations 

1873 

House $6,000 

Lot $13,000 

H. &L. $19,000 

1878 

“ 5,000 

<< 

11,000 

“ 16,000 

1890 

“ 4.000 

<4 

18,000 

“ 22,000 

1902 

“ 3,000 

4 4 

18,000 

“ 21,000 


According to Mr. Davis there has been increase 
in the value of plaintiff’s land of 46$ since 1873, 
and of 63$ since 1878. Mr. Yeoman says there 
has been a decline of 19$ since 1873, and no 
increase since 1878. 

Comparative Courses of Value. 

Mr. Yeoman gave the following comparison be¬ 
tween the values of property on and off the line of 
the elevated railroad in 1873 and 1902: 


Third Ave. 

(fol. 184) 

I873-I902 

Decline 13%# 

“ 

(fol. 191) 

<4 


« 

18 

u 

(fol. 194) 



11 

25 

<< 

(fol. 212) 

1873 

$24,000 

1902 

$20,000 

Lexington Av. 

(fol. 188) 

“ 

14,000 

ii 

20,000 

F irst Av. 

(fol. 189) 

•1 

8,000 


14,000 

Side streets, West 3d (fol. 189) 

Ii 

9,000 

11 

15,000 

“ 44 

(fol. 190) 

“ 

10,000 

44 

22,000 

“ East 

“ (fol. 190) 


6,500 

44 

10,250 

52d street, West 

“ (fol. 213) 

1873 - 1902 , 

Increase 15# 

Mr. Davis’ comparative courses were: 



Third avenue 

(fol. 236) 

1873 - 1902 , 

Increase 


First w 

(fol. 239) 

(( 


U 

40 % 

Lexington “ 

(fo|. 240) 

II 


ii 

50 % 

Side streets, west 3rd “ 

“ 


44 

20-30 % 

“ east 

<« a 

it 


ii 

33 % 
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According to Mr. Davis, Third avenue has held 
its own with First and Lexington avenues, al¬ 
though Lexington has had an unusual growth from 
its change from residence to business property 
(fols. 213, 215, 245), and although First avenue 
was largely vacant in 1873 (fols. 200-7), and it has 
enhanced more than the side streets. Mr. Yeoman, 
says that Third avenue has actually declined, 
while all the other streets have increased in value. 

It was admitted that the growth of Third avenue 
values a few blocks above has been far greater 
than anywhere on the other avenues and streets 
(fol. 200). 

Comparative Qualification of Experts. 

Mr. Yeoman’s only experience as a real 
estate expert has been as an appraiser. 
He has never bought and sold or 
rented property (fols. 171-0, 179-180, 193-4). An 
appraiser’s business is to procure loans, where a 
different standard is employed than in a broker’s 
office. Ilis experience would tend rather to dis¬ 
qualify than to qualify him to estimate the true 
market value of property. On the other hand Mr. 
Davis has been an active broker engaged in buying 
and selling real estate in this neighborhood for 32 
years (fol. 235). 

Mr. Yeoman seemed an overwilling witness. 
His testimony is full of discrepancies and incon¬ 
sistencies. For example, he set the course of val¬ 
ues on Third avenue at three different figures, as 
shown in table above. Again he placed the in¬ 
crease near Bloomingdale’s positively at 15$ (fol. 
190) ;tlien he said the advance had been“very great” 
(fol. 197); then he admitted it might be 50 or 00 
per cent. (fol. 200); then he did not know but it 
was 75 per cent. (fol. 200). Again he said im¬ 
proved property in 52d street had increased 


Digitized by 


Google 



19 


15% since 1873 (£ol. 213); while the unimproved 
property on the same street had increased 120 per 
cent. (fol. 189). Worst of all, he said the ratio of 
rental to fee value has not varied materially since 
1873 (fol. 186), when it is a matter of common 
knowledge that since the interest rate was lowered 
in 1880 there has been a large decline in such 
rental ratio (fol. 219). 

The Burden of Proof. The only material evi¬ 
dence in the case is the opinions of these two 
experts; since there has been no ground shown 
for attaching superior weight to the plaintiff’s ex¬ 
pert; we claim that the burden of proof has not 
been discharged in the plaintiffs’ case. 

Laue Case, 69 App. Div., 231. 


LAST POINT. 

The judgment appealed from should 
be reversed, and complaint dis¬ 
missed, with costs to appellants. 


Dated N. Y., January 23rd, 1903, 


CHARLES A. GARDINER, 
FREDERICK at.t.ts^ 

Of Counsel. 


Charles A. Gardiner, 

Attorney for Defendants-Appellants, 
196 Broadway, 

New York City. 


[1647] • 
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Supreme Court, 

APPELLATE DIVISION, 

First Department. 


Adelia Wise, individually, and 
as Executrix, etc., of Benja¬ 
min Wise, deceased, et al., 

Plaintiffs-Respondents,/ 
against 

The New York Elevated Rail | 
road Company and The Man¬ 
hattan Railway Company, 

Defendants-Appellants. 


868 Third Ave. 


RESPONDENTS' BRIEF. 

Appeal from judgment of the Special Term, Part 
VI, tried before Hon. John J. Freedman, Justice. 


Statement. 

Action by abutting owners of a house and lot 
numbered as above, to restrain a continuing tres¬ 
pass, and for damages. 

t 
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The Land 


lies on the west side of Third Avenue, distant 75 
feet 9 inches south of 53d Street; the lot is 16 feet 
8 inches wide and 100 feet 9f inches deep. 

Improvements. 

On the lot is a brick building, four stories high, 
full width of the lot, and about 55 feet deep, used 
for a store, on the ground floor, and flats in the 
three upper stories. 

The house has been in its present condition with¬ 
out material change since prior to the erection of 
the Elevated Railroad (fols. 163 and 168). 

For arrangement of the building, and portions of 
the front of it, see plans and photographs to be 
submitted herewith. 

Pl’ffs’ Exs. F, G, H, J and K. 

Plaintiffs’ Title 

is derived from Henry Brevoort, who conveyed the 
same June 1, 1852, thence by two mesne convey¬ 
ances to Benjamin Wise, the original plaintiff, on 
October 30th,’ 1860. 

Pl’ffs’ Exs. A, D and E (fols. 149-150). 

Benjamin Wise, the original plaintiff, died since 
the action was commenced, in August, 1897, a resi¬ 
dent of the County of Kings tfol. 151). 

He left a will, duly proven before the Surrogate’s 
Court of Kings County, and letters testamentary 
thereon were granted. 

PPffs' Exs. B and C (fol. 149). 

A copy of said will is contained in the supple¬ 
mental complaint (fols. 77 to 81). 

Under the provisions of said will the plaintiffs 
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became, and now are, the sole owners of said pre¬ 
mises. The action was revived and continued by 
the present plaintiffs, and the supplemental com¬ 
plaint herein served. 

Order, fols. 68 to 73. 

Tbe Trespass 

is in the main uncontradicted, and presents all the 
usual elements of damage in this class of cases. 

It is admitted of record that Third Avenue was 
opened under the Act of 1813, and the Acts amen¬ 
datory thereof, and had been an open public street 
in the City of New York for 50 or 60 years prior to 
the commencement of this action; that the defend¬ 
ants’ railroad was built in front of the premises in 
suit, by the defendant New York Elevated Railroad 
Company; that its erection was commenced in the 
fall of 1877, and completed, and trains operated 
thereon, in September, 1878; and that from that 
time until the trial it had been continuously used 
and operated by means of trains propelled by steam 
locomotives; that the structure of the elevated rail¬ 
road is permanent (fols. 144 to 146). 

But it was mutually conceded of record that the 
defendants had legislative and municipal authority 
for the construction, operation and maintenance of a 
railroad in front of the plaintiffs’ premises, upon 
making due compensation for any private property 
taken, and that plaintiffs have only an easement in 
the bed of Third Avenue, in front of the said 
premises (fol. 146). 

It was proven by the testimony of Mr. Reeves, 
the defendants’ civil engineer and surveyor: “ The 
“ distance from the front of plaintiffs’ house to the 
“ nearest portion of defendants’ structure is thirty 
“ feet; to the nearest rail of the down town track 
“ thirty-six feet; and to the nearest rail of the up- 
“ town track fifty-nine feet ” (fol. 223). 
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The height of the structure is such that the 
smoke stacks of the locomotives are about 36 feet 
above the level of the street, so that they were 
about on a level with the second and third story 
windows. 

Id., fol. 228. 

At the time of the trial there were about 450 
trains per day on each track, making in all 900 
trains daily; and in the busy hours they ran on a 
schedule of about two minutes, and at times a little 
closer than that. 

Id., fol. 229. 

Mr. Reeves also testified that preparations were 
then being made to change the motive power of 
the railroad to electricity; but he conceded that 
they were not then operating any cars with that 
power, but hoped to do so within three or four 
months. 

Id., fol. 229. 

A station of the elevated railroad is at 53d Street, 
just north of the premises in suit (fol. 168), so that 
the engines of the down town trains, in stopping 
at said station, stand# nearly in front of the prem¬ 
ises, about ten yards from the windows. 

Pl’ftV Exs. H, J, Kand L., 

Reeves’ test’y, fol. 223. 

The operation of the railroad produced an inter¬ 
mittent and flickering light (fol. 165); cast dirt and 
cinders in the premises and onto the carpets and 
furniture of the living rooms, and the store (fols. 
159, 160, 164), so that the tenants could not open 
windows in front in hot weather; produced jarring 
or vibrations in the building as the trains passed, 
a id so great a noise, as to make talking very diffi- 
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cult with windows open in hot weather (fols. 154, 
155, I GO-165, 166) 

An especially annoying feature of the defendant’s 
operations was that the engines to south-bound 
trains, when stopping at the 53d Street station, 
stood directly in front of the house and about ten 
yards distant. When they started they threw off 
clouds of dust and cinders, which fell on the walks 
and sills, and blew into the windows (fol. 159 - 160 ). 

All of the foregoing matters were uncontradicted. 
The only witness the defendants called beside their 
expert was Mr. Reeves, their engineer. His testi¬ 
mony was in effect that he entered the store, made 
observations in regard to light, particularly to see 
if the presence of the structure, and the passing 
trains, would so affect the light that it would pre¬ 
vent a person from reading and writing, and he 
found it did not (fol. 223). 

Mr. Reeves’ testimony as to “reading and writ¬ 
ing” was quite meagre. For instance, he does not 
say what sort of type or written characters he at¬ 
tempted to read. Further, he does not say tha l he 
made the test at any particular time, either of day 
or evening; nor where in the store—whether close 
to the front window or door, or back beyond the 
range of the flashes and the shadows. As for his 
attempts at writing: [t is obvious that he could 
write with very little light, or none at all. 

Even defendant’s expert witness, Mr. Davis, who 
examined the property, and is very familiar with 
the operation of defendant’s road on Third Avenue, 
and its effect on property there, did not deny the 
foregoing facts, or their damaging effect. His only 
suggestion of any mitigation or benefit, was that 
the station nearby, increased facility of access, and 
thus, to some extent, tended to enhance the value 
of nearby property. At the same time he conceded 
that the presence of the elevated structure, and the 
operation of the trains away from the station, in 
jured the property to a certain extent (fol. 248). 
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The effect of said nuisances on this property is 
seen in the frequent vacancies in the upper two 
stories, which were a little above the level of the 
engines, and in the range of the smoke and dust 
emitted therefrom; and the fall of rents of the store 
and second floor. 


The Damages 

resulting from the foregoing matters, consist 
in the decrease in the fee value, and loss of 
rents. 

Even from the most favorable testimony which 
Mr. Davis could give, it is obvious that thepremises 
have been materially injured by the operation of 
the defendant’s railroad. As will be seen by the 
tables hereinafter, giving the precise figures of Mr. 
Davis’ estimates, he concedes that the property of 
plaintiffs and others along the line of the elevated 
road in Third Avenue, has made but a very small 
advance in value since the railroad came in, as 
compared with the large gain in value of nearby 
prop'erty on Lexington, BcuuiW and First Avenues, 
and on the cross-streets. He offers no explanation 
whatever for the failure of property situated, as is 
the plaintiffs’, to participate in the much greater 
gains of adjacent properties. His testimony dis¬ 
closed no material or relevant facts or circum¬ 
stances, except only the presence and operation of 
the defendants’ railroad in Third Avenue. 

On the other hand, plaintiffs’expert witness, Mr. 
Yeomans, testifies positively that this particular 
property has decreased very materially in value 
since the elevated railroad came in; that such gain 
as it has made has been quite small, while proper¬ 
ties nearby on the parallel avenues and cross 
streets have enhanced very largely. 

As to the loss of rents of the property since about 
1 si*o, the testimony is explicit, and. not contradicted. 
But the plaintiffs’ testimony concerning the rents 
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of the property, was necessarily meagre, for the 
reason that Mr. Benjamin Wise, the owner of the 
property from 1800 until his death in August, 1897, 
personally attended to the renting and collection of 
rents, excepting in a very few instances during the 
last six or seven years of his life, when he sent his 
son to collect rents for him (fol. 161). 

As to all other matters relating to the rentals, 
the testimony was lost by that death. 

Further, the uncontradicted testimony for plain¬ 
tiff made clear two points: 

I. —That since 1890 the store and second story, 
which was occupied continuously by one party, had 
declined in rentals from $93 to $S3 a month, or $120 
a year. 

II. —The apartments on the 3d and 4th floors dur¬ 
ing the same period have been vacant very fre¬ 
quently. 

The decision of the trial Judge, awarded rental 
damages at the rate of $72 per year, and for fee 
damage $900. 


First Point. 

The evidence would have justified 
an award of at least four times as 
much fee damage, and at least 
twice as much rental damage. 

The usual conflict of testimony as to the amount 
of damages, in this class of cases, is found in the 
record herein. It. thus became necessary for the 
trial Judge to pass on the question of the credibil¬ 
ity of the two experts. In so doing he had the ad¬ 
vantage of seeing the witnesses, and of observing 
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their bearing on the stand. But without that ad¬ 
vantage this Court can readily, by an examination 
of the printed record, determine the relative weight 
of the said testimony. 

Both of said expert witnesses are quite familiar 
in this Court. 

We need not here suggest which one has been 
most frequently discredited, by a decision adverse 
to his appraisal. 

The evidence justified an award of substantial 
damages, both for loss of rent, or past damages, 
and for depreciation of the fee value of the prop¬ 
erty in suit. 

As pointed out in the statement above, this is 
the main question, if not the only one, contro¬ 
verted at the trial. 


I. 


As to Rental Damages. 

This claim involves the period since August 11th, 
1888 (fol. 3). 

As pointed out above, the proof as to the actual 
rents produced by the house in suit before and 
since the elevated railroad began operations in front 
of it, is meagre, for the reason that Mr. Benjamin 
Wise, the original plaintiff, personally managed 
and rented the house, and usually collected the 
rents until he died in August, 1897. He was the 
sole owner since 1S60 (fol. 148). 

But we have produced the best evidence obtain¬ 
able in view of his removal by death. 

The testimony covers nearly all the period for 
which rental damage is recoverable, as shown 
above, namely, the rents paid in 1890, and down to 
his death, as collected occasionally by his son (fols. 
161, 162), and since his death, as collected by his 
daughter, Mrs. Ireland (fol. 152). 
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It thus appears by uncontradicted testimony that 
the house yielded rents as follows: 


In 1890: 

From the store and first flat, 
From third floor flat, 

From fourth floor flat. 


$93 a month 

15 a month 

16 a month 


Total, $127 a month 

And at the rate of $1,524 a year (fols. 161, 162). 


In 1897, and ever since. 
From the store and first flat, 
From third floor flat, 

From fourth floor flat, 


$83 a month 
18 a month 
16 a month 


Total, $117 a month 

and at the rate of $1,404 a year (fol. 152). 

Thus it was shown that there was a shrinkage in 
the rate of rents between 1890 and 1897 of $120 a 
year, and more than twelve per cent, which still 
continues. But it is further shown that the real 
shrinkage was even greater, because the two upper 
flats have been vacant at times (fols. 156, 157). 

Mr. Davis says rental values of stores have de¬ 
clined since 1893 (fol. 243). 

It may be fairly presumed that the condition 
created by the defendants in maintaining and ope¬ 
rating the railroad, as pointed out in the foregoing 
statement, caused, or materially contributed to 
those vacancies and loss of rents. 

Israel Case, 158 N. Y., at page 632 and 
cases cited. 


But, even if the proofs as to actual rents earned, 
above cited, shall be objected to, as too meagre, 
such objection (if allowed by this Court) will not 
dispose of plaintiff’s claim for rental damage, be¬ 
cause the testimony of both Mr. Yeoman and Mr. 


Digitized by Tooele 



10 


Davis, as to depreciation of rental values, is alone 
sufficient to warrant the award for rental damages. 

Robert’s Case, 128 N. Y., 455; 

Cook Case, 144 Id., 115, 117, 118. 

In the case last cited it was held that, while testi¬ 
mony as to actual rents earned is desirable when it 
can be conveniently obtained, it by no means fol¬ 
lows that its place cannot be supplied by evidence 
equally convincing and satisfactory (at page 117). 

On the subject of rental values of the house in 
suit, and like property, testimony was given by 
two witnesses, viz., Mr. Yeoman, for plaintiff, and 
Mr. Davis, for defendant. 

They both testified that houses like the one in 
suit now have, and since 1873 have had a, certain 
ratio of rental value to their fee value. 

Mr. Yeoman’s testimony (fols. 185 to 
187). 

Mr. Davis’ testimony (fol. 237). 

The former says that ratio is, and since 1873 has 
been, from 7£ per cent, to 8 per cent. (fol. 185-187). 

The latter says that ratio was about 9 per cent, 
in 1873, and at present it is 7 per cent. (fol. 237). 

It will be noted that Mr. Davis testified to a 
greater decline in the ratio by 2 per cent., or more. 

His testimony on another point is very signifi¬ 
cant, viz.: “ In the year 1878 it is very hard to fix 
a ratio; when property was vacant you had to take 
what you could get; no fixed ratio” (fol 237). 

Those conditions were in the year the elevated 
road tvas finished and began to run (fol. 145). 

Evidently there was, just then , a sharp decline in 
rental values. 

Can there be any doubt that the elevated rail¬ 
road was the chief cause of it? Defendants did not 
suggest any other cause. 

Israel case {supra). 
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Thus, the proofs established not only the fact of 
rental damage, but sufficient data by which the 
same can be computed. 

Obviously the shrinkage at the rate of $120 a 
year since 1890, as proven, was actually inade¬ 
quate. 

But the Court below allowed us one half of that. 

Defendants’ expert says the present ratio of ren¬ 
tal to fee value is seven per cent. (fol. 237). 

As shown below, the fee value of the property in 
suit was in normal times, just before the panic of 
1873, $22,000; that in 1878, when the defendants’ 
road came in, the fee value had decreased. 

Mr. Davis concedes a small decline. Mr. Yeoman 
states the decline as from $22,000 to $18,500. The 
latter further testifies that that decline has since 
continued, with some fluctuation, so that the value 
is now but $17,900. In other words, the present 
value of the property is $5,000 less than it was 
before the elevated road came in. 

At the same time other properties off of the ele¬ 
vated road, on the parallel avenues, not so encum¬ 
bered, and on the cross streets, have largely and 
steadily increased in value, as shown by the expert 
witnesses for both sides. 

Now, if we take the actual damage to the fee 
value, say $5,000, and multiply that by seven per 
cent., we have the loss of rentals for a given year, 
according to the testimony of Mr. Davis, which is 
most favorable to the defendant. 

Thus it appears that if the trial Judge had ascer¬ 
tained the loss of rental damage in strict accordance 
with the evidence, he would have awarded us from 
two to four times the amount he allowed. 
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II. 


As to Fee Damage. 

The defendant's expert witness, Mr. Davis, was 
obliged to concede, on cross-examination, that the 
presence of the elevated railroad, its frequent 
trains, with the resulting interference with the 
light, smoke, dust, cinders, noises, jarrings, etc., do 
injure the property in suit, to some extent (fol. 248). 

Benefits. 

There is no proof of any benefits as in 

Bohm case, 129 N. Y., 57G. 

The only benefit claimed was the station at 53d 
Street (fols. 243, 247). 

That claim needs little attention. If the store 
in suit was at the foot of a stair leading to the sta¬ 
tion, it might have some force. But it is not so 
situated. It is down in the middle of the block 
(see Photo., Exhibit K). 

There is not a scintilla of proof that any person 
actually went from that station to the said store in 
taking or leaving trains. 

That theory of Mr. Davis, as applied to this case, 
was a pure assumption of his own. 

The existence of such benefits cannot be pre¬ 
sumed. The defendants have the burden of prov¬ 
ing them, and their actual pecuniary extent , 
before they can interpose them as set-offs against 
the damages. 

Israel case, 158 N. Y., 624, 633. 

Herold case, 37 St. Rep., 896, 807. 

Jones case, 44 id., 878. 

Struthers case, 54 id ., 785. 

The clearly proven fact that the house in suit 
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has suffered a depreciation of 1 ents at the rate of 
$120 a year since 1890 (p. Cf , supra), is convincing 
evidence that real damage has been sustained. 

At any rate, that fact relieved the plaintiffs of 
the necessity of presenting a “ very clear case ” 
of fee damage to entitle them to any recovery 
under 

Sntro case, 137 N. Y., at foot of p. 594. 

So we will refer to the respective estimates of fee 
values by the two expert witnesses with very few 
comments: 


VALUATIONS OF PROPERTY IN SUIT. 


By Mr. Yeoman. 

By Mr 

. Davis. 

For 1873—$22,000 (fol. 185). 

$19,000 

(fol. 239), 

“ 1878— 18,500 

16,000 

i i 

“ 1881— 16,500 



“ 1890— 18,000 “ 

22,000 

< i 

“ 1892— 

22,000 

11 

“ 1893— 

23,000 

11 

“ 1902— 17,000 “ 

21,000 

i t 


Valuations of a vacant lot on First Avenue, be¬ 
tween 47th and 59th Streets: 


By Mr. Yeoman. 
For 1873—$ 8,000 (fol. 189). 


" 1894— 13,000 to 

13,500 “ 

“ 1902— 14,000 (fol. 190). 


By Mr. Davis. 

In percentages only 
(fol. 239). 

About 40% over 1873 
prices. 


Here the experts do not differ materially. 
Valuations of a full lot on Lexington Avenue, 
between 47th and 54th Streets: 


By Mr. Yeoman. 
For 1873—$14,000 (fol. 188). 

*• 1902— 20,000 


By Mr. Davis. 
About 50$ over 1873 
prices (fol. 240). 
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Here, also, they do not differ much. 

Valuations of ordinary lots on the streets from 
47th Street to 59th Street, and between Second and 
Third Avenues: 

By Mr. Yeoman. 

For 1873—$ 6,000 to 

7,000 (fol. 190) 

“ 1894— 9,000 

“ 1902— 10,000 to 

10,500 

Here, again, they substantially agree. 

Valuations of like lots on the same streets, be¬ 
tween Third and Lexington Avenues. 

By Mr. Yeoman. By Mr. Davis. 

For 1873, $9,000 (fol. 189) Increase of 25$ to 30$ 
“ 1894, 12,000 or (fol. 240.) 

13,500 

“ 1902, 15,000 “ 

Thus both experts agree that lots on First and 
Lexington Avenues, and on the cross streets be¬ 
tween those two avenues, in the vicinity of the 
house in suit, have increased in value quite steadily 
since 1873, say 25$ to 50$. 

Taking the percentages of defendants’ expert, 
Mr. Davis, of lots on the said avenues and the cross 
streets of 50$, 40$, 33$ and 25$ respectively, it con¬ 
clusively appears that property on those avenues 
and streets has gained in value since 1873 on an 
average 37$. 

But Mr. Davis at the same time says that the 
property in suit has not fully shared in said in¬ 
crease. He says it is now worth but $2,000 more 
than it was in 1873, an increase of about 11$ (fol. 
239). Had it fully shared in the general increase of 
value, adopting his valuation of $!9,OoO in 1873 as 
true, it would now be worth over $26,000, instead 
of $21,000. But he also says the property in suit 
has declined in fee value since 1893 (fol. 234), and 


By Mr. Davis. 
Advance of 33$ (fol. 
240). 
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also in rental values of stores in that locality since 
1893 (fol. 243). 

The reason for that decline, both in fee and rental 
values, in this particular locality only, since 1893, 
Mr. Davis does not explain. 

Nor does he explain why the house in suit has 
gained in value but 11$, while all the other proper¬ 
ties mentioned had gained on an average 37$. 

Is there any explanation except the presence 
of the elevated railroad, with its 900 trains daily? 

See Israel case, 158 N. Y., at page 632, 
and cases there cited. 


We submit that the conditions established, with 
no attempt to contradict them by the defendants, 
strongly tend to confirm Mr. Yeoman’s appraisal of 
the property in suit, and would have warranted an 
award of fee damage, proportionate to his valua¬ 
tions. 

Yet the trial Judge made an award less than the 
estimates of Mr. Davis would have warranted. 

Furthermore, we submit that the matter and the 
manner of Mr. Yeoman’s testimony show that his 
estimates of values are entitled to the greater 
weight. 

In his testimony he sets out in full detail the ex 
tent of his experience in appraisals of property all 
over the borough, particularly in the section in 
question; designates a long list of properties which 
he has appraised; and also names many clients, 
who include life insurance companies, trust com¬ 
panies, lawyers and law firms of high standing 
(fols. 172 to 178). 

As against that Mr. Davis simply testified that he 
has been a real estate broker and appraiser for over 
32 years, and has had frequent personal transac¬ 
tions in the locality in suit, etc. (fol. 235). 

He refrained from telling what properties he had 
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appraised and the clients for whom he had acted, 
as Mr. Yeoman did. 

If he could show such appraisals or clients, except 
appraisals for these defendants, in order to testify 
in suits of this kind , it was in order for him to do 
it. Instead, he did not disclose any special qualifi¬ 
cation as a disinterested expert. 

According to Mr. Yeoman’s valuations the prop¬ 
erty in suit has decreased in value $5,000 since 
1873 (fol. 185), while in the same period property 
on the two parallel avenues and cross streets have 
all increased in value, as follows: 


1873. 

On First Avenue, $8,000 

On Lexington Avenue, 14,000 

On streets between Sec- 6,000 
ond Avenue and Third to 

Avenue, 7,000 

On streets between Third 
Avenue and Lexington 
Avenue, 9,000 


1902. 

$14,000, or 75$ 
20,000, or 40$ 


10,000, or 66$$ 
15,000, or 66$$ 


(fols. 185 to 188, 239, 240). 


While said properties have thus increased in said 
period about 62$ on an average, there has been an 
average decrease, in both fee and rental values of 
Third Avenue property, of from 17$ to 20$. 

But, assuming Mr. Davis’ valuation of the house 
in suit in 1873at$19,000 (fol. 239) to be correct; and 
further, assuming that his estimate of the average 
increase in value of the property on Lexington 
Avenue, First Avenue, and the cross streets at 37$, 
as shown above to be also correct, then the lot in 
suit should now be worth, if it were not blighted 
by defendants’ elevated railroad, over $26,000, 
instead of $21,000, according to his estimate (fol. 
239). 

We, therefore, submit that an award of $5,000 
for fee damage would have been amply justified by 
the testimony of the defendants’ expert. 
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That sum is exactly the actual decrease, accord¬ 
ing to Mr. Yeoman, to say nothing of the increase 
in values of nearby properties, in which it has not 
shared (fol. 185). 

But, beyond the actual decrease in value, plain¬ 
tiffs were also entitled to recover some damage, be¬ 
cause their property has not increased to the same 
extent that it would have done but for defendants’ 
trespass. Those undisputed facts show such dam¬ 
age. 

Becker case, 181 N. Y., foot of p. 511. 

Israel case, 15S id., at p. t>32. 

On the basis of the valuations testified to, and 
computed by the smallest percentage (25%) of in¬ 
crease of values of nearby property, as testified to 
by Mr. Davis , the plaintiffs’ loss, by their failure 
to share in the general increase of values , is at 
least $6,500. 

Therefore it is submitted that defendants are not 
the parties who should complain in this Court of 
the amount of the damages awarded by the judg¬ 
ment appealed from. 


Second Point. 

The affidavit of the late Benjamin 
Wise, interposed as a so-called de¬ 
fence, is not a bar to this action 

Ans., Sec. J 5, fols. 53 and 54. 

See Afft. made by Benj. Wise, from 
the files of the Court, fols. 233-234. 

A similar but somewhat stronger paper was 
passed upon adversely to the contention of the ap¬ 
pellants by this Court and the Court of Appeals. 

Koehler case, 159 N. Y., 222, affirming 
9 App. Div., 449. 
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In that case it will be noted that the owner had 
united in a petition more full in terms than this 
affidavit. Held that the paper did not amount to 
a consent to the operation of the elevated rail* 
road. 


Third Point. 

The alleged contemplation by the 
defendants to change motive power 
in the operation of its road by a sub¬ 
stitution of electric motors for steam 
locomotives as formerly used, is im¬ 
material. 


See testy, by Mr. Reeves, engineer, 
fols. 224-221). 

This subject matter has been recently passed 
upon by this Court. 

Laue case, 01) App. Div., 231, et seq. 
That case seems to dispose of the subject matter. 


Fourth Point. 

None of the appellant’s exceptions 
are well taken. 

It will he observed that the record of the evidence 
is free from exceptions. 

The only exceptions are as follows: 

1. To denial of motion to dismiss, at the close of 
the plaintiff’s case (fol. 222). 
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2. To denial of motion to dismiss at the close of 
the testimony (fol. 252). 

3. Bill of exceptions to the decision (fols. 129 to 
134. 

We apprehend that none of those exceptions need 
any discussion. 

Every question raised in the bill of exceptions, 
has already been amply answered by reference to 
the proofs in the foregoing points and statement. 

A comparison of the decision referred to, with the 
admissions and proofs of record, as cited hereinbe¬ 
fore, will show that all of the said exceptions are 
without merit. 


Lastly. 

The judgment should be affirmed, 
with costs. 

SMITH & BOWMAN, 

Attorneys for Respondents. 

Artemas B. Smith, 

Of Counsel. 
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